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Page  70,  line  2, /or  "c.  6.,"  read  "  c,  50." 

167,  add  note :  **  The  judgment  of  the  Conrt  of  Exchequer  Chamber 

was  reversed  in  the  House  of  Loids,  13th  August^  1860." 
271,  note, /or  "  1831,"  read  "  1858." 
582,  line  H  M  « -Ba^,"  read  "  mtmr 


CASES 

ABGUED  AND  DETERMINED  -     1858. 


THE   QUEEN'S  BENCH, 

ijr 

EASTER     TERM, 

XXI.  VICTORIA. 

The  Judges  who  usually  sat  in  Banc  in   this  Term 

were: 
Lord  Campbell  C.  J.       I      Eale  J. 

WlQHTMAN  J.  CrOMPTON  J. 


MEMORANDUM. 

In  this  Term,  David  Power,  Esq.,  barrister  at  law,  of 
The  Middk  Temple,  was  appointed  one  of  Her  Majesty's 
counsel 


The  Reverend  Thomas  Oliver  Goodchild,  clerk,  [  Tuesday, 
appellant,  against  The  Trustees  for  maintain-     '    W 
ing,  regulating  and  employing  the  Poor  of  and 
within  the  Parish  of  St.  John  at  Hackney  in 
the  county  of  Middlesex,  respondents. 

The  Reverend  Thomas  Davis  Lamb,  clerk,  ap- 

(a)  This  Mt  of  caws  was  omitted  in  the  preceding  Yolome,  for  wtnt  of 
E.   B.  &   E.  B 


1858. 
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pellant,  against  The  Trustees  for  maintaining, 
regulating  and  employing  the  Poor  of  and 
within  the  parish  of  St.  John  at  Hackney  in 
the  county  of  Middlesex,  respondents. 

The  Reverend  Thomas  Oliver  Goodcheld,  clerk, 
and  The  Reverend  Thomas  Davis  Lamb,  clerk, 
appellants,  against  The  Trustees  for  maintain- 
ing, regulating  and  employing  the  Poor  within 
the  parish  of  St.  John  at  Hackney  in  the 
county  of  Middlesex,  respondents. 


The  Reverend  Thomas  Hawkins,  clerk,  appellant, 
and  The  Churchwardens  and  Overseers  of  the 
parish  of  Lambebhubst,  in  Kent  and  Sussex, 
respondents. 


GooDcmLD,  appellant,  against  The  Trustees  &€., 
respondents. 


nnHIS  was  a  case  stated  for  the  opinion  of  this  Court, 
by  consent  of  parties,  under  an  order  of  Coleridge  J., 
pursuant  to  stat.  12  &  13  Vict  c.  45.  s.  1 1. 


The  owner 

of  a  tithe 

commatation 

rent  charge, 

conitittttM 

under  sUt. 

6  &  7  r.  4. 

€.71.,  ii  rateable  to  the  poor  in  respect  thereof,  in  analogy  to  the  principles  established  by 

Stat.  6  &  7  FT.  4.  e.  96. 

The  owner  is  entitled  to  deduct  the  expences  of  collection  (including  law  expences)  and 
losses  by  non-payment. 

He  is  also  entitled  to  deduct  the  poor  rate :  and  it  makes  no  difference,  as  to  this,  that, 
previously  to  the  making  of  the  commutation,  the  tithes  had  been  compounded  for  on  the 
principle  of  the  composition  being  paid  free  from  rates,  and  that,  in  making  the  commuta- 
tion, allowance  had  been  made  for  this,  under  stat  6  &  7  fF.  4.  e.  7 1,  t.  37.,  by  increasing 
the  commutation  rent  charge  accordingly. 

The  owner  is  liable,  under  stat.  18  &  19  Viet.  c.  120.  a.  161.,  to  a  General  Rate,  and  to 
a  Lighting  Rate,  although,  under  a  previous  local  Act,  the  tithe  owner  was  not  liable  to 
a  lighting  rate,  sect.  165  exempting  only  land  preyioosly  exempt;  and  he  is  entitled,  in  the 
assessment  to  the  poor  rate,  to  a  deduction  in  respect  of  both  tnese  rates. 

But  he  is  not  liable  to  a  Sewers  Rate,  under  sect.  161,  the  tithes  not  having  been  pre- 
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In  1828  the  old  parish  of  Saint  John  at  Hackney  was  i858. 

dmded  for  certain  purposes,  but  not  including  the  rating  hackmbt 

for  the  relief  of  the  poor,  into  three  districts :  viz.  the  l^^bee- 

parish  of  Saint  Johny  the  parish  of  South  Hackney  and  .j.?^*^*^ 

the  parish  of  West  Hackney.     After  the  division  of  the  mutation  Rent 

.  ^  Charges. 

parish,  the  tithes  of  the  old  parish,  until  the  same  were 

commuted  under  The  Tithe  Commutation  Act  (6  &  7  ▼iowly  rated 

^  to  the  sewers* 

^  4.  c.  71.),  were  divided  amongst  and  received  by  the  rate,  and 

.  .  sect.  164  being 

incumbents  of  the  three  new  parishes  in  certain  fixed  applicable: 

proportions,  according  as  the  same  accrued  within  their  therefore  not 

respective  limits,  and  continued  and  were  subject  to  the  ^j^ment  to^ 

same  rates,  charges  and  assessments  as  the  same  would  ^^^J^^l 

have  been  subject  to  if  the  same  had  not  been  so  divided.  ^\^  n»pect 

The  tithes  payable  to  the  said  three  incumbents  were      ?f  ?  "®* 

^  ^  entitled  to  a 

afterwards  commuted  for  three  several  tithe  commuta-  dednction  in 

,  ,  ,  .     ,  ,  . ,    1  respect  of  th« 

tion  rent  charges,  payable  respectively  to  the  said  three  Land  tax. 

incumbents ;  and  which  rent  charges  became  respec-  titled  to  a 

tively  subject  to  all  rates,  charges  and  assessments  in  re,^t  d'tha 

like  manner  as  the  said  tithes  commuted  for  such  rent  !!^*!!, ^'**" 

charges  had  been  subject  before  commutation.  S  i  Uatical 

The  appellant  is  rector  of  the  new  parish  of  St  John  ;  dues. 

*^^  '^  ,  If  he  pays 

and  the  respondents  are  the  Trustees  of  the  Poor  acting  a  enrate,  or  a 
for  the  district  contained  within  the  boundaries  of  the  district  chapel, 

volantarily,lie 
is  not  entitled 
to  make  anj  dednction  in  respect  thereof;  but,  if  such  payment  be  legally  demandable  from 
him  (as  where  the  bbhop  can  insist  on  the  payment  of  a  carate,  or  in  the  case  of  a  charch 
building  Act),  he  is  eoUtled  to  deduct  in  respect  thereof.  So  be  is,  if  a  enrate  be  paid 
because,  owinf  to  the  magnitude  of  the  cure,  it  is  impossible  for  the  owner  of  the  rent 
charge  to  dis<»arge  the  ministerial  duties  without  such  assistance.  But  the  owner  is  not 
entitled  to  any  drauction  in  respect  of  his  own  personal  services. 

He  is  not  entitled  to  deduct  sums  paid  to  the  GoYeroors  of  Queen  ^itne*s  Bounty  m 
fiqaidatioo  of  interest  and  part  principal  of  money  borrowed  by  him,  under  stats.  17  G,  3. 
c.  S3,  and  1  &  2  VieL  e,  23.,  for  rebuilding  his  parsonage  house. 

Per  Lord  Campbell  C.  J.,  Erie  and  Crompton  Js.,  dissentiente  Coleridge  J.,  an  additional 
sum  for  tenants'  profits  should  be  deducted,  only  if  there  be  any  sneh  necessary  to  induce  a 
tenant,  after  allowance  for  collection,  bad  debts  and  law  expenoes,  to  take  the  rent  charge : 
and  this  is  a  question  of  fact  for  the  Sessions. 

The  general  mle  is  that  the  amount  must  be  ascertained  as  that  at  which  a  tenant  might 
natooably  be  expected  to  Uke  the  rated  property  from  year  to  year. 

B   2 
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1868.        ^'^  parish  of  St  John,  under  the  provisions  of  two  local 

— Acts  of  Parliament,  viz.  4  G.  3.  c.  43.  (a)  and  50  G.  3. 

Hacknet  ^  ' 

and  c.  cxc.  (b).     (Thcsc  Acts  formed  part  of  the  case.) 

LAMBER-  t       r  l_  U 

HUB8T  On  23d  April,  1856,  a  poor  rate  was  made  for  the  old 

mutatton  R!^nt  pansh  of  St.  John  at  Hackney  by  the  respondents.  It 
^^°^^^  was  thus  intituled:  "A  poor  rate  or  assessment  of  16rf. 
in  the  pound,  made,  rated  and  assessed  on  Wednesday 
the  23d  day  of  April,  in  the  year  of  our  Lord  1856,  by 
the  Trustees  of  the  Poor  of  the  parish  of  St.  John  at 
Hachney  in  the  county  of  Middlesex,  pursuant  to  an  Act" 
&c.  (50  G.  3.  c.  cxc),  "and  also  in  pursuance  of  an 
Act"  &c.  (6  &  7  ^.  4.  c.  96.,  the  Parochial  Assessment 
Act),  ''upon  all  and  every  person  and  persons  who 
inhabit,  hold  or  occupy  any  land,  house,  shop,  ware- 
house or  other  building,  tenement  and  hereditament 
within  the  said  parish,  according  to  the  annual  rent  or 
value  of  all  such  messuages,  shops,  warehouses,  lands, 
tenements  and  hereditaments,  respectively,  for  the  relief, 
maintenance,  lodging  and  employment  of  the  poor  of 
the  said  parish  for  the  current  half  year,  and  for  the 
payment  of  any  interest  or  of  any  annuities  chai^geable 
on  the  poor  rate  of  the  said  parish,  or  for  the  repayment 
of  any  principal  moneys  which  shall  be  due  from  the 
said  parish,  and  for  the  discharge  of  all  other  ezpences 
.of  the  said  parish  not  provided  for  by  any  other  Act  or 
Acts  of  Parliament  relating  to  the  said  parish,  for  six 
months  commencing  on  the  25  th  day  of  March,  1856." 

(a)  **  For  maintaining,  regulating,  and  employing  the  poor  within  the 
parish  of  St,  John  at  Hackney,  in  the  countj  of  Middleaex;  and  for  lighting 
the  said  parish,  and  establishing  a  regular  nightly  watch  therein." 

(h)  Local  and  personal,  public  t  **  To  alter,  amend  and  enlai^  the 
powers  of  so  much  of  an  Act,  passed  in  the  fourth  year  of  His  present 
Majesty,  as  relates  to  the  maintaining,  regulating  and  employing  the  poor 
within  the  parish  of  St  John  at  Hackney,  in  the  county  of  Middkaex.** 


XXL   VICTORIA. 
In  the  rate  the  appellant  was  thus  assessed : 


QroM  esti- 
mated rental. 


House,  fteble  and  garden    .    • 
Tithe  eonmaUtioa  rent  charge 


£ 
125 

940 


▼akie. 


110 
700 


Rate  at  U.  id 


£     %.     d. 

7    6    8 

46    1     0(a> 


1858. 

Hacknbt 
and 

LAliBER- 
HUR8T 

Tithe  Com. 

mutaticMB  Rent 

Charges. 


The  rate  was  duly  allowed  and  published. 

The  appellant  made  no  objection  to  the  assessment  in 
respect  of  his  house,  stable  and  garden,  but  appealed  to 
the  respondents,  under  the  provisions  of  the  local  Act, 
against  the  assessment  made  upon  him  in  respect  of  bis 
tithe  rent  chai^  as  excessive.  On  11th  November^ 
1856,  they  confirmed  the  rate,  dismissing  the  appeal; 
and  from  that  decision  the  appellant  appealed  to  the 
Middlesex  Quarter  Sessions,  under  the  powers  in  that 
behalf  given  by  the  local  Acts.  Notice  of  appeal  was 
duly  given  and  served;  and  the  present  case  is  now 
stated  under  stat.  12  &  13  Vict.  e.  45.  a.  11. 

The  amount,  for  which  the  tithes  payable  to  the 
rector  of  the  new  parish  of  St  Johh%  of  which  the 
appellant  is  rector,  were  commuted,  was  9SIL  10«.  This 
amount  is  subject  to  fluctuation,  according  to  the  average 
price  of  com,  under  the  provisions  of  the  Tithe  Com- 
mutation Acts.  The  amount  actually  receivable  for  the 
year  1856,  according  to  the  com  average  applicable  to 
the  same,  was  the  sum  of  921/.  13«.  9dl,  payable  by 
half-yearly  payments,  as  provided  by  the  Tithe  Com- 
mutation Acts. 

The  appellant,  as  rector  of  the  present  parish  of  St. 
John^  enjoys  other  emoluments  than  the  tithe  rent 
charge;  the  amount  of  which  is  to  be  ascertained  by 

(a)  Sie. 
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1858.        agreement  between  the  parties,  or  in  such  way  as  the 

Haokkbt"  C^"^  8^^®''  direct,  in  case  it  should  be  rendered  neces- 

aod  gury  in  consequence  of  the  judgment  of  the  Court  upon 

HUR8T        this  case. 
THhe  Com. 

mutation  Rent       In  the  three  years  preceding  1856,  ezpences  were 
ChftTffet.        ,  , 

incurred  in  collecting  the  said  rent  charge,  amountmg, 

in  the  aggregate,  to  48/.  Ss.  6<f.,  48/.  2«.,  and  471  14«., 
respectively,  shewing  an  average  of  48/.  Is,  6(L  per 
annum.  Of  thb  average  the  sum  of  4L  was  the  average 
of  law  ezpences ;  and  the  residue  was  paid  to  the  col- 
lector for  his  time  and  trouble  in  getting  in  the  rent 
charge  by  one  collection  in  the  year. 

An  average  annual  loss  of  5/.  from  non-payment  has 
also  been  suffered  by  the  appellant. 

The  appellant  contends  that  a  tenant,  desirous  of 
taking  a  demise  of  the  rent  charge  of  St.  John  at 
Hackney  for  the  year  1856,  would  have  taken  these 
facts  into  consideration,  and  formed  an  estimate  higher 
than  the  above  average  sums  of  48/.  la.  6d.  and  5L  But 
(if  it  shall  be  the  opinion  of  the  Court  that  the  appel- 
lant is  entitled  to  deductions  in  respect  of  losses,  law 
and  other  ezpences,  or  any  of  them)  it  is  agreed  that, 
at  the  time  when  the  poor  rate  of  April  1856,  appealed 
against,  was  calculated,  the  probable  ezpences  of  the 
appellant  in  collecting  and  gathering  in  the  said  rent 
charge  in  the  year  1856,  other  than  law  ezpences,  might 
on  the  above  facts  have  been  fairly  estimated  at  44/., 
and  his  probable  law  ezpences  for  the  said  year  in  en- 
forcing the  payment  of  the  same  at  4/.,  and  his  probable 
losses  for  the  same  year  at  5L 

The  present  parish  of  St.  John  at  Hackney^  of  which 
the  appellant  was  instituted  rector  in  1839,  and  of  which 
he  still  is  rector,  and  which  is,  as  aforesaid,  a  division  of 
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the  ancient  parish  of  St  John  at  Hackney ,  contained,  in        1858. 

the  last  Parliamentary  census,  a  population  of  14,304      Haoknet 

souls.  r  *""* 

Lamber- 

There  is,  besides  the  parish  church,  a  district  church        "^*«'' 

.  /  Tithe  Com- 

or  chapel  situated  1}  miles  from  the  mother  church,  and  matation  Rent 
built  for  the  use  of  the  parishioners  of  a  district  of  the        '  ^^^^' 
said  parish,  containing  5549  souls.     The  appellant  em- 
ploys one  curate,  at  a  salary  of  160/.  per  annum,  and 
also  pays  50/.  towards  the  support  of  a  minister  for  the 
church  or  chapel  before  mentioned. 

The  estimated  and  usual  rates  and  taxes  payable  by 
the  appellant  for  the  year  1856,  in  respect  of  the  said 
tithe  rent  charge,  were  as  follows. 

Land  tax £17  10    0 

Property  tax 46  13     4 

Rates  (other  than  the  General  Rate, 
Lighting  Rate  and  Sewers  Rate,  here- 
inafter mentioned)        .        •         •  87  10    0 

In  1856,  the  appellant  was  rated  in  sums  respectively 
amounting  to  28/.  ISs.  4c/.,  26L  5«.,  and  17/.  10^.,  to  the 
General  Rate,  Lighting  Rate  and  Sewers  Rate,  in  res- 
pect of  his  tithe  rent  charge,  by  an  assessment  made  by 
virtue  of  a  precept  made  by  the  Hackney  District  Board, 
uuder  the  provisions  of  stat.  18  &  19  Vict  c.  120.  He 
has  appealed  against  these  rates:  and  the  appeal  has, 
by  consent,  been  referred  to  the  decision  of  the  Court 
of  Queen's  Bench  on  a  case  stated  under  the  provisions 
of  Stat.  12  &  13  Vict  c.  45.  s.  11. 

If  the  Court  shall  decide  that  the  appellant  was  liable 
to  be  rated  to  the  said  General  Rate,  Lighting  Rate  and 
Sewers  Rate,  or  any  thereof,  then  it  was  agreed  that 
such  sum  or  sums  as  he  shall  be  liable  for  in  respect  of 
the  said  rates,  or  any  of  them,  shall  also  be  considered  « 
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1858.        part  of  the  usual  rates  and  taxes  payable  by  the  appel- 
Hackhkt     ^^  ^°  respect  of  the  said  tithe  rent  charge  for  the  year 

TiSe  C^m-        "^^  appellant  was  liable,  as  rector,  to  Ecclesiastical 
mutation  Rent  dues  for  the  Said  year  1856,  to  the  amount  of  2i ;  and 
to  Tenths,  to  the  amount  of  21.  I2s.  6d. 

The  tithes  of  the  said  new  parish  of  St.  John  at 
Hackney,  before  commutation,  had  been  compounded 
for  on  the  principle  of  the  composition  being  paid  free 
from  all  rates,  chai^ges  and  assessments,  including  poor 
rate ;  and  the  assistant  Commissioner,  who  presided  at 
the  commutation,  had  regard  to  that  circumstance ;  and, 
under  the  provisions  of  sect  37  of  The  Tithe  Commuta- 
tion Act  (6  &  7  W.  4.  c.  71.),  made  an  addition  to  the 
average  annual  amount  of  the  said  compositions.  The 
amount  added  in  respect  of  poor  rate  was  based  on  an 
average  of  the  poor  rates  during  the  seven  years  pre- 
ceding, and  was  fixed  at  Ss.  in  the  pound  per  annum. 
The  poor  rate  now  appealed  against  is  a  half-year's  rate 
of  Is.  4d.  in  the  pound,  there  being  two  poor  rates  levied 
in  the  parish  in  the  year.  The  poor  rates  in  the  parish 
have  not  amounted  to  Ss.  in  the  pound  in  any  year  since 
the  said  commutation. 

The  appellant  claims  to  be  entitled,  in  order  to  arrive 
at  the  gross  estimated  rental  of  his  said  rent  charge 
within  the  meaning  of  stat.  6  &  7  fF.4.  c.  96.,  to  reduce 
the  gross  sum  of  921L  13«.  9dl,  the  amount  receivable 
for  the  year  1856,  as  aforesaid,  in  respect  of  the  said 
tithe  rent  charge,  by  the  following  of  the  sums  above 
mentioned:  viz. 

Estimated  losses  by  non-payment        .        £5    0    0 

Estimated  law  expences  in  enforcing  pay- 
»  ment 4    0    0 
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Estimated  ezpenoes  of  collection  (other  1868. 

than  as  above)        ....        £44  0    0     haomit 

Land  tax 17  10  0     laJ^^,.. 

Property  tax 46  IS  4     ^,h«^ 

Rates  other  than  General  Rate,  Lighting  muution  Rent 

Rate  and  Sewers  Rate    .        •        •  87  10  0 

General  Rate,  28/.  ISs.  4dL ;  Lighting 
Rate,  26L  Ss.;  and  Sewers  Rate, 
ni  lOs. ;  or  so  much  thereof  respec- 
tively as  the  appellant  is  liable  to    .         72    8    4 

The  appellant  also  claims  to  be  entitled,  in  ascertain- 
ing the  gross  estimated  rental  of  his  said  rent  charge,  to 
a  further  reduction  as  above  mentioned  in  respect  of  the 
profit  which  a  tenant  fanning  or  renting  the  said  rent 
cbaige  from  year  to  year  would  reasonably  consider  to 
be  an  adequate  inducement  to  him  to  take  a  demise  of 
such  rent  charge  from  year  to  year,  he  having  to  pay 
sach  rent  in  full,  and  having  to  calculate  the  rent  charges 
according  to  such  averages  in  each  year,  and  collect  the 
same  by  two  collections  in  the  year.  If  the  Court  shall 
be  of  opinion  that  the  appellant  is  entitled  to  such  last 
mendoned  reduction,  then  it  is  agreed  that  the  sum  to 
be  deducted  from  the  gross  amount  of  the  rent  chaige 
in  respect  thereof  shall  be  the  sum  of  92L 

And  the  appellant  also  claims  to  be  entitled,  for  the 
purpose  of  ascertaining  the  rateable  value  of  his  said 
rent  charge  within  the  meaning  of  the  said  Act,  or 
otherwise, '  to  reduce  the  sum,  so  to  be  ascertained  as 
the  gross  estimated  rental  thereof,  by  the  following  of 
the  above  mentioned  sums : 

Tenths £2  12    6 

Ecclesiastical  dues      .        •        .        •  2     0    0 

Curate's  salary 160    0    0 
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1868.  Amount  paid  towards  the  salary  of  the 

Haoknkt  ~  minister   of   the   district   church    or 

chapel £50    0    0 


Lambbr- 


TiT^^'^  And  by  a  sum  for  his  personal  services  as  officiating 

muutionRent   minister  of  the  said  parish  for  the  year  1856.      This 
Charges.  ^  ^  ^ 

sum  it  is  agreed  to  estimate  at  lOOJl,  in  case  the  Court 
shall  be  of  opinion  that  the  appellant  is  entitled  to  this 
reduction. 

If  the  Court  shall  be  of  opinion  that  the  appellant  is 
entided  to  reduce  the  gross  sum  so  receivable  in  respect 
of  the  said  rent  charge  for  the  year  1856  by  the  sums 
above  mentioned,  or  any  of  them,  but  not  in  such  man- 
ner as  above  claimed  by  him  with  respect  to  the  estima- 
tion of  the  gross  estimated  rental  or  otherwise,  the 
appellant  claims  to  make  such  reductions,  either  before 
or  after  ascertaining  the  gross  estimated  rental,  in 
accordance  with  the  opinion  of  the  Court 

The  respondents,  besides  contending  generally  that 
the  appellant  is  not  over  rated  on  any  of  the  grounds 
by  him  above  suggested,  or  entitled  to  the  deductions 
above  claimed,  contend  that  the  deductions  claimed  by 
the  appellant  in  respect  of  tenths,  ecclesiastical  dues, 
curate's  salary,  payment  towards  minister's  salary,  and 
personal  services,  as  above  mentioned  (if  allowable  at 
all),  should  not  be  deducted  in  full  fix>m  the  amount  of 
the  tithe  rent  chaise,  but  in  such  proportion  only  as  the 
tithe  rent  charge  bears  to  the  whole  of  the  emoluments 
enjoyed  by  the  appellant  as  rector. 

The  question  for  the  opinion  of  the  Court  is : 

Whether,  for  the  purpose  of  ascertaining  the  gross 
estimated  rental  and  rateaUe  value  of  the  said  tithe  rent 
charge,  the  appellant  is  entitled  to  have  the  gross  sum 
receivable  in  respect  thereof  for  the  year  1856  reduced 
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by  any,  and  (if  any)  by  which,  of  the  items  set  out  in 
the  case  by  which  he  claims  to  reduce  the  same. 

(Judgment   to   be  entered  in  conformity  with  the 
decision  of  the  Court.) 


Lamb,  appellaut,  against  The  Tbubtees  &c.,  respondents. 


1858. 


Hacksbt 

and 
Lambsb- 

HUB8T 

Tithe  Com- 

muution  Rent 

Charges. 


This  was  also  a  case  stated  for  the  opinion  of  this 
Court,  by  consent  of  justices,  under  an  order  of 
Ccleridge  J.,  pursuant  to  stat.  12  &  13  Vkt  c,  45.  s.  11. 
It  arose  upon  the  same  rate  which  was  the  subject  of 
the  preceding  case;  and  the  statement  differed  from  that 
of  the  preceding  in  the  following  particulars  only. 

The  appellant  is  rector  of  the  new  Church  of  fFest 
Hackney:  and  he  was  thus  assessed. 


OroMMtt- 
matedroutol. 

Ratenble 
Talae. 

Bate  at  1«.  id. 

Hoqie 

£ 
60 

50 

£     :     d, 
3     6     8 

ReU 

6 

5 

6     8 

Tithe  oommuUtion  reot  charge 

2ao 

180  . 

12    0    0 

He  made  no  objection  to  the  assessment  in  respect  of 
hb  house  and  6eld,  but  appealed  to  the  respondents 
against  the  assessment  in  respect  of  his  tithe  rent  charge 
as  excessive.  The  rate  was  confirmed,  and  notice  of 
appeal  given,  as  in  the  preceding  case. 

The  amount  for  which  the  tithes  payable  to  the 
rector  of  the  parish  of  West  Hackney ,  of  which  the 
appellant  is  rector,  were  commuted  was  256/.  3«.  This 
amount  is  subject  to  fluctuation  according  to  the  average 
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1858.  price  of  corn  under  the  provisions  of  the  Tithe  Commu- 

Hacknkt  "  ^^ioi^  Acts.     The  amount  actually  receivable  for  the 

La]»ks.  ^^^  1856,  according  to  the  com  averages  applicable  to 

BURST  the  same,  was  the  sum  of  240i  10*.  lOrf.,  payable  by 

Tithe  Com-  ^  '   r  .f  -^ 

matation  Rent  half-yearly  payments,  as  provided  by  the  Tithe  Com* 
mutation  Acts. 

The  case  stated,  in  terms  similar  to  those  of  the  pre- 
ceding case,  that  the  appellant,  as  rector,  enjoyed  other 
emoluments,  to  be  ascertained  by  agreement  or  as  the 
Court  should  direct. 

In  the  three  years  preceding  1856,  ezpences  in  col- 
lecting the  said  rent  charge  were  incurred,  and  losses 
from  non-payment  suffered,  by  him,  amounting  in  the 
aggregate  to  27/.  Ss.  2d.,  27/.  0*.  5^/.,  and  4421  2s.  lOrf., 
respectively,  shewing  an  average  of  S2L  16$.  5^  Of 
this  average  the  sum  of  131  Ts.  S^d.  was  the  average  of 
losses ;  and  the  sum  of  7/.  Os.  5id.  was  the  average  of 
law  expences ;  and  the  residue  was  paid  to  the  collector 
for  his  time  and  trouble  in  getting  in  the  rent  charge  by 
one  collection  in  the  year. 

The  appellant  contends  that  a  tenant  desirous  of 
taking  a  demise  of  the  rent  charge  of  fVest  Hackney  for 
the  year  1856  would  have  taken  these  facts  into  con- 
sideration, and  formed  an  estimate  higher  than  the 
above  average  sum  of  32/.  IQs.  5\d.  But  it  is  agreed 
(if  it  shall  be  the  opinion  of  the  Court  that  the  appellant 
is  entitled  to  deductions  in  respect  of  losses,  law  and 
other  expences,  or  any  of  them)  that,  at  the  time  when 
the  poor  rate  o(  April  1856  appealed  against  was  calcu- 
lated, the  probable  expences  of  the  appellant  in  collect- 
ing and  gathering  in  the  said  rent  charge  in  the  year 
1856,  other  than  law  expences,  might  on  the  above  facts 
have  been  fairly  estimated  at  12/.  10*.,  and  his  probable 
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law  ezpences  for  the  said  year,  in  enforcing  the  payment       1&68. 

of  the  same,  at  the  sam  of  7i,  and  his  probable  losses      hackhit 

for  the  same  year  at  the  sum  of  14/.  ,  ■"* 

The  present  parish  of  West  Hacknev,  of  which  the        hurst 
,,  .  ^  ^*  Tithe  Coin- 

appellant  was  mstituted  Rector  in  I846»  contained,  at  muution  Rent 

the  last  parliamentary  censos,  a  population  of  18,732 

souls. 

There  is,  besides  the  parish  church,  a  chapel  of  ease, 
rituated  one  mile  and  a  half  from  the  mother  church. 
The  appellant  employs  a  curate  at  a  salary  of  105L  per 
annum. 

The  estimated  and  usual  rates  and  taxes  payable  by 
the  appellant  for  the  year  1866,  in  respect  of  the  said 
tithe  rent  chaige,  were  as  follows : 

Land  tax £5    5     0 

Property  tax 12    0    0 

Rates  (other  than  the  General  Rate, 
Lighting  Rate  and  Sewers  Rate,  here- 
inafter mentioned)  .        •        •        24    0    0 


£41  5  0 
The  case  then  stated,  like  the  preceding  case  (mutatis 
mutandis),  that  in  1856  the  appellant  was  rated  at 
4L  10«.,3l  15s.,  and  2L  8s.,  to  The  General  Rate,  Light- 
ing  Rate,  and  Sewers  Rate,  respectively,  in  respect  of 
his  tithe  rent  chaige;  and  that  he  had  appealed,  and  the 
appeal  had  been  referred  to  this  Court  under  stat. 
12  &  13  Vict  c.  45.  s.  11.  And  that,  if  it  should  be 
decided  that  he  was  liable  to  any  of  these,  the  sums  for 
which  he  should  be  liable  should  be  considered  part  of 
the  usual  rates  and  taxes  payable  by  him  in  respect  of 
the  tithe  rent  charge  for  1856. 


Lambkh- 

HintBT 

Tithe  Com. 
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1858.  "Hie  appellant  paid  in  1856,  after  the  making  of  the 

Hacknst  ^^  ™^»  ***®  8"™  of  IW.  16*.  6d.  for  First  Fruits  in 
respect  of  the  living,  to  which  he  was  instituted  in  1846. 
The  appellant  was  liable,  as  rector,  to  tenths,  for  the 

DuutionRent  year  1856,  to  the  amount  of  11  0*.  6d. 
QmrgeB, 

The  case  then  stated  the  principle  of  the  composition 

of  the  tithes  of  West  Hackney^  as  in  the  former  case  is 
stated  with  respect  to  the  tithes  of  St  John's. 

The  appellant  claims  to  be  entitled,  in  order  to  ascer- 
tain the  gross  estimated  rental  of  his  said  rent  charge 
within  the  meaning  of  the  Parochial  Assessment  Act,  to 
reduce  the  gross  sum  of  24021  lOs.  lOdl,  the  amount 
receivable  for  the  year  1856,  in  respect  of  the  said  tithe 
rent  charge,  by  the  following  of  the  sums  above  men- 
tioned: viz. 

Estimated  losses  by  non-payment      •        £14    0    0 
Estimated  law  ezpences  in  enforcing  pay- 
ment         7    0    0 

Estimated  ezpences  of  collection  (other 
than  law  expences)  •         .        •         12  10    0 

Land  Tax 5     6     0 

Property  Tax  .        .         .        .         12    0    0 

Rates  other  than  General  Rate,  Lighting 

Rate  and  Sewers  Rate  •        .        24    0    0 

General   Rate  4/.  10^.,  Lighting    Rate 
32. 15«.,  and  Sewers  Rate  21. 5s. ;  or  so 
much  thereof  respectively  as  the  ap- 
pellant is  liable  to  .         .        .         10  10    0 
The  case  then  stated  the  appellant's  claim,  as  in  the 
preceding  case,  to  a  reduction  in  respect  of  tenant^s 
profits:  and   it   was  agreed   that,  if  he  should  be  so 
entitled,  the  amount  of  the  reduction  should  be  242. 
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He  further  claimed  to  have  the  assessment  reduced  as        1858. 
follows:  Hackxxt 

Tenths £10    6      jj^^^. 

First  Fruits 10  16     6     ^--^^^ 

Curate's  Salary  .         ...        106    0    0  ""^^^"* 

And  by  a  sum  for  his  personal  services  as  officiating 
minister  of  the  said  parish  for  the  year  1856.  This  sum 
it  was  agreed  to  estimate  at  lOOL,  if  the  Court  should 
be  of  opinion  that  the  appellifnt  is  entitled  to  the  reduc- 
tion. 

The  case  concluded  (mutatis  mutandis)  in  terms 
similar  to  those  of  the  preceding  case. 


GooDCHiLD  and  Lamb,  appellants,  against  Thb 
Trustees  &c. 

This  was  also  a  case  stated  for  the  opinion  of  this 
Court,   by    consent   of   parties,    under    an    order    of 
Coleridge  J.,  pursuant  to  stat  12  &  13  Vict  c,  45.  a.  11. 

Under  the  provisions  of  The  Metropolis  Local  Man- 
agement Act,  1855  (18  &  19  Vict.  c.  120.),  and  in  obe- 
dience to  a  precept  made  on  the  respondents  by  the 
Hackney  District  Board  of  Works  acting  in  pursuance  of 
that  Act,  separate  pound  rates  for  the  Lighting,  Sewers, 
and  General  Rates  were  made  by  the  respondents  on 
the  12th  May  1856. 

These  rates  or  assessments  were  all  headed  by  one 
general  heading  in  the  following  words:  ^*  Separate 
pound  rates  or  assessments  at  4dl  4d.  and  3<f.  in  the 
pound  respectively  made,  rated  and  assessed,  on  Tuesday 
the>20th  day  of  May  A.  d.  1856,  by  the  Trustees  of  the 
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1858. 


Hackhit 

and 
Lambeb- 

HUBST 


Tithe  Com-      . 

moution  Rent   ID  pursuance  of  an  Act''  &c.  (18  &  19  Vict  c.  120. 

Charffes* 

the  better  local  management  of  the  Metropolis**), 


[HILARY  VACATION.] 

Poor  of  the  Parish  of  ^Slf.  John  at  Hackney ,  in  the  county  of 
Middlesex^  pursuant  to  an  Act  of  Parliament  made"  &c.  (50 
G.  3.  c.  czc.  (a)  \  also  in  pursuance  of  an  Act"  ftc.  (6  &  7 
W.  4.  c.  96.,  the  Parochial  Assessment  Act),  **  and  also 

**For 
"upon 

all  and  every  person  and  persons  who  inhabit,  hold  or 
occupy  any  land,  house,  shop,  warehouse,  or  other  build- 
ing, tenement  and  hereditaments,  within  the  said  parish, 
according  to  the  annual  rent  or  value  of  all  such  mes* 
suages,  shops,  warehouses,  lands,  tenements  and  here- 
ditaments, respectively,  for  the  sewerage  and  drainage, 
and  the  paving,  cleansing,  lighting  and  improvements 
within  the  said  parish,  in  pursuance  of  a  certain  call, 
precept  or  demand  made  upon  the  said  Trustees  of  the 
Poor  of  the  Parish  of  St  John  at  Hackney^  by  the 
Hackney  District  Board  of  Works.  Dated  the  20th  day 
of  itfay,  1866." 

In  the  rate  the  appellants  were  assessed  as  follows. 


Name  of 
oocDpler* 

Detcrlptlon  of 
property. 

|l 

General  Rate. 

lighting  Rate. 

Sewers  Rate. 

No. 

Rate  at  hiL 

tn  Lhli  pound. 

Rate  at  A4. 
in  ihe  poifDil 

Hate  at  %d. 

466 

Tkot.OUver,, 

House,     sUble 
and  garden.. 

£ 
125 

£ 

110 

£    1.   if. 

I  16    6 

X    L    d. 

I  16    6 

£    t.    d. 
1     7     S 

Tithe  commuta- 
tion rent  charge 

940 

700 

11  IB    4 

11  11    4 

i  16    D 

8666 

Lam6,R«T.TJkot. 
DonU 

Honae 

60 

60 

16    6 

16    6 

13    « 

Held 

6 

6 

1    B 

1     6 

1     3 

tkm  rent  charge 

280 

160 

a  0  0 

a   0   0 

3    5    0 

(a)  Ante,  p.  4. 
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The  sums  which  are  named  in  the  columns  headed        IS5S. 
"  Gross  estimated   Rental,"  and  "  Net  rateable  value,"      Hacknby 
respectively,  are  taken  from   the   then   last  poor  rate,      laJ,"^!^. 
which  vras  made  on  the  parish,  on  23d  of  April  1856,     ^.^^p"^ 
and  against  vrhich  poor  rate  the  appellants  in  this  case   mutation  Rent 
have  respectively  appealed,  as  being  excessive;     The 
three  rates,  with  reference  to  which  the  present  case  is 
stated,  were  duly  allowed  and  published. 

The  appellants  appealed  to  the  respondents,  under 
the  provisions  of  The  Metropolis  Local  Management 
Act,  18  &  19  VicL  c.  120.,  and  two  local  Acts;(a),  4  G.  3. 
c.  43.,  and  50  G,  3.  c  czc.,  which  regulate  the  appoint- 
ment of  the  respondents  as  trustees  of  the  poor  for  the 
parish  of  St  John  at  Hackney. 

The  respondents  entertained  the  appeal,  but  dismissed 
the  same,  confirming  the  rates.  From  this  decision  the 
appellants  appealed  to  the  Middlesex  quarter  sessions. 
Notices  of  appeal  were  duly  given  and  served :  and  the 
present  case  is  stated  for  the  opinion  of  the  Court  of 
Queen's  Bench  under  stat  12  &  13  VicL  c.  45.  «.  11. 
(It  was  agreed  that  the  local  Acts  before  referred  to 
should  accompany  and  form  part  of  this  case.) 

In  1828  the  old  parish  of  St  John  at  Hackney  was 
divided,  for  certain  purposes,  but  not  including  the 
rating  for  the  relief  of  the  poor,  into  three  districts: 
viz.  the  parish  of  St.  John^  the  parish  of  South  Hackney^ 
and  the  parish  of  West  Hackney.  The  tithes  of  the 
original  parish  were,  on  its  division  into  three  parishes, 
apportioned  amongst  the  in(;pmbent8  of  those  parishes 
in  certain  proportions,  but  retained  in  the  hands  of  such 
incumbents  all  the  liabilities  and  incidents  to  which 
they  were  subject   when  united  in  the  hands  of  the 

(a)  /  nte,  p.  4. 
B.  a   &  E.  C 
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1858.  rectors  of  the  original  undivided  parish.     The  appellant, 

H^cKHET  "^^^  Reverend  T.  O.  Goodchild,  is  rector  of  the  new 

LaITbm.  P*™**  ^^  ^^  "^^^^ »   *"^  ^^®  appellant,  The  Reverend 

HUMT  Thomas  Davis  LanA,  is  rector  of  the  parish  of  fFesi 

Tithe  Com-  '  * 

motation  Rent   Hackney* 

Charges.  .      . 

The  tithes  of  the  new  parish  of  St.  John  were,  in  the 
year  1842,  commated,  under  the  Tithe  Commutation 
Act  (a),  at  98U  \0s.\  and  the  tithes  of  the  parish  of 
West  Hackney  were,  on  the  23d  day  oi  February^  1843, 
commuted,  under  the  said  Act,  at  2562.  Zs. 

1.  With  regard  to  the  Sewers  Rate. 

The  tithes  commuted  for  the  said  rent  charges  respect- 
ively were  never,  before  the  division  of  the  old  parish 
above  mentioned,  assessed  to  Sewers  Rate.  After  the 
division  of  the  said  parish,  neither  the  tithes,  nor  the 
tithe  commutation  rent  charges  for  which  the  tithes  were 
commuted,  were  ever,  until  October  1850,  assessed  to 
Sewers  Rate.  In  that  month  the  tithe  rent  charges  of 
the  appellants  were  respectively,  for  the  first  time,  rated 
to  Sewers  Rate  by  the  Commissioners  under  the  first 
commission  issued  after  the  passing  of  the  General 
Sewer  Act,  11  &  12  Vict  c.  112.  The  rates  so  imposed 
were  paid  by  the  present  appellants  under  protest* 

The  commission  issued  on  Ist  January^  1849. 

At  and  previously  to  that  time,  it  was  not  the  practice 
of  the  then  existing  commissions  or  Commissioners  of 
Sewers,  whose  jurisdiction  extended  over  the  sewerage 
districts  including  the  parishes  of  which  the  appellants 
are  respectively  incumbei\]ts,  to  assess  tithes  or  tithe  rent 
charge  to  the  Sewers  Rate. 

In  or  about  1852,  one  of  the  present  appellants,  The 
Rev.  Thomas  Davis  Lamh^  being  assessed  to  the  Sewers 

(a)  6^7  >r.  4.C.  71. 
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Rate  in  respect  of  the  tithe  commutation  rent  charge,        1858. 
appealed  to  the  Metropolitan  Commissioners  of  Sewers,      Hackmst 
appointed  and   acting  under   the   provisions   of  stat.      lamber- 
11  &  12  Vict  c.  112.  last  referred  to,  against  the  assess-     ^i^^cL. 
ment.     The  case  was  argued  before  them;  and  they   mutation  Rent 
decided  in  favour  of  the  appellant.     (The  case  stated 
the  announcement  of  this  decision  to  the  appellant :  the 
respondents  objected  to  the  statement  of  the  appeal  being 
introduced.     On  this  nothing  eventually  turned.) 

The  tithes  of  the  new  parish  of  St  John  at  Hackney^ 
and  of  West  HackMy^  before  commutation,  had  been 
compounded  for  on  the  principle  of  the  compositions 
being  paid  free  from  all  rates,  charges  and  assessments ; 
and  compositions  been  paid  on  that  principle ;  and  the 
assistant  commissioner,  who  presided  at  the  commutar 
tion,  having  regard  to  that  circumstance,  under  the 
provisons  of  the  37th  section  of  the  Tithe  Commutation 
Act  (amongst  other  additions  for  rates  and  assessments) 
made^  on  account  of  such  Sewer  Rate,  an  addition  of 
2i£  in  the  pound  to  the  average  annual  amount  of  the 
said  compositions  payable  in  the  said  parishes  of  St  John 
and  We$t  Hackney^  as  an  equivalent. 

The  Sewers  Rate  levied  in  the  original  parish  of  St 
John  at  Hackney^  both  before  and  afler  its  division,  was, 
before  the  passing  of  The  Metropolis  Local  Management 
Act,  18  &  19  Viet.  c.  120.  (except  as  to  a  small  portion), 
imposed  on  the  said  parish  as  a  district  by  itself  for  the 
purpose  of  maintaining  the  then  existing  watercourses 
and  sewers  according  to  the  general  laws  then  in  force 
relating  to  sewers. 

The  rate  now  appealed  against  is  imposed,  for  the 
purposes  authorized  by  stat.  18  &  19  Vict  c.  120.,  on 
the  area  comprised  within  the  original  parish  of  Hackney, 

c  2 
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1858.  as  part  of  the  Hackney  District ;  which,  as  defined  by 
Hackkbt  ^^at  Act,  comprises  the  original  parish  of  St  John 
Laiibkb-      *^  Hackney^  and    also   the   parish   of   St.  Mary  Stoke 

""cbiT"^"*       2dly.  As  regards  the  Lighting  Rate. 

Previously  to  the  passing  of  the  Metropolis  Local 
Management  Act  (18  &  19  Vict  c.  120.),  the  appellants 
never  were  assessed  to  the  Lighting  Rate  in  respect  of 
their  tithe  commutation  rent  charge.  Neither  were  the 
tithes,  for  which  the  rent  charges  were  commuted,  ever 
assessed  to  lighting  rates.  The  parish  was  lighted  under 
the  provisions  of  the  local  Acts  before  referred  to  (a). 

3dly.  With  respect  to  the  General  Rate. 

The  appellants,  before  the  coming  into  operation,  of 
Stat.  18  &  19  Fict  c.  120.  (which  provides  by  the 
General  Rate,  amongst  other  things,  for  the  objects  of 
the  former  highway  rate),  were  respectively  rated  to  the 
Highway  Rate  in  respect  of  the  said  tithes  and  tithe 
rent  charges. 

The  respondents,  besides  contending  that  the  appel- 
lants were  liable  to  the  said  Sewers  Rate,  l^ighting  Rate, 
and  General  Rate,  respectively,  and  were  duly  assessed, 
contend  that,  if  the  appellants  or  either  of  them  were 
entitled  to  exemption  from  all  or  any  of  the  said  rates, 
or  to  a  reduction  of  the  amounts  assessed,  their  proper 
remedy  was  not  by  appeal  to  the  respondents,  as  before 
mentioned,  or   to   the  quarter  sessions,  and   that   the 

(a)  By  8tat.  4  G,  3.  e.  43.  $,  10.  the  trustees  were  empowered  to  make 
a  **rate  or  assessment  for  lighting  the  said  parish,  and  maintaining  a 
nightly  watch  in  the  same,  which  last  mentioned  rate  shall  be  raised  by 
way  of  pound  rate,  not  exceeding  in  any  one  year  one  shilling  and  three- 
pence in  the  pound  upon  and  according  to  the  annual  or  improved  rent  or 
value  of  all  houses,  shops,  warehouses,  coach  houses,  stables,  and  other 
buildings  within  the  said  parish." 
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respondents  and  the  quarter  sessions  respectively  had        1858. 
no  jurisdiction  over  or  with  respect  to  the  said  rates.  Hacknet 

The  .questions  for  the  opinion  of  the  Court  are:  Lambbr- 

1.  Whether  the  respondents  had  jurisdiction,  under     .p-^J'^n'^ 
the  provisions  of  the  said  Acts  or  otherwise,  to  entertain  mutation  Rent 

Charges. 

the  said  appeals. 

2.  In  case  the  Court  shall  be  of  opinion  that  the 
respondents  had  such  jurisdiction,  whether  the  appel- 
lants, or  either  of  them,  arc  liable  to  be  rated  to  the 
said  Sewers  Rate  in  respect  of  their  tithe  commutation 
rent  charges,  and,  if  so,  to  what  proportion  (if  any)  less 
than  the  whole  of  their  net  annual  value. 

3.  Whether  the  appellants  (both  or  either  of  them) 
are  liable  to  be  rated  to  the  said  Lighting  Rate  in 
respect  to  their  said  rent  charges. 

4.  Whether  the  appellants  (both  or  either  of  them) 
are  liable  to  be  rated  to  the  said  General  Rate  in  respect 
of  their  said  rent  charges. 

It  is  agreed  that,  if  the  Court  shall  decide  that  the 
appellants  or  either  of  them  are  liable  to  be  rated  to  the 
said  several  rates  or  any  of  them,  the  amounts  at.  which 
the  appellants  respectively  shall  be  rateable  in  respect 
of  such  rates  or  rate  shall  be  ascertained  by  the  decision 
of  the  Court  upon  two  cases  respectively  stated  and  now 
pending  for  the  opinion  of  the  Court  as  to  the  amount 
at  which  the  appellants  respectively  are  rateable  for  the 
relief  of  the  poor  in  respect  of  the  said  tithe  rent 
charges. 

(Judgment  to  be  entered  at  the  Quarter  Sessions  in 
conformity  with  the  decision  of  the  Court) 


22 


[HILARY  VACATION.] 


1858. 

Hacknbt 

ftnd 
Lahbeb- 

HUBST 

Tithe  Com- 

mutation  Rent 

Charges. 


Hawkims,  appellant,  against  The  Charchwardens  and 
Overseers  of  Laubbbhubst,  respondents. 

This  was  a  case  stated  by  consent  of  parties,  and  order 
of  Wightman  J.,  under  stat.  12  &  13  Vict  c.  45.  s.  11., 
for  the  opinion  of  this  Court 

The  appellant  is  vicar,  and  the  respondents  are 
churchwardens  and  overseers,  of  the  poor,  of  the  parish 
of  Lamberhurst,  in  the  counties  of  Kent  and  Sussex. 

On  3d  February i  18579  a  poor  rate  was  made  for  the 
said  parish  of  Lamberhurst.     It  was  thus  intituled: 

*' An  assessment  for  the  relief  of  the  poor  of  the  parish 
of  Lamberhurst^  in  the  counties  of  Kent  and  Sussex,  and 
for  other  purposes  chargeable  thereon,  according  to  law, 
made  this  3d  day  of  February ,  A.D.  1857,  after  the  rate 
of  Sd.  in  the  pound." 

In  the  rate  the  appellant  was  thus  assessed. 


GroMeitl. 
mated  rental. 

Rateable 
value. 

Bate  at  8^ 

Glebe  house     . 

£      9,     d. 

40    0    0 

£     M.    d. 
32    0     0 

£     9.    d. 
1     1     4 

Land        .... 

5    0    0 

4    0    0 

0    2    8 

Vicarial  tithe  rent  charge  . 

625    0    0 

460    0    0 

15    6    8 

The  rate  was  duly  allowed  and  published. 

On  the  6th  and  7th  of  March  last  the  appellant  duly 
served  on  the  respondents  notice  of  his  intention  to 
appeal  against  the  said  rate,  as  excessive,  at  the  Easter 
quarter  sessions  to  be  holden  at  Maidstone.  The  present 
case  is  now  stated  under  stat.  12  &  13  Vict.  c.  45.  s.  II. 
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The  tithes  of  the  parish  of  Lamberhurst  were  com-  1858. 

muted,  under  the  Tithe  Commutation  Act,  6  &  7  W^.  4.  hackhkt 

c.  71.,  for  a  rent  chai^ge  payable  in  lieu  of  such  tithes.  laJTb^ek- 

It  is  agreed  that  the  gross  sum  payable  in  respect  of  this  ip.^^'^?^ 

rent  chanre  for  the  year  1857  shall  be  taken  to  be  625/.  mntaUon  Rent 

®  •'  .  Charges. 

In  estimating  the  rateable  value  of  the  said  rent 
charge  at  460iL,  the  respondents  took  into  consideration, 
and  made  allowances  (by  way  of  deduction  from  the 
said  sum  of  625/.)  in  respect  of,  ecclesiastical  dues,  and 
tenths,  poor  rate,  highway  rate,  ezpences  of  collecting, 
and  probable  loss  in  collecting  the  rent  charge,  and  also 
for  the  profit  which  they  considered  would  be  sufficient 
to  induce  a  solvent  tenant  to  take  a  demise  of  the  rent 
chaige :  but  they  refused  to  allow,  and  contended  that 
they  ought  not  to  make  any  allowance  or  reduction,  in 
respect  of  Land  tax.  Property  tax.  Payments  to  the 
Governors  of  Queen  Anne^s  Bounty,  or  for  the  personal 
services  of  the  appellant  as  officiating  minister  of  the 
parish  of  Lamberhurst  as  hereinafter  mentioned.  The 
correctness  of  the  amounts  of  the  reductions  which  the 
respondents  allowed  as  above  mentioned  is,  for  the  pur* 
pose  of  the  present  inquiry,  admitted. 

The  appellant  contends:  Ist,  that  the  respondents 
should  not  have  taken  as  *^  gross  estimated  rental"  the 
said  gross  sum  receivable  by  him  in  respect  of  his  rent 
chaige,  but  the  said  sum  of  460/. 

He  also  contends  that,  for  the  purpose  of  ascertaining 
the  rateable  value  of  his  said  rent  charge,  the  respondents 
should  have  further  reduced  the  said  amount  of  A60L 
by  the  sums  of  8/.  I2s.  and  25/.  17 s.  5d.,  payable  by 
him  for  the  year  1857,  in  respect  of  his  said  rent  charge, 
for  Land  tax  and  Property  tax  respectively,  and  by  a 
further  sum  in  respect  of  the  sums  payable  by  him  in 
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1858.       the  said  year  to  the  Governors  of  Queen  Anne^  Bounty 
Hacknst     ^  hereinafter  mentioned. 

LAMBBa-         ^°  1843,  the  vicarage  house  of  Lamberhurst  (in  the 

Titbe^Com.    ^^  assessment  called  the  Glebe  house)  having  become 

nutation  Rent  go  ruinous  and  decayed  that  one  vears'  net  income  of 

Charges.  "^ 

the  said  vicarage  tkouM  not  have  been  sufficient  to 
rebuild  or  put  the  same,  with  the  necessary  offices,  into 
sufficient  repair,  it  was  (under  the  provisions  of  the  Acts 
of  Parliament  after  mentioned)  certificated  by  a  surveyor, 
duly  appointed  by  the  ordinary  to  examine  the  same,  to 
be  unfit  for  the  residence  of  the  incumbent  of  the  bene- 
fice. Thereupon,  under  the  provisions  of  stat.  17  G.  3. 
c.  53.,  and  of  stat.  1  &  2  Vict  c,  23.,  the  appellants 
obtained  the  consent  of  the  ordinary  of  the  diocese  and 
the  patrons  of  the  church  and  living  to  borrow  and  take 
up  at  interest  (in  the  manner  provided  by  the  said  Acts) 
the  sum  of  1200/.,  to  be  laid  out  and  expended  in 
rebuilding  the  said  vicarage  house  and  other  necessary 
offices  upon  the  glebe,  belonging  to  the  said  church  and 
living.  This  sum  was  advanced  by  the  Governors  of 
Queen  Annes  Bounty,  in  accordance  with  the  said  Acts 
of  Parliament :  and,  by  an  indenture  made  3d  February 
1843,  between  the  appellant,  as  vicar  of  Lamberhurst, 
of  the  one  part,  and  the  Governors  of  Queen  Anne^s 
Bounty,  of  the  other  part,  in  the  form  given  by  the 
schedule  to  stat.  17  O.  3.  c.  53.,  the  appellant  granted, 
by  way  of  mortgage,  all  the  tithes  and  profits  of  his 
vicarage  to  the  said  governors  as  a  security.  By  that 
indenture  the  appellant  covenanted  to  pay  interest  at 
the  rate  of  3^  per  cent,  per  annum  on  the  said  sum  of 
1200/.,  or  so  much  as,  at* the  end  of  each  year,  should 
be  due,  and  to  repay  the  principal  by  instalments  of 
l-30th  part  thereof  in  each  year.     The  indenture  (as  in 
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the  form  contained  in  the  schedule  aforesaid)  contained        1858. 

a  proviso  for  avoidance  of  the  said  indenture  on  payment  hacknet" 

of  the  said  principal  sum  and  interest  by  the  appellant  laIIb^be- 

and  his  successors  in  manner  aforesaid.  n,.^"^'' 

Tube  Com- 

The  amount  payable  under  the  said  indenture  for  the  mutotion  Rent 

Charges. 

year  1857  will  be  65L  4s.,  being  25/.  4g.  for  interest  and 
40L  for  an  instalment  of  principal. 

The  appellant  resides  in  the  said  vicarage  house.  No 
regard  has  hitherto  been  had  to  these  payments  to  the 
Governors  of  Queen  Anne's  Bounty  in  estimating  the 
annual  rateable  value  either  of  the  said  vicarage  house 
or  rent  charge. 

^rhe  appellant  also  contends  that  a  further  reduction 
should  have  been  made  in  respect  of  his  services  and 
personal  labour,  as  officiating  minister  of  the  parish  of 
LamberhursL  The  parish  of  Lamherhurst  contained,  at 
the. last  Parliamentary  census,  a  population  of  1734  souls. 
And  it  is  agreed  that,  if  the  Court  shall  be  of  opinion 
that  any  reduction  should  be  made  in  respect  of  such 
services  and  labour,  the  amount  of  such  reduction  shall, 
for  the  purpose  of  this  case,  be  taken  at  150L,  being 
such  a  sum  as,  under  the  provisions  of  stat  1  &  2  Vict 
c,  106.,  the  bishop  is  authorized  to  appoint  by  way  of 
stipend  to  a  curate  for  any  benefice  and  parish  of  like 
value  and  population  with  the  said  vicarage  and  parish 
of  Lamberhurst  in  the  event  of  non-residence  of  the 
incumbent,  and  upon  other  events  specified  by  the  said 
Act. 

The  appellant  claims  to  make  these  reductions,  which 
have  not  been  allowed  by  the  respondents,  if  the  Court 
shall  think  they  ought  to  have  been  allowed,  either 
before  or  after  the  gross  estimated  rental  shall  have  been 
ascertained,  according  as  the  Court  shall  decide. 


Chargw. 
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1858.  The  questions  for  the  opinion  of  the  Court  are : 

Hacknit  1'  Whether  the  gross  estimated  rental  of  the  said 

Laims-      tithe  rent  chaiige  should  (according  to  the  contention 

T'T^'m      ^^  ^^®  respondents)  be  taken  at  the  said  sum  of  626i, 

moution  Rent  or  (according  to  that  of  the  appellant)  at  the  said  sum 

of  460/. 

2.  Whether,  in  ascertaining  the  rateable  value  of  the 
said  tithe  rent  charge  or  of  the  glebe  house,  the  respon- 
dents should  make  an  allowance  in  respect  of  Property 
tax,  T^nd  tax,  Payments  to  the  Governors  of  Queen 
Afme\  Bounty,  and  for  the  appellants  services  as 
oflBciating  minister  of  Lamberhurst,  or  for  any  of  the 
said  matters. 

(Judgment  to  be  entered  in  conformity  with  the 
decision  of  the  Court) 

The  case  of  Goodchild  against  The  Trustees  Sfc.  (ante, 
p.  2)  was  aigued  in  Michaelmas  Term,  1857  (a). 

Huffh  HiUj  for  the  respondents.  The  circumstance 
that,  under  staU  6  &  7  fF.  4.  c.  71.  s.  37.,  the  tithe 
commutation  rent  charge  was  increased  to  Ss.  for  the 
express  purpose  of  covering  the  rates,  charges  and  assess- 
ments, including  poor  rates,  which  have  never  since 
amounted  to  so  much  as  the  3^.,  ought  to  be  taken  into 
account  in  estimating  the  deductions  to  which  the  owner 
of  the  rent  charge  is  entitled.  The  general  principle 
upon  which  the  assessment  is  to  be  made  appears  from 
Regina  v.  Capel{b\  And  in  Lumleys  Law  of  Parochial 
Assessments^  p.  31  (c),  the  mode  of  applying  the  principle 

(a)  Nooentber  14th,  1857.      Before  Lord  Campbell  C.  J.,  Coteritfye  and 
WiphtmoH  Jfl. 
(6)  U  A.  fir  E'  382.  (c)  Sec  4lh  cd.,  p.  45. 
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to  tithes  18  explained     The  owner  is  to  be  rated  upon  18*58. 

an  estimate  of  the  net  annual  value.     This  is  to  be  as-  Hacmbt 

certained  by  discovering  what  the  tithe  rent  charge  jj^^j^b^ 

would  let  for;  that  is,  what  would  be  iriven  if  it  was  ^.^^^'^ 

'  ^  ^  Tithe  Com- 

let  to  a  tenant:  and  this,  of  course,  is  measured  by  mnution Rent 
the  value  of  the  occupation  to  him,  because  he  would 
not  give,  as  rent,  the  whole  value  of  the  rent  charge, 
but  only  so  much  as  would  be  equivalent  to  what 
went  into  his  own  pocket  A  tenant  would  deduct 
from  the  gross  profits  a  compensation  for  his  risk  and 
trouble ;  for  he  would  not  take  the  subject  of  occupation 
so  as  to  incur  risk  and  apply  labour  gratuitously.  Hence 
the  losses  by  non-payment,  ezpences  of  enforcing  pay- 
ment, and  ezpences  of  collection,  are  proper  deductions. 
So  are  those  entitled  **  other  rates."  The  Land  tax  and 
the  Property  tax  are  paid  by  the  landlord,  not  the  tenant : 
for  those,  therefore,  no  deduction  is  allowable.  The 
General  Rate,  Lighting  Rate  and  Sewers  Rate  must  be 
aUowed  for,  if  they  are  to  be  paid  at  all  by  the  owner 
of  the  rent  charge,  which  question  will  be  decided  in 
the  ease  of  Goodchild  and  Lamb  (a).  The  Poor  Law  Com- 
missioners have  certainly  expressed  an  opinion  that  the 
Ecclesiastical  dues  ought  to  be  deducted  ;  Lumley*s  Law 
qfParockud  Assessments^  p.  37  (4th  ed.,  p.  48);  and  the 
same  remarks  would  probably  apply  to  the  Tenths.  But 
for  the  curate's  salary  there  can  be  no  deduction ;  nor 
for  the  personal  labour  of  the  owner  of  the  rent  charge. 
That  was  decided  in  Rex  v.  Joddrell  {b).  The  salary  of 
the  curate,  as  far  as  the  case  shews,  is  paid  voluntarily ; 
it  is  merely  a  mode  in  which  the  owner  of  the  rent 
chaif;e  expends  his  profits.     [Lord  Campbell  C.  J.     May 

(a)  Post,  p.  34.  (6)  \  B,^  A(L  403. 
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1858.  not  that  be  necessary,  in  order  to  entitle  the  incumbent 

Hackmey  ^^  ^^^^  ^^®  profits  ?]     That  does  not  appear.     So,  again, 

Lakbkr-  ^^^'  personal  exertions  of  the  incumbent  himself  may 

HDR8T  ]jQ   more  or  less  without  reference  to  the  amount  of 

Tithe  Com. 

mutation  Rent  profits:  it  is  a  mere  question  of  moral  responsibility. 

Charges. 

Nor  can  these  outgoings  be  connected  especially  with 
this  particular  branch  of  profit :  they  would  be  referred 
also  to  the  other  profits  of  the  incumbency,  such  as  fees. 

Sir  F.  Kellyy  contrit.  The  best  mode  of  determining 
these  questions  is  to  conceive  the  rent  charge  let,  as  it 
might  be  under  a  sequestration,  and  to  consider  what 
rent  the  lessee  would  give :  that  is,  what  deductions  he 
would  make  from  the  gross  annual  income.  [Lord 
Campbell  C.  J.  Should  it  not  be  a  lessee  who  takes 
upon  himself  the  incumbent's  duties?]  Such  a  lessee 
would  clearly  lower  his  offer  of  rent  in  consideration  of 
the  lease  imposing  so  much  duty  upon  him.  [Lord 
Campbell  C.  J.  According  to  that  view,  if  what  re- 
mained after  the  outgoings  was  no  more  than  a  fair 
compensation  for  the  lessee's  trouble,  there  would  be  no 
rate,  or  only  a  nominal  one.]  Why  should  there  be, 
upon  such  a  supposition,  more  than  a  nominal  rate  ? 
llie  lessee  would,  in  effect,  get  nothing  by  the  occupa- 
tion. The  proviso,  in  sect.  1  of  stat  6  &  7  W.  A.  c,  96., 
seems,  so  far  as  the  present  question  is  concerned,  to 
leave  the  law  as  the  body  of  the  section  would  leave  it. 
[Coleridge  J.  The  proviso  was  perhaps  introduced  with 
reference  to  stat.  43  Eliz.  c.  2.  s.  L]  As  a  matter  of 
historical  fact,  it  was  inserted  to  protect  the  clergy.  The 
deductions  for  which  the  owner  of  the  rent  charge  here 
contends  will  bo  found  to  be  all  in  conformity  with  the 
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principles  laid  down  in  Regina  v.  The  Grand  Jvnction  18/S8. 
Railway  Company  (a).  There  the  Court,  in  its  judgment,  Haoknet 
said  {b)  :  "  There  is  a  fallacy  in  confounding  that  which  Lambbr- 
ihe  lease  gives  a  legal  title  to,  and  that  which  it  gives  the  Xi^e^om- 
lessee  the  means  of  doing  or  enjoying.  No  two  things  ""(J^'i|J"J^^°' 
can  be  more  distinguishable :  and  it  is  the  latter  which 
regulates  the  rent  a  tenant  will  give,  and  not  the  former/' 
Then  as  to  the  deductions  which  the  respondents  dis- 
pute. The  question  as  to  the  Land  tax  was  discussed 
in  Rex  v.  Joddrell  (c).  [Coleridge  J.  That  was  a  case 
before  stat  6  &  7  fT.  4.  c.  96. :  what  was  decided  was, 
that  the  owner  of  the  rent  charge  should  be  rated  equally 
with  the  other  parishioners ;  and  that,  therefore,  if  they 
paid  the  Land  tax  without  being  allowed  for  it  by  their 
landlords,  and  paid  the  rents  specified  also,  on  which 
they  were  rated,  he  ought  also  to  be  rated  on  so  much 
only  as  rem&ined  after  payment  of  the  Land  tax ;  but 
that,  if  the  landlords  allowed  the  Land  tax  out  of  the 
specified  rents,  then  the  owner  of  the  rent  charge  ought 
to  pay  on  his  rent  charge  without  any  deduction  for  Land 
tax.]  If  the  owner  of  the  rent  charge  be  not  allowed 
to  deduct  the  Land  tax,  he  will,  in  effect,  be  paying  upon 
a  larger  revenue  than  he  receives.  The  same  ai]gument 
applies  to  the  deduction  claimed  in  respect  to  Property 
tax.  The  deduction  for  tenant's  profits  must  be  allowed, 
as  it  always  has  been,  independently  of  the  mere  interest 
of  money,  because  no  one  would  take  a  lease  which 
simply  repaid  his  outlay;  and  that  would  be  the 
case  of  a  lease  where  the  rent  was  so  large  as  to 
leave  no  profit  to  the  tenant.  Then  as  to  the  payment 
of  the  curate.     [Lord  Campbell  C.J.     We  are  to  assume 

(a)  4  Q.  B.  18.  (6)  4  Q.  B.  40. 

(e)  \  B.^Ad.  403. 
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1858.        that  the  employment  of  the  curate  is  proper.]     That  is 
Hacknet      enough  for  the  appellant's  case.     It  is  true  that,  if  the 
Lamb^s-      incumbent  has  emoluments  independently  of  the  rent 
Tithe  Com.     ^^'^^'X®*  ^^®  deduction  cannot  be  made  in  respect  of  the 
mtttation  Rent  rent  charge  exclusively :  but,  the  curate  being  pwd  for 
as  a  necessary  condition  of  the  incumbency,  that  pay- 
ment, to  that  extent,  diminishes  the  value  of  the  incum- 
bency.    Under  the  77th,  78th  and  other  sections  of  stat* 
1  &  2  Viet  c.  106.  an  incumbent  is  frequently  compelled 
to  employ  and  pay  a  curate.     As  to  the  chapel,  a  tenant 
would  have  to  submit  to  this  outgoing.    Then  something 
should  be  allowed  for  the  work  and  labour  of  the  incum- 
bent.    If  he  did  not  perform  this  himself,  he  would  be 
obliged  to  pay  another  for  performing  it     Probably  the 
deduction  ought  not  to  exceed   the  smallest  sum  for 
which  he  could  procure  the  service. 

Huffh  mil,  in  reply.  Sect.  69  of  stat.  6  &  7  »:  4. 
c.  71.  enacts  ''  that  every  rent  charge  payable  as  afore- 
said instead  of  tithes  shall  be  subject  to  all  Parliamentary, 
parochial,  and  county  and  other  rates,  charges,  and  assess- 
ments in  like  manner  as  the  tithes  commuted  for  such 
rent  charge  have  heretofore  been  subject"  Then  the 
proper  deductions  are  only  those  mentioned  in  the 
Parochial  Assessment  Act,  6  &  7  fV.4.c,  96.  s.  1.,  the 
object  of  which  enactment  was  to  put  an  end  to  such 
questions  as  the  present  The  Land  tax  is  not  among 
such  deductions.  The  tenant's  profits  are  to  be  allowed ; 
but  they  have  been  sufficiently  allowed  for  under  the 
head  of  expences  of  collection,  which  corresponds  to  the 
trouble  for  which  a  tenant  expects  to  be  remunerated. 
The  salary  of  the  curate,  so  far  as  appears  here,  is  not 
an  outgoing  necessary  to  enable  the  incumbent  to  receive 
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the  rent  charge :  it  arises  merely  from  the  incumbent's  1353^ 

perBonal  infirmity.     The  facts  respecting  the  chapel  are  hacknet" 

imperfectly  stated  :  if  the  payment  be  gratuitous  on  the  t^^ 

part  of  the  incumbent,  it  is  expenditure  by  him,  not  a  _  hurst 

J    _       .                                f                 r^                   J          f  Tithe  Com. 

deduction  from  his  income.     The  proviso  in  stat  6  &  7  mutation  Rent 


fF*  4.  c.  96.  has  been  adverted  to :  the  Bench,  in  Regina 
V.  Capel{a),  seems  to  have  treated  it  as  scarcely  intel- 
ligible. 

Cur.  adv.  vult 

The  case  «of  Lamb  agaimt  The  Trustees  ^c.  (antd, 
p.  11)  was  aigued  on  the  same  day  (6). 

Hugh  HiB,  for  the  respondents.  Most  of  the  questions 
raised  in  this  case  are  identical,  except  as  to  amounts, 
with  those  in  the  preceding.  The  First  Fruits  cannot 
now  be  clumed  as  a  deduction ;  otherwise  the  parish- 
ioners of  1856  will  have  to  bear  a  loss  in  respect  of 
what  should  have  been  taken  into  account  in  1846. 
And,  as  to  the  minister's  salary,  there  is  here,  as  in  the 
preceding  case,  an  absence  of  facts  shewing  that  this 
was  a  necessary  payment. 

F.  3L  WhiUj  contra.  The  deduction  in  respect  of 
the  First  Fruits  might  certainly  have  been  made  in  the 
year  in  which  they  became  due.  No  difference  can 
arise,  in  the  computation  of  the  proper  deductions,  from 
the  circumstance  that  the  commutation  has  been  placed 
at  Zs.  higher  than  the  original  composition  on  the  ground 
that  the  original  composition  was  paid  free  from  rates ; 

(•)  12  .^.  ^  £.  382.  411. 

(b'^November  14th,  1857.  Before  Lord  Campbett  C.  J.,  Coleridge  and 
WigKtmam  Jl. 


Cluurges. 
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1858.  the  rates  will  now  have  to  be  paid  by  the  owner  of  the 
"hacknbt  commutation  rent  charge.  [Lord  Campbell  C,  J.  We 
Lambbb-  ®grec  that  this  circumstance  makes  no  difference.]  The 
Tii^e^m  P^'^ochial  Assessment  Act  introduced  no  new  principle, 
mutation  Rent  but  only  aflSrmed  the  law  as  it  had  been  previously 
settled ;  Regiiui  v.  Lumsdaine  (a) ;  and  this  law  was  held 
to  apply  to  tithes,  in  Regina  v.  Capel{b).  The  value 
of  the  occupation  being  lessened  in  consequence  of  the 
occupier  having  to  pay  Land  tax.  Property  tax,  the 
General  Rate,  the  Lighting  Rate,  and  the  Sewers  Rate,  in 
respect  of  such  occupation,  deductions  ought  to  be  made 
for  all  these,  as  was  decided,  in  the  case  of  a  sewers 
rate,  in  Bex  v.  Adames  (c).  It  is  a  fallacy  to  suppose 
that  the  tenant's  profits  are  covered  by  allowing  for  the 
ezpence  of  collection :  no  one  would  take  a  lease  unless, 
after  paying  the  ezpence  of  collection,  he  was  a  gainer. 
Bex  V.  Joddrell  (d)  appears  to  be  an  authority  against 
allowing  for  the  personal  services  of  the  incumbent. 
But  the  decision  is  there  put  on  an  unsatisfactory 
ground.  It  is  said  that  the  services  are  personal  only : 
but  the  poor  rate  itself  is  a  personal  rate,  in  respect  of 
the  land.  [Lord  Campbell  C.  J.  In  respect  of  the  rent 
charge  more  than  of  the  glebe?]  No;  in  respect  of 
the  two.  Unless  the  duty  be  efficiently  performed,  the 
bishop  may  compel  the  incumbent  to  pay  a  curate.  A 
sequestrator  would  also  have  to  do  so;  Hubbard  v. 
Beekfard  («),  WMnfield  v.  Wathim  {g). 

Cur.  adv.  vuU. 


(a)  10  A,  ^  E.  157.  (6)  12  A.  ^  E.  382. 

(e)  i  B.^  Ad.  61.  {d)\B.^  Ad,  403. 

(e;  1  Hag.  dm.  R,  307. 
ig)  2  FhiL  Rep.  Co.  E.  a  U  \ 


XXL  VICTORIA.  33 

The  case  of  Hawkins  agamst  The  Churchtoardens  ifc.  of       1358. 

Lamberhurst  (ante,  p.  22)  was  argued  the  same  day  («).       Haoknbt" 

and 
Lambbr- 

Mankhfy  for  the  respondents.  The  points  common  rpj^^^^^ 
to  this  and  the  preceding  cases  need  not  be  reargued,  mamion  Reot 
As  to  the  mortgage  to  the  Governors  of  Queen  Anne^^ 
Bounty,  it  is  difficult  to  see  how  this  is  to  be  connected 
with  the  rent  charge.  The  appellant  is  assessed  to  the 
poor  rate  personally  in  respect  of  his  rent  chavge:  but 
how  can  he  say  that  the  interest  on  a  mortgage  created 
simply  in  respect  of  the  vicarage  house  is  an  outgoing 
(irom  the  profits  of  the  rent  charge?  But,  even  as 
respects  the  vicarage  house  and  glebe,  the  interest  on 
the  mortgage  is  no  more  a  subject  of  deduction  than 
the  interest  on  a  mortgage  made  by  an  ordinary  lessee 
of  land. 

BmnUf  contra.  The  Land  tax  is  a  parochial  tax ;  Rex 
V.  EaMi  Teignmauth  {by  As  to  the  Property  tax,  the 
tenant  may  deduct  from  his  rent  the  Property  tax  which 
is  due  from  the  landlord :  but,  if  he  omit  to  do  so,  he 
cannot  recover  it  from  the  landlord.  He  pays  it,  in  the 
first  instance,  as  occupier.  Then  as  to  the  mortgage  to 
the  Governors  of  Queen  Anne^s  Bounty.  The  injustice 
of  not  allowing  the  deduction  appears  from  this :  that 
the  occupier  will  not  only  be  rated  on  profits  which  he 
cannot  take,  but  will  also  be  rated  more  highly  in  pro- 
portion as  the  house  is  improved  by  the  outlay  of  the 
money  borrowed.     [Lord  Campbell  C.  J.     Are  the  pa- 

(•)  NmemUr  14tb,  1857.     Before  Lord  CampbeU  C.  J.,  CoUriifye  and 

(b)  \B.^  Ad.  244. 
B.  B.    &    B.  D 
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1858.  rishioneiB  to  be  more  highly  rated  becaase  the  incumbent 

Hacknkt  spends  a  part  of  his  income  in  building  a  house?]     If 

Ij^jgj^^  the  house  were  allowed  to  fall  down  they  would  suffer 

HUABT  JQ  i\^Q  siiiQe  ^ny^     }}y(  i\^^  deduction  is  allowable  on 

Tithe  Com-  -^ 

mutation  Rent  ibis  plain  principle.  The  incumbent,  by  the  act  of  the 
Legislature,  is  compelled  to  give  up  this  part  of  his 
income,  incidentally  to  his  possession  of  the  preferment : 
a  lessee  would  get  only  the  residue  of  the  income  and 
would  require  an  abatement  of  the  rent  accordingly. 
How  can  the  case  differ  from  that  of  repairs?  The 
allowance  for  the  sewers  rate,  Bex  v.  Adames  (a),  rests 
on  a  similar  principle;  and  so  does  the  allowance  for 
ecclesiastical  dues;  Rex  v.  Joddrett  {b).  As  to  the  per- 
formance of  the  duty,  it  is  an  expenditure  of  money's 
worth,  incidental  to  the  occupation,  as  much  as  the  pay- 
ment of  a  substitute  would  be.  [^Coleridge  J.  If  an 
observer  were  to  be  rated  for  the  observatory  in  which 
he  dwells,  could  he  make  a  deduction  in  respect  of  the 
labour  of  observing  ?]  In  Regina  v.  Southampton  Dock 
Company  (c)  a  deduction  was  allowed  for  the  personal 
services  of  the  directors.  [Lord  Campbell  C.  J.  Those 
services  were  bestowed  upon  the  subject  matter  in 
respect  of  which  the  rate  was  imposed.] 

Manisty  was  heard  in  reply. 

Cur.  adv.  vult 

The  case  of  Goodchild  and  Lamb  against  The  Trustees 
Ijfc.  (ante,  p.  15)  was  argued  on  the  same  day  {d). 

(a)  4  B.9r  Ad,  61.  (&)  I  B,^  Ad.  403. 

(c)  \i  Q,B.  587. 

(d)  November  Htb,  1857.     Before  Lord  CampbeU  C.  J.,  Coleridge  and 
Wightman  Js. 
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Hugh  Hillf  for  the  respondents.     The  objection  as  to  1953, 

the  jurisdiction  is  abandoned.     The  question  as  to  these  hacknet 

rates  arises  under  The  Metropolitan  Management  Act,  lamber- 

18  &  19  Viet.  c.  120.  s.  161.    That  enacts  that  the  three  ^.?^^8» 

Tube  Com- 

rates  ^  shall  be  levied  on  the  persons  and  in  respect  of  mutation  Rent 

Cbtrges. 

toe  property  by  law  rateable  to  the  relief  of  the  poor  in 
the  respective  parishes,  and  shall  be  assessed  upon  the 
net  annual  value  of  such  property  ascertained  by  the 
rate  for  the  time  being  for  the  relief  of  the  poor."  But 
it  is  said  that,  as  to  the  Sewers  Rate,  this  enactment  is 
controuled  by  sect  164,  which  provides :  '*  that  where 
any  property  was  at  the  time  of  the  issuing  of  the  first 
commission  under  the  said  Act  of  the  eleventh  and 
twelfth  years  of  Her  Majesty,  chapter  one  hundred  and 
twelve,  entitled  to  exemption  from  or  to  any  reduction 
or  allowance  in  respect  of  the  sewers  rate,  such  exemp- 
tion, reduction,  or  allowance  shall  be  observed  and 
allowed  in  levying  any  sewers  rate  under  this  Act."  It 
is  contended  that  this  exemption  applies  here,  because 
the  rent  charges  were  not  in  fact  previously  rated  to  the 
Sewers  Rate.  But  the  exemption  points,  not  to  a  mere 
omission  to  rate  in  fact,  but  to  a  legal  exemption  :  and 
none  such  is  shewn.  Besides,  the  rent  charge  has  been 
increased,  on  the  ground  that  the  tithes  were  compounded 
for  free  from  the  rates,  under  sect.  37  of  stat  6  &  7  fF.  4. 
e.  71.  [Lord  Campbell  C.  J.  I  cannot  see  how  the 
rent  charge  is  benefited  by  the  sewerage:  the  tithes 
themselves  may  have  been  so.]  It  is  true  that  in  Me- 
tnpolUan  Board  of  Works  v.  Vauxhall  Bridge  Com-- 
pang  (a)  an  extrajudicial  opinion  was  expressed  by  this 
Court  that  the  sewers  rate  should  be  made,  taking  into 

(«)  1  E,^B,  964. 
D   2 
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1858.       account  the  benefit.  As  to  the  Lighting  Rate,  it  is  sought 
Hackmst     to  infer  an  exemption  from  the  language  of  sect.  165, 
Laiideb-     ^hich  is  supposed  to  assume  that  the  Lighting  Rate  ^will 
Tithe  Com-    ^  ^"'j  ^°  **  ^^®  owners  and  occupiers  of  houses,  build- 
mut^ion  Rent  ijjgg^  ^j^^  property.  Other  than  land,"  which,  it  is  said, 
excludes  incorporeal  hereditaments.     But  the  incorpo- 
real hereditaments  come  within  the  description  of  pro- 
perty other  than  land.     No  exemption  can  be  shewn  in 
respect  of  the  General  Rate. 

F.  M.  WhUe^  contrli.  As  to  the  Sewers  Rate,  sect  164 
clearly  relates  to  exemptions  in  fact ;  for  it  refers  to  the 
rates  leviable  by  the  commissioners  under  stat  II  &  12 
Vict  c.  112.;  and  sect  76  of  that  Act  provides  *^that 
where  in  any  separate  sewerage  district  any  property  is 
by  law  or  by  the  practice  of  the  existing  commissions  or 
commissioners  of  sewers  entitled  to  exemption,  wholly  or 
partially,  from,  or  to  any  reduction  or  allowance  in  respect 
of  the  Sewers  Rate,  the  commissioners  shall  in  making  the 
District  Sewers  Rate  observe  and  allow  such  exemption, 
reduction,  or  allowance."    But,  further,  the  rent  charge 
was  legally  exempt,  as  deriving  no  benefit ;  Metropolitan 
Board  of  fVorhs  v.  Vauxhdll  Bridge  Company  {a).  There 
is  authority  that  the  tithe  itself  was  not  rateable ;  CalUSi 
Reading  upon  the  Statute  of  Sewers,  132,  comes  to  the 
conclusion  that  the  parson  was  not  to  be  assessed  for 
his  tithes:  and  this  is  adopted   in  Com,  Dig.  Sewers 
(E  5.).     In  WoolrycKs  Treatise  on  the  Law  of  Sewers, 
ch.  II.  p.  88  (2d  ed.),  the  law  is  similarly  laid  down  {b). 
Lord  Coke,  in  2  Inst.  640,  appears  to  recognise  the  doc- 
trine that  tithes  in  spiritual  hands  are  not  to  be  contri- 

{a)  1  B.^  B.  964. 

(6)  Tbe  word  *'  not**  appears  to  be  accidentally  omitted  in  p.  88,  line  7 . 
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butory  to  temporal  charges.     Such  a  principle  may  have        1858. 

been  latterly  broken  in  upon:  but  it  is  important  as  ~hackmet~ 

shewing   how   the   law  stood   at   the  time  of  the  old      l^h^be]!. 

Sutates  of  Sewers,  6  H.  6.  c.  6.  and  23  H.  8.  c.  5.     As     ,pi5,^*^^„. 

to  the  Lighting  Rate,  sect.  10  of  stat  4  0. 3.  c.  xliii.  con-   mutation  Rent 

fined  the  rate  to  buildings  (a).   In  Howell  ▼•  London  Dock 

Company  (6)  the  Court  said  that  the  general  purview  of 

Stat.  18  &  19  VicL  c.  120.  '*is  directed  more  to  a  change 

in  the  power  of  administration  than  to  a  change  in  the 

liability  of  property  to  be  rated:  and  the  presumption  is 

strong  against  any  great  change  of  liability  having  been 

intended."     Besides,  sect.  165  of  stat  18  &  19  Vict 

e,  120.  provides  that,  where  a  parish  is  rated  for  lighting 

under  any  other  Act  which  wholly  exempts  any  land, 

such  land  shall  be  wholly  exempted  still.    These  argu« 

menta  certainly  apply  with  less  strength  to  the  General 

Rate :  still,  as  that  is  laid  for  sanatory  purposes,  which 

are  wholly  inapplicable  to  a  rent  charge,  the  general 

principle  of  benefit  applies. 

Hugh  MU  was  heard  in  reply. 

Cur.  adv.  milt 

CoLEBiDGB  J.  now  delivered  the  judgment  of  the 
Court. 

GooDCHiLD,  appellant,  agaimt  The  Trustees  &c., 
respondents. 

This  is  a  case  stated  for  the  opinion  of  the  Court 
under  stat  12  &  13  Vict  c.  45.     The  appellant  is  the 

(a)  Ante,  p.  20.  (6)  ^  B.  ^  B.  213.  230. 
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1858.        rector  of  the  new  parish  of  St  John^  Hackney^  and,  as 
Hackhet     such,   entitled   to   a  certain    tithe    commutation    rent 
Lamber-     chai^ :  the  parish  is,  for  the  purposes  of  the  relief  of 
T"  h^^'        the  poor,  still  within  the  boundaries,  and  a  portion  of 
mutation  Rent  the  old  parish  of  St.  John^  Hackney:  and  the  respondents 
are,  by  the  local  Act,  the  proper  authority  to  make  the 
poor  rate,  which  they  have  done,  including  within   it 
the  appellant  in  respect  of  his  glebe  house,  glebe  and 
tithe  commutation  rent  charge.     No  objection  is  made 
to  the  rate  in  respect  of  the  two  former :  but  the  appel- 
lant claims  to  have  deductions  made  from  the  rate  in 
respect  of  the  latter,  on  several  specified  grounds,  which 
it  will  be  necessary  to  consider  in  detail :  and,  although 
some  of  these  were  conceded  in  the  argument,  and  on 
some   of  them   the   Court  has   already   intimated   its 
opinion,  yet  the  decision  of  the  case  will  probably  be 
so  general  in  its  application  that  it  will  be  better  to  state 
the  general  principles  on  which  incumbents  are  to  be 
rated  in  respect  of  their  tithe  rent  charge,  and  to  express 
our  opinion  on  each  item  of  deduction  claimed. 

It  would  seem  hardly  necessary  to  say  that  in  our 
consideration  of  these  points  we  must  be  regulated  by 
the  decided  cases:  that  it  is  not  an  open  question 
whether  the  tithe  rent  charge  in  the  hands  of  a  spiritual 
incumbent  makes  him  rateable  at  all  in  respect  thereof 
under  the  statute  of  Elizabeth,  nor  whether  the  mode 
and  measure  of  rating  shall  be  regulated  by  The  Paro- 
chial Assessment  Act  of  6  &  7  ^.  4.  c.  96.  We  are 
aware  of  ingenious  theories  on  the  first  of  these  points ; 
which,  however,  have  been  at  all  events  started  too  late 
to  influence  our  decision:  and  we  are  aware  also  of 
practical  difficulties  in  the  application  of  stat  6  &7  JV.4. 
c.  96.;  which  we  must  deal  with  as  well  as  we  can,  as  we 
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have  been  compelled  to  do  in  respect  of  railways  and        1858. 

other  subject  matters  not  perhaps  directly  contemplated  ""hacknky" 

by  the  Legislature  when  the  Act  was  framed.     Of  the      lamber- 

two  leading  cases  on  the  subject,  Rex  v.  JoddreU{a)  and     ^iSe  Com- 

Regma  v.  Capel{b\  the  former  preceded  the  Parochial   mutation  Rent 

Assessment  Act,  the  latter  came  after  it.     In  the  former 

case,  when  no  statute  had  prescribed  the  form  of  the 

poor    rate,    the   Court   decided,    in    accordance   with 

numberless  authorities,  that  the  governing  principle  was 

equality  in   proportion  of  the  rate   in   respect  of  all 

species  of  rateable  property  in  the  parish.     There  the 

tidies  had  been  extinguished;  and  the  rector  received 

a  com  rent  in  lieu  thereof,  which  was  payable  by  the 

occupiers  and  tenants  of  the  land;    the  tenants  were 

Fated  on  the  rack  rent:  but  the  rack  rent  is  necessarily 

only  a  part  of  the  total  annual  profit ;  and  all  beyond 

that  part  escaped  the  rate :  but  the  rector  was  rated  on 

the  gross  amount  of  his  corn  rent,  deducting  only  the 

poor  rate  itself:  and  the  Sessions  were  directed  by  the 

Court  to  ascertain  what  proportion  the  rack  rent  bore 

to  the  whole  annual  profit,  and  to  rate  the  rector  in  a 

sum  which  bore  the  same  proportion  to  his  gross  corn 

rent     The  same  principle  was  applied  to  the  land  tax. 

And  thus  fisur  the  case  might  seem  to  be  of  less  general 

application  now ;  for  it  did  not  decide  how  far,  a  priori  and 

independently  of  local  circumstances,  this  or  that  item 

formed  part  of  the  rateable  valuej  but  only  equalised 

the  incidence  of  that  particular  rate  on  the  tenants  and 

the  rector.  But  the  Court,  in  its  judgment,  went  beyond 

this,  and  decided  that  ecclesiastical  dues  ought  to  be 

deducted,  "  because  they  are  payable  by  the"  rector  "  in 

(a)  \  B.ifAd.  403.  (6)  12  A.  ^  B.  382. 
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1858.        respect  of  his  rectory,  and  the  profits  of  the  rectory 

Hacxmet     constitute  the  only  fond  out  of  which  they  can  be  paid  ;'* 

Lammk-     ®°^  ^^^^  "  ^^^  expences  of  providing  for  the  duties  of 

tT^^c'        '^^  incumbency  ought  not  to  be  deducted,  because  those 

mutation  Rent  duties  are  personal,  and  ought  to  be  performed  personally 

by  the  incumbent." 

In  Regina  v.  Capel  (a)  there  had  been  no  commuta- 
tion ;  but  the  appellant,  who  was  the  vicar  of  the  parish 
receiving  composition  for  his  small  tithes,  was  rated  on 
such  a  proportion  of  the  gross  annual  amount  as  was 
found  to  be  equal  to  the  rent  or  yearly  sum  at  which 
his  **  small  tithes  might  reasonably  be  expected  to  let 
for  from  year  to  year,  free  of  all  usual  tenants'  rates  and 
taxes,  and  deducting  from  such  rent  a  yearly  sum,  the 
amount  of  the  ecclesiastical  dues."  This  was  obviously 
a  rate  made  under  the  Parochial  Assessment  Act,  and 
at  all  events  in  formal  compliance  with  it.  And  the 
Court  decides  that  this  Act  must  be  applied  to  the 
rating  of  tithes,  either  received  in  kind,  or  by  compo- 
sition; that  the  form  of  the  rate  in  question  was  correct; 
and  the  assessment  itself  on  the  finding  in  ike  case  free 
from  objection.  To  this  extent  the  judgment  is  certainly 
correct :  and,  if  the  matter  were  before  us  now  for  the 
first  time,  we  should  be  compelled  to  come  to  the  same 
conclusions.  But  it  is  clear  that  the  language  of  the 
judgment  is  in  some  respects  not  easily  reconcileable 
with  that  in  Bex  v.  JoddreU(b),  and  openly  at  variance 
with  some  of  the  observations  made  in  the  course  of  it: 
and  it  may  well  be  doubted  whether  it  did  full  justice 
to  the  appellant  under  the  particular  circumstances,  or 
established  that  substantial  equality  between  the  tithe 

(a)  12  A.  ^  E.  382.  (6)  \  B ^  Ad.  403. 
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owner  and  occupier  of  4and  which  yet  it  admits  to  be  the        1868. 
true  object  of  every  rule  on  the  subject.  Hackjikt~ 

This,  however,  is  not  a  material  inquiry  now;  for  laJ^/bji, 
the  judgment  expressly  leaves  every  case  to  be  decided  m-^^'J?' 
according  to  its  circumstances ;  so  that  the  particular  muution  Rent 
application  of  what  it  determines  to  be  the  true  rule 
shall  not  work  injustice  to  the  tithe  owner.  ^'  If  any 
case,"  it  is  said,  '^  shall  arise  in  which  the  facts  shew 
that  the  rule,  though  formally  applied  according  to  the 
statute,  will  work  injustice  to  the  tithe  owner,  there  will 
be  no  more  diflSculty  in  relieving  him  than  in  relieving 
one  landowner  as  against  another."  The  practical  con- 
clusion then  to  be  drawn  from  this,  which  has  now  for 
many  years  been  the  governing  case,  seems  to  be  this : 
that,  in  rating  the  tithe  owner,  the  Parochial  Assessment 
Act  must  be  complied  with ;  but,  as  the  language  of  the 
Act  is  literally  applicable,  if  all  its  particulars  be  looked 
to,  only  to  corporeal  hereditaments,  it  is  necessary  in 
the  assessment  of  the  tithe  owner  to  proceed  by  analogy, 
which  analogy  must  be  as  large  and  liberal  as  is  necessary 
to  effectuate  substantial  equality  in  the  assessment,  and 
at  the  same  time  compatible  with  the  maintenance  of 
the  principle. 

It  is  obvious  that,  of  the  allowances  and  deductions 
specified  in  the  1st  section  of  the  Act,  some  such  as 
"tithe  commutation  rent  charge,"  "repairs,"  "insu- 
rance," are  wholly  inapplicable  to  the  case  of  a  rate  on 
the  tithe  owner  as  such.  It  is  certain,  also,  that  the 
tithe  owner,  as  such,  is  commonly  subject  to  other 
charges  and  outgoings,  which  have  no  existence  with 
regard  to  land,  and  yet  fall  within  the  same  principle  as 
those  specified  in  the  Act,  when  the  object  is  to  get  at 
that  net  value  which  must  be  the  subject  of  the  rate. 
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1858.  ^^  therefore,  the  statute  applies  to  a  rate  on  the  tithe 

Hacknet  "  ^w°cr>  ^^^  if  equality  among  all  the  contributors  to  the 

and  Yate  must  be  pursued,  both  which  propositions  are  in- 

HV&8T  contestable,  it  is  only  by  considering  the  deductions  and 

Tithe  Com- 

muution  Rent  allowances  specified  in  the  Act  as  instances  applicable 
to  one  great  class  of  property,  and  not  as  a  complete 
enumeration  of  all,  and  by  applying  these  analogically 
to  other  classes,  that  the  statute  can  have  its  proper  effect 
given  to  it 

What  then,  in  the  case  of  a  tithe  commutation  rent 
charge,  are  the  rates  and  taxes  from  which  the  rent  on 
a  supposed  demise  of  it  is  to  be  free,  and  what  expences 
are  to  be  deducted  from  it  in  order  to  bring  out  the 
rateable  amount?  This  is  the  question  which  we  now 
have  to  decide:  and  it  may  perhaps  be  a  convenient 
form  of  answering  the  question  to  take  the  items  claimed 
by  the  appellants  in  the  order  in  which  they  were  put 
forward  by  their  counsel,  and  express  our  opinion  on 
them  seriatim.  Many  of  these  were  conceded  by  the 
respondents*  counsel;  and  others  will  create  no  diflS- 
culty. 

Thus,  the  expences  of  collecting  the  rent  charge, 
including  therein  law  expences  to  enforce  payment,  and 
losses  by  ultimate  non-payment,  are  clearly  such  as  a 
tenant  must  take  into  account,  and  as  would  reduce  the 
amount  of  rent  which  he  would  be  prepared  to  give : 
they  are  such,  also,  as  the  tithe  owner  himself,  occu- 
pying as  it  were  his  own  rent  charge,  must  almost 
necessarily  incur. 

The  poor  rate  itself  is  clearly  a  tenant's  rate ;  nor  was 
it  disputed  that,  under  ordinary  circumstances,  it  was  to 
be  allowed.  But  the  case  finds  that  the  tithe  composi- 
tion in  this  parish  had  been  calculated  before  the  com- 
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mutation  was  made,  on  the  principle  of  its  being  paid        1858. 

free  from  (among  other  rates)  the  poor  rale,  and  that      hackhbt 

the  assistant  commissioner  had  had  resard  to  that  cir-      _  *"^ 

^  Lamber- 

coffistance  in  fizinir  the  amount  of  the  rent  charge.        hubst 

.    ^ .  ^       Tithe  Corn- 

making  an  addition  in  respect  of  this  to  such  amount   muution  Reot 

This,  however,  was  not  done  in  virtue  of  any  compact 
between  the  tithe  owner  and  parishioners,  which  might 
make  it  inequitable  in  him  to  demand  now  an  allowance 
of  the  rate  from  the  amount  of  his  assessment,  but  under 
'the  provisions  of  sect.  37  of  The  Tithe  Commutation 
Act,  6  &  7  Vict  c.  71.  These  provisions  are  general 
and  imperative:  the  value  of  the  tithes  is  to  be  esti- 
mated, without  making  any  deduction  on  account  of 
any  Parliamentary,  parochial,  county  and  other  rates, 
charges  and  assessments  to  which  the  said  tithes  are 
liable :  and,  whenever  the  tithes  have  been  demised  or 
compounded  for  on  the  principle  of  the  rent  or  compo- 
sition being  paid  free  from  these,  regard  shall  be  had  to 
the  circumstance,  and  such  an  addition  be  made  on 
account  thereof  as  shall  be  an  equivalent.  This  provi- 
sion appears  to  us  not  to  affect  the  present  question : 
the  object  of  it  was  that  the  full  gross  value  of  the  tithes 
should  be  ascertained  antecedent  to  the  charges.  Parlia- 
mentary or  otherwise,  to  which  they  might  be  liable, 
which  might  vary  from  time  to  time;  some  of  which 
might  be  landlords*  taxes,  some  tenants';  and,  this  being 
ascertained,  to  fix  an  exact  equivalent  for  it.  The  usages 
in  particular  parishes  might  in  some  make  it  necessary 
to  make  an  addition  to  the  actual  payments  in  order  to 
arrive  at  this:  but,  when  arrived  at,  either  with  or 
without  the  addition,  the  clause  leaves  the  liability  to 
the  several  taxes  and  rates,  and  the  consequent  allow- 
ances to  be  made  on  assessments,  to  be  determined  by 
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1858.  the  genera]  law.     We  think,  therefore,  that  the  amount 

Uacknet  ^^  the  poor  rate  ought  to  be  deducted  in  this  as  it  would 

Lamber.  ^  generally. 

H0&8T  ^  claim  is  next  made  in  respect  of  three  several  rates. 

Tithe  Com-  ^ 

muutioQ  Rent  called  the  General  Rate,  Lighting  Rate,  and  Sewers  Rate. 

Charges. 

The  appellant  has  appealed  against  these  rates  on  the 
ground  of  non-liability.  This  appeal  is  before  us  in  a 
separate  case :  and  it  is  agreed,  in  this  case,  that,  if  we 
should  think  the  appellant  liable,  then  they  shall  be 
considered  part  of  the  usual  rates  and  taxes  payable  by 
the  appellant  in  respect  of  the  tithe  rent  charge,  and  be 
deducted  from  the  rate. 

It  is  necessary,  therefore,  to  consider  this  question: 
and,  first,  we  are  of  opinion  that  the  appellant  is  liable 
to  the  General  Rate.  This  is  a  rate  imposed  under  stat. 
18  &  19  VicL  c.  120.  s.  161.;  it  is  imposed  to  meet  the 
expences  of  carrying  that  Act  into  execution,  other  than 
those  covered  by  the  Sewers  Rate  and  Lighting  Rate ; 
it  is  to  be  levied  on  the  persons  and  in  respect  of  the 
property  by  law  rateable  to  the  relief  of  the  poor.  Priui& 
facie,  the  appellant  and  the  tithe  rent  charge  fall  under 
this  description ;  /tnd  no  ground  of  exemption  is  stated 
in  the  case.  . 

Secondly,  the  question  in  regard  to  the  Lighting  Rate 
is  of  more  complexity.  It  is  imposed,  by  the  same  16 1st 
section,  on  the  same  persons  and  in  respect  of  the  same 
property.  There  is,  therefore,  the  same  prima  facie 
liability.  Before  the  passing  of  this  Act,  the  Lighting 
rate  was  imposed,  under  the  local  Act,  4  G.  3.  c.  43., 
upon  **  hosues,  shops,  warehouses,  coach-houses,  stables 
and  other  buildings:"  of  course  the  tithe  owner  was  not 
rateable  as  such ;  and  that  he  was  not  rated  then  can 
have  no  effect  on  his  rateability  now.     By  sect.  165  of 
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Stat  18  &  19  VicL  c.  120.,  any  land  which  under  any        i858. 
previous  Act  was  exempt  from  the  Lighting  rate  shall  ~  Hacknby 
continue  exempt :  but,  even  if  tithes  could  be  considered      lambeb- 
88  then  exempt  merely  because  they  did  not  fall  within    rpj^^^^^, 
the  enpcting  words  of  stat  4  O.  3.,  still  they  are  not  ""^^^j^°^*°* 
land;  and  to  this  word  no  larger  meaning  than  its  own 
is  given  by  the  interpretation  clause,  sect  250,  of  stat. 
18  &  19  VicL  c,  120.     And   there   are  reasons   to  be 
found  in  the  context  for  confining  its  meaning  to  what 
it  ordinarily  imports.     Seeing  that  incorporeal  heredita* 
ments  were  not  before  rated,  and  that  even  under  this 
Act,  by  sect  165,  the  proportion  of  the  rate  is  varied 
as  between  the  occupiers  of  houses  and  buildings  and 
the  occupiers  of  mere  land,  which  seems  to  point  to 
the  actual  benefit  received  as  being  the  foundation  and 
measure  of  the  rate,  seeing  too  that  both  as  to  this  rate, 
by  sect  165,  and  the  Sewers  Rate,  by  sect  164,  all 
former    statutable   exemptions  are  preserved,   it  may 
perhaps  be  thought  that  the  Legblature  did  not  intend 
to  impose  this  rate  on  the  owners  of  incorporeal  here- 
ditaments.    But  we  do  not  know  how  to  get  over  the 
clear  words  of  sect  161,  which  make  liability  to  the 
poor  rate  the  criterion.     We  think,  therefore,  that  the 
appellants  are  liable  to  this  rate. 

Thirdly,  the  Sewers  Rate  remains :  and  to  this,  im- 
posed, by  the  same  sect.  161,  on  the  same  persons  and 
in  respect  of  the  same  property,  there  is  the  same  prim& 
facie  liability.  But  we  think  this  is  distinctly  answered 
by  sect.  164,  the  language  of  which  is  much  stronger 
than  that  of  sect  165.  By  this  it  is  provided  that, 
where  any  property  was  at  the  time  of  issuing  the  first 
commission  under  stat  11  &  12  VicL  c.  112.  entitled  to 
exemption  from  the  Sewers  Rate,  such  exemption  shall 
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1858.        be  observed  in  layinfi^  any  Sewers  Rate  under  this  Act. 
Hackhet      ^^  Sewers  Rate  had  ever  been  imposed  on  the  tithes 
Lambbb-      before  commutation.    On  an  appeal  to  the  Metropolitan 
Ti^e'oom-     ^^^^^  Commissioners  against  a  sewers  rate  on  the  rent 
""c£r  ^^^   charge,  the  appellant  was  relieved ;  and  both  the  prac- 
tice before  and  the  decision  under  this  Act  were  fully 
warranted  from  a  consideration  of  the  nature  of  the 
property  and  the  principle  which  regulates  the  imposi- 
tion of  the  Sewers  Rate,  namely,  that  of  actual  benefit 
received  by  the  property  rated.  * 

We  understand  it  to  have  been  conceded  that,  if  we 
should  hold  the  appellants  liable  to  all  or  any  of  these 
three  rates,  they  were  to  be  allowed  as  tenant's  rates. 
We  have,  however,  thought  it  right  to  consider  generally 
the  propriety  of  this  concession,  with  a  view  to  other 
cases  in  which  the  question  might  arise.  We  think  that 
the  Lighting  and  General  Rates,  being  in  all  respects 
put  on  the  same  footing  as  the  poor  rate,'  must  be  con- 
sidered as  tenant's  rates  incident  to  the  occupation; 
that  the  appellant's  liability  is  referable  to  a  quasi  occu- 
pation of  the  rent  charge ;  and  therefore  that  they  fall 
within  the  category  of  tenant's  rates  in  the  1st  section  of 
the  Parochial  Assessment  Act. 

The  next  claim  to  be  considered  is  that  in  respect  of 
the  Land  tax.  In  Bex  v.  Joddrell  (a)  the  same  question 
arose,  and  was  answered  by  a  reference  to  the  usage  in 
the  particular  parish.  If  the  tenants  deducted  the  Land 
tax  first  paid  by  them  out  of  their  rents,  then  the  land^ 
lord  really  paid  it,  and  no  allowance  could  be  made  for 
it  to  the  appellant :  if  not,  then,  with  a  view  to  equality 
between  him  and  the  occupiers  of  land,  he  was  to  be 

(a)  \  B.^  Ad.  403. 
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allowed  it*     But  the  question  cannot  now  be  answered  1858. 

in  the  same  way ;  for  all  variety  arising  from  dififerent  Hacknbt 

usages  in  parishes  is  intended  to  be  done  away  with  by  la^^kr- 

the Parochial  Assessment  Act;  and  the  allowance  cannot  ,^.^^^ 

'  Tithe  Com- 

be made  for  it  unless  it  be  brought  within  the  term  matationRent 

Charges. 

"  usual  tenant's  rates  and  taxes." 

Whether,  in  strictness,  the  Land  tax  be  a  landlord's 
or  tenant's  tax  may  be  doubtful.  In  Bex  v.  Mitcham  (a) 
and  Rex  y.  St.  Latcrence  (b)  Lord  Manqfield  and  the 
Court  of  King*s  Bench  held  it  to  be  toith  respect  to  the 
pubHc  a  tenant's  tax :  but  this  is  not  inconsistent  with 
what  the  same  great  Judge  said  in  Bex  v.  SL  Lvkis 
Hospital  (c)  I  *'The  Land  tax  differs  from  the  poor's  tax. 
The  landlord  who  receives  the  rent,  is  to  pay  the  land 
tax:  but  the  poor's  tax  is  payable  by  the  occupiers.** 
By  Stat  38  G.  3.  c.  5.  s.  17.  the  tenant  is  required  and 
authorized  to  pay  the  sum  rated  upon  the  land,  and  to 
deduct  out  of  the  rent  so  much  of  the  rate  as  in  respect 
of  the  rent  the  landlord  should  and  ought  to  pay  and 
bear;  and  the  landlords,  both  mediate  and  immediate, 
according  to  their  respective  interests,  are  required  to 
allow  such  deductions  on  receipt  of  the  residue  of  the 
renta  It  has  been  held  that  a  covenant  that  the  tei^nt 
should  pay  the  Land  tax  is  not  unlawful:  but,  apart 
from  any  special  agreement  to  the  contrary,  the  tenant, 
though  primarily  chaiged,  is  allowed  (and,  as  Dallas 
C.  J.  held  in  Andrew  v.  Hancock  (d),  is  required)  by  the 
Act  to  deduct  it  from  the  rent.  Hence  it  is  commonly 
considered  a  landlord's  tax,  and  does  not  seem  to  fall  with- 
in the  words  ^*  usttal  tenant's  rates  and  taxes,"  a  form  of 
expression  in  the  statute  seemingly  introduced  for  the 

(a)  Caid.216,  (b)  CbW.  3"9. 

(c>  2  Burr.  1053.  1063.  {d)  I  B.^  B.  37.  43. 
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1858.        purpose  of  letting  in  other  considerations  than  those  of 
Hacknet"  *  strictly  legal  character. 

Lambbk-  ^®  ^^  °^^  ^^^^'^  ^^^^  ^^^  allowance  ought  to  be  made 

TZr<m.    to  the  appellant. 

""*Ch*^°^*"^  For  what  is  called  the  tenant's  Property  tax  he  is 
certainly  entitled  to  an  allowance;  nor  can  any  question 
be  made  as  to  Tenths  and  other  ecclesiastical  dues, 
if  any,  of  the  same  character.  But,  as  First  Fruits  and 
Tenths  are  calculated  on  the  whole  annul  proventus,  and 
not  on  the  tithes  only,  the  allowance  in  respect  of  the 
rate  on  the  rent  chaise  must  only  be  in  the  proportion 
which  this  bears  to  the  whole  annul  proventus:  this, 
however,  will  only  affect  the  present  rate,  as  in  a  future 
year  a  proportionate  deduction  would  have  to  be  made 
from  the  rate  on  the  glebe. 

We  are  now  arrived  at  the  three  concluding  claims, 
which  are  all  of  the  same  general  nature,  though  there 
are  material  distinctions  between  them,  on  which  perhaps 
our  decbion  may  turn. 

Mr.  Goodckild  is  stated  to  be  the  rector  of  a  parish 
containing,  in  the  last  Parliamentary  census,  a  popula- 
tion of  14,304  souls.  Besides  the  parish  church  is  a 
district  church  or  chapel,  built  for  the  use  of  a  district 
in  the  parish  containing  above  5000  souls.  He  employs 
one  curate  at  a  salary  of  160/.  per  annum ;  and  he  also 
pays  ^Qh  a  year  towards  the  support  of  the  minister  of 
this  district  church  or  chapel.  Under  these  circum- 
stances, he  claims  to  be  allowed,  under  the  head  of 
expences,  first,  for  the  &0L\  secondly,  for  the  curate's 
salary;  and,  thirdly,  100/L  for  his  personal  services  as 
the  officiating  minister  of  the  parish. 

We  intimated,  in  the  course  of  the  argument,  that  tfie 
facts  found  as  to  the  payment  of  the  50/.  were  not 
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saflScient  to  enable  us  to  give  an  unconditional  answer       ]858. 

to  tbe  question   raised.     The  case  does  not  disclose      hackmbt 

the  character  of  the  payment.     If  Mr.  Goodchild  volun-      lambbe- 

tarily  contributes  this  sum  towards  the  maintenance  of    ,„.^^*^ 
•^  Tithe  Com- 

a  clergyman  for  the  district,  and  may,  if  he  pleases,  mutation  Rent 

.  .  Charges. 

withdraw  it,  however  laudable  the  contribution  may  be, 

he  can  no  more  claim  any  allowance  in  respect  of  it 
than  he  could  for  any  portion  of  his  income  which  he 
devotes  to  charitable  purposes.  On  the  other  hand,  this 
chapel  may  have  been  built,  and  a'  district  set  apart, 
under  some  one  of  the  maiiy  Acts  of  Parliament  which 
have  been  passed  with  a  view  to  church  extension ;  and 
by  Mr.  Goodchild  himself,  or  one  of  his  predecessors, 
a  certain  amount  of  the  rent  chaise  may  have  been 
virtually  separated  from  the  residue  as  part  of  the  en- 
dowment In  such  case,  though  he  may  with  one  hand 
receive  the  5021,  yet  he  may  be  bound  to  pay  it  with  the 
other,  so  that,  in  substance,  it  is  not  his.  And,  quite 
apart  from  the  provisions  of  the  statute,  he  ought  not  to 
be  rated  for  it ;  for  it  is  not  beneficially  in  his  occupa- 
tion, any  more  than  if  it  had  been  a  portion  of  the  glebe 
which  he  had  given  up  for  the  same  purpose.  If  any 
one  would  be  rateable  for  this  it  would  be,  not  Mr. 
GoodchUdy  but  the  minister  of  the  district  church.  It 
does  not  appear  to  us  that  this  minbter  can  be  considered 
one  of  Mr.  GoodchiWs  stipendiary  curates  consistently 
with  the  statement. 

These  remarks  may  suflBce  to  direct  the  respondents 
as  to  the  allowance  or  non-allowance  of  this  sum. 

It  may  be  convenient  to  consider  the  last  of  ^  the 
remaining  claims  first,  that  in  respect  of  personal  ser- 
'vioes.  The  appellant  likens  himself  to  the  tenant  of  a 
firm,  who,  being  his  own  bailiff,  and  devoting  to  its 

B.  &  &  E.  E 
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1858.        cultivation  that  personal  skill  and  labour  which  he  might 
HACKjiBT""  ®™P'oy  *t  *  profit  elsewhere,  claims  to  be  allowed  for  the 

and         vsXue  of  such  skill  and  labour,  as  in  substance  an  outlay 
Lambeb-  '  ^ 

HUB8T        or  ezpence  necessary  to  maintain  the  farm  in  a  state  to 

Tithe  Com-  *^  ^^  ,  . 

muution  Rent  command  the  rent  by  which  the  rate  is  to  be  measured. 
In  substance  this  claim  was  made  and  rejected  in  Bex  y. 
Joddrell  (a) :  but  the  decision  there  is  not  an  authority 
here,  because  the  claim  now  sjtands  on  the  statute,  which 
was  not  under  consideration  in  that  case.  We  have 
stated  that,  in  order  to  do  justice  between  the  parties 
in  cases  like  the  present,  the  statute  can  only  be  made 
applicable  by  allowing  a  large  and  liberal  analogy  to 
prevail  in  the  interpretation.  If  we  were  required  to 
draw  the  terms  of  the  proportion  into  strict  accordance, 
it  ought  to  have  been  held  that  the  statute  did  not  apply 
to  the  case  of  a  tithe  rent  chaige  at  all,  because,  if  so 
interpreted,  the  tithe  owner  would  be  placed  in  a  dif- 
ferent condition  from  every  other  rate-payer,  and  not  be 
allowed  deductions  the  same  in  principle  to  those  allowed 
to  every  other  occupier.  Still  we  must  find  this  same- 
ness in  principle  before  we  allow  the  deduction:  and 
we  are  unable  to  do  that  in  regard  to  this  claim.  The 
expences  to  be  deducted  are  described  as  being  such  as 
are  necessary  to  maintain  the  farm  in  a  state  to  command 
the  rent:  the  skill  and  labour  of  the  fiurmer  certainly 
are  necessary  to  maintain  the  farm  in  that  state,  or  their 
equivalent  purchased  by  money  from  others ;  if  so 
devoted  in  kind,  they  have  a  right  to  be  represented 
in  their  money  value  by  the  application  of  skill  and 
labour;  the  rateable  subject  matter  is  maintained  or 
increased.    But  nothing  like  this  subsists  between  the 

(a)  1  B,  ^  Ad,  403. 
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p^TBonal  labour  of  the  incumbent  and  the  tithe  rent  1858. 

charge :  the  former  is  a  duty  growing  out  of  the  institu-  hacknbt 

tion  to  the  cure  of  souls-;  the  latter  is  a  property,  the  laJ^br. 

right  to  which  accrues  by  induction  to  the  temporalities;  ^'^^^^ 

and  they  have  no  necessary  relation  in  amount  the  one  motation  Rent 

Charges. 
to  the  other.     There  may  be  great  labour  required  as  a 

duty  and  a  small  endowment :  there  may  be  a  very  laige 
endowment,  and  very  small  it  may  be  even  no  labour 
imposed  as  a  duty :  the  greatest  amount  of  piety,  learn- 
ing and  devotion  to  pastoral  duties  will  not  increase  the 
amount  of  the  rent  charge,  the  greatest  neglect  of  them 
will  not  diminish  it 

We  do  not  mean  to  say  that  no  relation  of  any  kind 
subeists  between  the  pastoral  duty  and  the  endowment 
of  the  benefice ;  nor  do  we  doubt  that  tithes  were  in- 
tended to  be  a  maintenance  both  to  enable  the  incum- 
bent to  withdraw  from  temporal  labours  and  live  in  the 
discharge  of  his  duties  to  his  parishioners,  and  also,  in 
some  sort,  a  temporal  reward  for  that  devotion  of  himself 
to  those  duties.  But  it  is  not  a  relation  of  the  same  kind 
as  that  between  the  farmer's  labour  and  the  productive- 
ness of  his  farm :  there  is  nothing  in  it  like  cause  and 
effect.  And  we  think  we  should  both  lower  the  estima- 
tion and  endanger  the  position  of  the  clergy  if  we  were 
to  hold  the  contrary,  as  we  certainly  should  most  mate- 
rially alter  the  character  of  their  duties.  If  two  men 
become  incumbents  to-day  of  two  benefices,  the  one  of 
100/.  a  year,  the  other  of  1000/.  a  year,  each  undertakes, 
under  an  equally  binding  responsibility,  to  devote  his 
whole  time  and  attention,  skill  and  intellect  to  the  cure 
of  souls  appertaining  to  his  incumbency :  and  it  may  be 
that  more  is  necessary  in  the  former  than  the  latter: 
but,  if  the  view  of  the  appellants  were  taken,  it  might 

E  2 
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1858.  ^  ^^^^  ^^^  former  was  only  bound  to  do  what  was 

Hacknet  equivalent  to  bis  remuneration  ;  and  in  times  of  change 

and  it  might  be  suggested,  as  to  the  latter,  that  a  large 

HUK8T  portion  of  his  income  ousht  to  be  taken  from  him,  and 

Tithe  Com.     ^  ® 

mutation  Rent  pcrbaps  all,  if  he  became  unable  to  discharge  the  duties 
*^***'  of  his  cure  better.  The  truth  is  that  the  incumbent 
cannot  measure  by  any  money  standard  his  personal 
services,  or  the  fruits  of  them  in  the  spiritual  improve- 
ment of  his  parishioners.  The  personal  labours  of  the 
incumbent  are  not  a  charge  on  the  tithes,  but  on  his 
personal  conscience ;  and  in  a  matter  of  poor  rate  are 
simply  out  of  the  question. 

Then  does  this  reasoning  dispose  also  of  the  claim  in 
respect  of  the  curate's  salary  ?    In  so  far  as  the  curate  is 
merely  a  substitute  for  the  incumbent  we  think  it  does 
sa      Where  the  clergyman  is  non-resident,  or,  being 
resident,  from  sickness,  infirmity  or  any  less  creditable 
cause  does  not  perform  his  own  duty  personally,  but 
employs  another  person  instead,  all  that  has  been  just 
now  said  seems  to  apply.     But  the  application  of  a 
principle  must  depend  on  circumstances:  and  a  more 
*  difficult  question  arises  where,  as  in  the  present  case, 
from  the  vast  size  or  population  of  the  parish,  one  man's 
labour  is  entirely  insuflScient  for  the  duties  necessarily 
to  be  discharged  by  the  incumbent     In  some  cases  of 
this  kind  modem  legislation  has  intervened  (see  stat. 
1  &  2  VicL  c.  106.),  and  authorized  the  bishop  to  require 
the  appointment  of  a  stipendiary  curate,  or,  in  the  case 
of  non-residence,  even  of  two ;  it  has  also  enabled  him 
to  require  two,   under  some  circumstances,  see  stat. 
58  6r.  3.  c.  45.  (a),  three,  services  to  be  celebrated  on 
Sundays  in  the  parish  churches:   and  all  these  inter- 
ferences are  authorized  and  regulated  with  relation  to 

(a)  Sect.  65. 


Charges. 
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the  value  of   the  incumbency  and  the  number  of  the        1353^ 
population,  establishing  therefore,  in  such  cases,  a  pro-      HACKusr 
poruon  between  the  labour  required  and  the  remunera-      .  *"^ 
tion  bestowed.     Now,  if,  under  any  of  these  provisions,        uvrst 
a  clergyman,  devoting  all  his  time  and  attention  heartily  mntation  Rent 
to  the  discharge  of  his  duty,  were  called  on  to  appoint 
and  pay  a  curate,  it  seems  to  us  that  he  could  scarcely 
be  said  to  be  doing  by  a  deputy  that  duty  which  he  had 
undertaken  to  do  personally  ;  he  is  still  doing  all  that  in 
his  own  person ;  but  be  is  employing  an  assistant  to  do 
something  more,  and  paying  for  that  assistance  out  of 
the  subject  matter  in  respect  of  which  he  is  rated  :  and 
the  law  has  established  a  relation  between  the  two.     In 
such  a  case,  it  seems  to  us  that  the  salary  of  the  curate 
ought  to  be  deducted  from  the  amount  on  which  the 
rate  is  to  be  laid.     But,  if  a  clergyman,  where  the  need 
of  a  curate  is  as  great  as  that  in  which  the  bishop  is 
authorized  to  interfere,  but  the  bishop  cannot,  because 
the  number  of  the  population  or  the  value  of  the  incum- 
bency is  below  the  requisite  amount,  from  a  sense  of 
duty  appoints  a  curate,  he  himself  still  devoting  all  his 
own  time  and  attention  to  his  cure,  or  if  another  clergy- 
man, under  circumstances  which  would  entitle  the  bishop 
to  interfere,  does  not  wait  for  his  interference,  but  from 
bis  own  sense  of  the  need  does  that  voluntarily  which  in 
his  deiault  the  bishop  might  compel  him  to  do,  can  it  be 
said  that  in  either  of  these  cases  there  is  any  difference 
of  principle  from  the  one  before  stated  ?     It  would  be 
strange  if  a  different  rule  was  applicable. 

We  think  that,  in  regard  to  stipendiary  curates,  the 
Legislature  has  now  declared,  if  not  created,  a  duty, 
which  calls  even  on  the  most  devoted  and  vigorous  in- 
cumbent not  to  limit  his  exertions  to  his  own  individual 
strength^  when  the  population  of  his  parish  requires,  and 
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1858.  the  amount  of  his  rent  charge  enables  him  to  pay  for, 

Haoknbt  assistance ;  and  that  a  relation^  therefore,  in  such  circum- 

Lamwsr-  stances  and  to  such  an  extent,  is  established  between 

HUB8T  ^i^Q  labour  to  be  done  and  the  fund  which  is  to  enable 

Titho  Com. 

mutation  Rent  the  doing  it  If  the  bishop  may  by  law  take  so  much 
from  the  tithe  rent  charge  and  apply  it  to  the  payment 
of  a  curate  that  another  service  may  be  performed  or 
pastoral  duties  be  discharged  which  were  necessarily  left 
undone  before,  and  if  the  proper  effect  of  such  with- 
drawal is  to  malce  the  amount  so  withdrawn  no  longer 
assessable  on  the  rate  on  the  incumbent,  any  more  than 
if  it  were  appropriated  to  the  maintenance  of  the  minister 
of  a  district  chapel  in  the  parish,  the  same  consequences 
follow  when,  under  circumstances  the  same  in  substance, 
the  incumbent  does  not  wait  to  be  compelled ;  for  the 
bishop's  power  is  given  only  because  the  thing  ought  to 
be  done ;  and  the  duties  of  the  cure,  without  any  per- 
sonal neglect  of  the  incumbent,  must  be  left  unperformed 
unless  it  be  done. 

As  a  general  rule,  therefore,  we  think  that,  under 
such  circumstances  as  we  have  stated,  the  reasonable 
stipend  of  the  curate  or  curates  ought  to  be  deducted 
from  the  rate.  The  application  of  this  in  particular 
parishes  must  be  for  the  parish  officers  and  the  justices. 
In  the  present  case  there  can  be  no  doubt,  where  the 
population,  after  the  deduction  which  we  understand  is 
to  be  made  for  the  district  church,  amounts  to  about 
10,000,  that  the  assistance  of  one  curate  at  least  is  abso- 
lutely necessary  to  ensure  anything  approaching  to  an 
adequate  dischai^ge  of  the  pastoral  duties :  and  therefore 
that  the  salary  should  be  allowed  for. 

We  have  now  gone  through  the  several  claims ;  and 
the  rate  will  be  amended  according  to  the  principles  we 
have  laid  down* 
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1858. 

GooDCHiLD   and   Lamb,   appellants,   against  The  ^^^^^^ 

Tbustebs  &c.,  respondents.  Lambbe- 

BU&8T 

Tithe  Com. 

These  are  appeals  in  respect  of  the  General  Rate,  ""chi^JS^^"* 
Lighting  Rate  and  Sewers  Rate,  which  we  disposed  of  in 
the  coarse  of  our  judgment  in  the  case  of  Goodchild  v. 
The  Trustees  §fc. 

Lamb,  appellant,  against  The  Trustees  &c., 
respondents. 

This  case  raises  the  same  points  in  principle  which  we 
have  already  disposed  of  in  the  case  of  Mr.  Goodchild. 
The  circumstances  under  which  the  appellant  has  a 
curate  do  not  appear:  but  the  parish  officers  must  apply 
the  principles  which  we  have  laid  down  for  their  guid- 
ance. This  application  is  a  matter  of  fact  for  them  in 
the  first  instance,  and  the  Court  of  appeal  afterwards,  if 
necessary ;  and  not  for  us. 

The  judgment  must  be  entered  accordingly. 

Hawxins,  appellant,  against  The  Churchwardens  and 
Overseers  of  LAMBEaHimsT,  respondents. 

The  only  new  point  in  this  case  is  a  claim  by  the 
appellant  to  have  deducted  from  the  rateable  value  of 
his  benefice  a  sum  which  he  pays  annually  to  the 
Goveraore  of  Queen  Anne*s  Bounty,  in  liquidation  of 
the  interest,  and  part  liquidation  of  the  principal,  of  a 
sum  of  money  borrowed  by  him  under  stats.  17  G.  S. 
c.  53.,  and  I   &  2  Vict.  c.  23.,  for  the  rebuilding  of  his 
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1868.  parsonage  house.  To  entitle  himself  to  this,  he  must 
Hackhbt  hring  his  cure  within  the  letter  or  the  spirit  of  stat. 
Lamb«-  6  &  7  »^  4.  c.  96. :  that  does  allow  a  deduction  of  the 
T'  ^^  "  probable  average  annual  cost  of  the  repairs,"  to  which  he 
nnution  Rent  would  be  certainly  entitled ;  but  we  see  no  ground  for 
admitting  the  present  claim.  If  a  landowner  rebuilds 
his  mansion,  the  expence  may  swallow  up  more  than 
the  whole  income  of  the  estate  for  the  year ;  but  his 
estate  does  not  thereby  become  not  rateable.  And  the 
estate  is  not  the  less  productive,  nor  does  he  the  less 
receive  the  income,  because  he  expends  that  and  more 
in  building  a  new  house  on  it.  And  so,  if  before  these 
statutes  passed  the  incumbent  rebuilt,  as  many  did,  his 
parsonage  out  of  his  own  means,  he  must  still  have  been 
rateable  for  his  tithes.  So,  again,  if  the  landowner  had 
borrowed  the  money  on  the  security  of  his  estate,  he 
could  not  have  claimed  to  deduct  the  interest,  or  any 
portion  of  principal  tehich  he  might  repay  under  agree- 
ment for  his  poor  rate,  even  if  he  were  tenant  for  life 
only.  The  incumbent  who  borrows  from  Queen  Anne  8 
Bounty  and  mortgages  his  tithes  under  the  statute  is  in 
exactly  the  same  situation.  The  claim  clearly  must  be 
disallowed. 

The  Court  having,  in  the  preceding  cases,  pronounced 
no  opinion  on  the  question  of  tenants'  profits,  that  part 
of  the  case  of  the  Hackney  Tithe  Commutatimi  Rent 
Charge  was  again  argued  in  Trinity  Term,  1858  (a). 

[Satnrde^t  Botnll,  for  the  appellants.   The  appellants  are  entitled 

juiff  dd.j  ^^  ^  deduction,  on  account  of  tenant's  profits,  in  addition 

(a)  June  7th.  Before  Lord  Campbell  C.  J.,  ColerUgt,  Erie  and  Cromp~ 
ton  Js. 
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to  the  deductions  already  allowed  in  respect  of  law        1858. 

expences  and  of  expences  of  collection.     Stat.  6  & .  7      haokhet 

W.  4.  c.  96.  substituted  one  uniform  mode  of  rating  for  "^ 

the  uncertain  and  variable  modes  upon  which  property        hukst 

^  r     t^    J      Tithe  Com- 

had  been  formerly  rated  for  the  relief  of  the  poor,  by   mutation  Rent 

CbarffeSa 
providing  that  all  rates  should  be  made  upon  the  net 

annual  value  of  the  property.     The  question  then  is, 

what  is  **  the  net  annual  value**  of  this  rent  charge  ? 

It  is  clear  that,  in  all  cases,  the  value  of  the  property  is 

more  than  the  sum  which,  if  the  property  were  let,  the 

tenant  would  pay  for  rent ;  for  otherwise  the  tenant  would 

not  take  the  property,  as  he  would  make  nothing  by  it. 

The  profit  is,  of  course,  variable ;  but  it  has  been  agreed 

that,  in  the  present  case,  it  shall  be  taken  at  about  ten  per 

cent :  and  the  only  question  for  the  Court  is.  Whether 

any  deduction  in  respect  of  this  item  is  to  be  allowed. 

A  tithe  rent  charge  is  a  peculiar  kind  of  property,  and 

one  which  the  owner  would  generally  prefer  to  let.    In 

many  cases  the  rent  charge  is  let  at  a  sum  below  its 

actual  amount,  evidently  upon  the  principle  of  deducting 

fix>m  that  amount  a  sum  for  tenant's  profits,  so  as  to 

ofier  some  inducement  to  take  the  property.     [Erk  J. 

What  would  you  let  1000/.  in  the  funds  for?    Would 

you  make  a  deduction  on  account  of  the  trouble  of 

applying  for  the  dividend  at  the  Bank  ?]     The  case  is 

hardly  analogous ;  but  the  test  there  would  still  be  the 

same,  namely,  what  could  a  person  to  whom  it  was  let 

afford  to  give  for  it,  so  as  to  allow  himself  a  reasonable 

profit?     [Erie  J.     Here  a  deduction. has  already  been 

allowed  for  the  expence  of  collecting.]     The  deductions 

already  allowed  merely  protect  the  tenant  from  loss; 

they  do  not  leave  him  any  mai^in  for  profits.     [Cromp^ 

tan  J.     But  you  admit  that  the  rent  charge  has  been 
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1858.  reduced  to  a  net  sum  by  the  deductions  already  made. 
Hackmet  ^^  y^"  ^^^  '^^  ^^^9  claiming  these  deductions  a  second 
LaiTbbb-  '™®  '^^  ®  diflerent  form  ?]  No ;  what  is  now  claimed  is 
Ti  h"^  a  deduction,  not  in  respect  of  ezpences  incidental  to 
muution  Rent  the  property,  but  in  respect  of  so  much  of  the  annual 
amount  as  represents  what  is  made  by  the  tenant  as 
profits.  [Erie  J.  Surely  the  person  letting  is  not  to 
be  expected  to  give  a  bonus  to  the  tenant  for  taking. 
The  usual  allowances  made,  ih  calculating  a  rent,  the 
rent  of  a  farm  for  instance,  are  for  the  interest  on  capital, 
and  for  the  time  and  skill  expended  by  the  tenant  upon 
the  property.  You  contend  that  a  deduction  for  profit 
is  to  be  allowed  in  addition  to  these.  Have  you  any 
authority  for  such  a  claim?]  In  Rex  v.  JoddreU{a) 
(which  was  decided  before  the  passing  of  6  &  7  ^.  4. 
c.  96.,  but  which  is  nevertheless  an  authority  so  far  as 
regards  the  proper  test  for  ascertaining  the  rateable  value 
of  the  property  to  be  rated)  the  Court  recognise  the 
distinction  between  the  full  annual  valuci  which  includes 
both  landlords'  and  tenants*  profits,  and  the  rent  or  rate- 
able value,  which  is  such  annual  value  less  the  tenant's 
profits  and  all  outgoings  incident  to  the  tenure  of  the 
property.  [Crompton  J.  But  are  not  the  tenant^s  profits 
here  included  in  the  deductions  already  made  ?]  No ;  in 
GoodchUd  V.  The  Trtutees  8fc,  it  is  expressly  found  that 
they  amount  to  9221,  a  larger  sum  than  the  aggregate  of  the 
other  deductions  for  law  expences,  expences  of  collect- 
ing, and  losses  by  non-payment.  [Liord  Campbell  C.  J. 
Bex  V.  Joddrell(a)  is  no  authority  for  the  deduction  of 
tenant's  profits  in  addition  to  the  other  deductions  allowed 
here.]  In  Regina  v.  Capel  (&),  which  was  decided 
afler  the  passing  of  stat.  6  &  7  H\  4.  c.  96.,  the  Court 

(a)  1  B,  4*  Ad.  403.  (ft)  12  A.  ^  B.  382.  414. 
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takes  the  same   distinction   as   in  Bex  v.  Joddrell{a)        1858. 
between  the  net  annual  value,  that  is  to  say,  the  rent      hacknbt 
which  may  be  commanded   for   the   occupation,  after      j^^bj-r- 
allowing  for  all  outgoings  and  tenant's  profits,  and  the     rr.?^^^ 
gross  annual  value  of  the  property.  In  Rex  v.  Woking  (A),   mutation  Rent 
Bex  V.  The  Trustees  of  the  Duke  of  BHdgewater  (c),  and 
Begina  v.  77ie  London  and  SoiUh  Western  Bailway  Com- 
pany (J),  a  deduction  for  tenant's  profits  was  held  good 
upon  the  same  principle. 

Manistyf  for  the  respondents.  The  appellants  are  not 
entitled  to  these  further  deductions,  which  have  already 
been  allowed  for  in  the  deductions  already  made  for 
expences  of  collection,  &c.  The  position  of  the  holder 
of  a  rent  charge  is  not  the  same  as  that  of  a  farmer: 
the  former  undergoes  no  jisk,  expends  no  capital,  and 
has  very  little  personal  trouble.  All  that  has  to  be 
deducted  firom  the  annual  amount  of  a  rent  charge,  in 
order  to  induce  a  tenant  to  take  it,  is  the  amount  of 
actual  loss  and  actual  outgoing :  the  difference  represents 
the  rent  at  which  it  would  let.  In  every  calculation  of 
this  kind  the  particular  subject  matter  must  be  looked 
at :  the  net  value  in  the  present  case  is  arrived  at  easily, 
and  is  clearly  not  diminishable  by  the  addition  of  the 
10  per  cent,  which  the  appellants  claim.  [Coleridge  J. 
If  the  owner  himself  held  the  rent  charge,  would  you 
not  have  to  deduct  something  for  his  time  and  trouble, 
for  the  withdrawal  of  his  labour  fi-om  other  matters,  as 
it  was  put  in  Begina  v.  Capel  {e)  ?]  The  Court  there 
declined  to  hold  that  there  was  any  difference  between 
the  position  of  the  owner  and  that  of  the  occupier.     But, 

(a)  \  B,^  Ad,  403.  (6)  A  A.  ^  E.  40. 

(e)  9  ^.  *  C.  M.  (rf)  1  Q.  B.  658. 

(e)  12  A.  ^  B.  415. 
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1858.        ^^  ^^^  present  case,  the  time  and  trouble  of  either  owner 
""^z  or  occupier  are   fully  allowed  for  in   the   deductions 

aod  already  made. 

Lamber-  "^ 

HURST  Cur,  adv.  vulL 

Tithe  Com- 
mutation Rent 

'••g®*'  Crompton  J,  now  delivered   the  judgment  of  the 

Court 

In  these  cases  the  question  was  as  to  the  application 
of  the  Parochial  Assessment  Act  to  the  case  of  a  clergy- 
man entitled  to  a  rent  charge  in  lieu  of  tithes,  and  the 
allowances  to  be  made  to  the  clergyman  in  assessing 
such  property. 

We  were  asked  whether,  in  addition  to  the  allowances 
to  which  he  had  been  held  entitled  on  a  former  occasion, 
he  was  entitled  to  **  a  further  reduction"  **  in  respect  of 
the  profit  which  a  tenant  farming  or  renting  the  said 
rent  charge  from  year  to  year  would  reasonably  consider 
to  be  an  adequate  inducement  to  him  to  take  a  demise  of 
such  rent  charge  from  year  to  year,  he  having  to  pay  such 
rent  in  full,  and  having  to  calculate  the  rent  charges 
according  to"  the  com  ''averages  in  each  year,  and 
collect  the  same  by  two  collections  in  the  year." 

The  deductions  allowed  on  the  preceding  aigument 
included  allowances  for  all  expences  of  collecting,  for  all 
bad  debts,  commission,  and  law  expences ;  and  it  is  now 
sought,  in  addition^  to  claim  a  sum  by  way  of  tenant's 
profits,  found  in  the  case  to  be  ten  per  cent 

We  find  it  impossible  to  say  that  the  tithe  owner  is 
necessarily  entitled  to  any  such  deduction  in  addition 
to  the  deductions  formerly  allowed. 

The  Parochial  Assessment  Act  must  be  applied  to 
this  as  well  as  to  all  other  cases  of  the  same  kind :  and 
the  test  imposed  by  that  statute  is  the  amount  which 


XXI.   VICTORIA.  61 

a  tenant  might  reasonably  be  expected  to  give  after  the  ]858. 

allowances  mentioned  in  the  Act.  Haokhbt 

The  words  "  tenants*  profits'*  are  not  found  in  the  LA^^ja- 

Act ;  but  in  the  common  case  of  farms,  in  the  taking  of  „,.°''*5^ 

'  ®  Tithe  Com- 

wbich  the  tenant  naturally  looks  to  the  profits  of  sue-  mutation  Rent 

■^  *^  Charges. 

cessful  agriculture  as  the  recompense  of  his  ouday  and 

labour,  such  a  sum  may  properly  be  included.  In  the 
case  of  a  railway  also,  or  other  similar  concern,  the  party 
taking  would  look  to  the  profit  to  be  made  in  carrying 
on  the  concern. 

In  cases  where  the  sum  is  fixed  at  a  certain  amount, 
no  profits  of  the  kind  alluded  to  can  be  expected  or 
exist;  and  we  must  look  to  what  would  be  the  real 
inducement  to  a  tenant  to  take  a  demise  of  the 
rent  charge.  Where  the  amount  is  certain  to  be  paid, 
a  moderate  compensation  for  the  trouble  of  getting  in 
the  money,  with  what  would  be  the  fair  allowance  to 
meet  expences  and  contingent  losses,  would  be  the 
inducement  to  a  tenant  to  take.  In  such  case,  where 
he  made  a  profit  by  his  labour  as  collector,  that  alone 
might  be  a  sufficient  inducement  if  he  were  guaranteed 
against  bad  debts  and  law  expences.  It  is  difficult  to 
see  in  such  a  case  why  a  man  might  not  take  the  tenancy 
on  the  same  terms,  or  nearly  so,  as  the  collection. 

By  the  statute  the  assessment  ought  to  be  at  what  the 
tenant  might  reasonably  be  expected  to  take  for.  And, 
if  the  allowance  for  collection  would  not  be  enough  in 
•  addition  to  the  allowance  against  bad  debts  and  law 
expences,  the  tithe  owner  would  be  entitled  to  the  further 
deduction;  but  in  a  case  like  the  present  we  should 
think  that  the  sum  necessary  to  induce  a  tenant  to  take, 
in  addition  to  the  allowance  for  expences  of  collecting 
for  bad  debts  and  for  law  expences,  would  be,. if  not  alto- 
gether an  evanescent  quantity,  at  most  a  very  small  sum. 
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1858.  The  principle,   therefore,  on   which  \ve  think    the 

Hacknet  assessment  should  be  made  is,  that  the  rent  charge  is 

Lajibeb-  *^  ^  assessed,  like  all  other  property,  according  to  what 

T*  h"^  it  might  reasonably  be  expected  to  let  for  from  year  to 

mutation  Rent  year;  and,  in  deciding  upon  such  amount,  the  nature 
CbargeB.  o      i  ^  . 

of  the  property  is  to  be  regarded.  And  it  is  to  be  con- 
sidered whether  a  profit  can  be  looked  to  or  expected, 
as  in  the  case  of  farms :  and  whether,  in  each  particular 
case,  any  thing  over  the  expences  for  collecting  and  the 
allowances  for  bad  debts  and  law  expences  would  be 
necessary  to  induce  a  tenant  to  take. 

In  each  particular  case  of  the  kind  this  question  must 
be  for  the  persons  making  the  rate,  and  for  the  sessions 
on  appeal. 

It  may  be  that  a  tenant  might  willingly  take  in  some 
cases  for  less  than  the  amount  which,  in  addition  to  an 
allowance  for  collection,  would  secure  him  positively 
against  all  risk  of  bad  debts  and  law  expences,  as  the 
profit  of  collection  itself  might  be  suflSciently  remune- 
rative to  the  party  taking,  and  the  other  losses  might  be 
treated  as  contingent. 

It  may  be  that  in  other  cases  persons  would  hesitate 
to  take  with  the  allowances  referred  to  without  something 
additional  in  the  way  of  profits.  And  we  think  that 
this  is  a  question  of  fact  to  be  determined  according  to 
the  circumstances  of  each  particular  case,  the  rule  in 
every  case  being  that  the  amount  must  be  ascertained 
as  that  at  which  a  tenant  might  reasonably  be  expected 
to  take  from  year  to  year. 

My  brother  Cokridge^  who  formed  part  of  the  Court 
when  these  cases  were  argued,  has  seen  this  judgment, 
and  wishes  us  to  state  that  he  does  not  approve  of  it. 

Judgment  for  the  respondents. 
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Jones  against  Thompson.  '?*'"?'"/v 

IN  this  case  the  plaintiff  had  obtained  judsment.  The  garnishee 

^  .        •*      ®  clauses  in  The 

Common  Law 

Prtntice  now  moved  for  a  rule  under  The  Common  1854  (17  &  is 

Uw  Procedure  Act,  1854  (17  &  18  Vict  c.  126.  s.  61.),  ^60.l67o\ 

to  attach  in  the  hands  of  a  third  person  the  amount  for  ^here^hera 

which  the  judgment  debtor  had  recovered  in  an  action  "ebJduefi^ 

against  him.     From  his  statement  it  appeared  that  the  the  garnwhee 

action  aeainst  the  intended  garnishee  was  one  for  un-  nent  debtor, 

^^  ,®  though  the 

liquidated  damages:  a  verdict  had  been  recovered  by  time  of  pay. 

the  judgment  debtor,  but  no  judgment  had  been  signed :  postponed. 

and  the  only  point  was  whether  this  was  a  debt  within  court  refused^ 

the  meaDing  of  the  section.  TlSn^aS 

which  the 
judgment 

Prentice.    The  Common  Law  Procedure  Act,  1854,  ^^^^ 
sect  61,  authorizes  an  attachment  of  all  debts  *' owing  verdict  against 

a  third  person 

or  accruing''  from  the  garnishee  to  the  judgment  debtor,  in  an  action  for 

unliquidated 

Here  there  was  no  debt  so  long  as  the  amount  of  damagy  damages,  no 
was  uncertain;  but  the  verdict  has  ascertained  the  amount  having  been 
It  is  tnie  that  it  is  not  yet  a  debt  due  and  owing,  and  fhe  amount '° 
therefore  could  not  be  a  petitioning  creditor's  debt,  as  ^^^"^'debt 
was  decided  in  Ex  parte  Charles  {a) ;  but  it  is  accruing, 
according   to    the    decision    in  Langford  v.  EUis  (&)• 
[Crampton  J.     Lord  EUenborougk,  in  Buss  v.  Gilbert  (e), 
says  that  Longford  v.  Ellis  (&)  was  overturned  in  Ex  parte 
Charles  (a).     I  myself,  at  Chambers,  have  always  acted 

(a)  14  Rati,  197.  {hi)  14  Eatt^  202»  note  (6). 

(e)  2  if.  4*  £  70. 
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1858.  on  the  sopposidon  that  the  garnishee  ckoses  apply  only 
j^y^  to  cases  in  which  there  is  an 'existing  debt,  though  it  may 
be  only  accraing.  On  that  principle  I  have  refused  to 
make  orders  attaching  rent  before  it  became  due,  and 
instalments  of  an  annuity  not  yet  due,  because  they  were 
not  yet  debts.] 

WioHTMAN  J.  The  principle  established  in  Ex  parte 
Charles  (a)  was  that  unliquidated  damages  were  not  a 
debt  tin  judgment.  Now  secL  61  empowers  us,  if  the 
judgment  creditor  shews  ^  that  any  other  person  is  in- 
debted to  the  judgment  debtor,"  to  attach  <*aU  debts 
owing  or  accruing  finom  sudi  third  person.*  Mr.  I^rentiee 
relies  on  the  words  **  or  accruing:'*  but  I  think  that  these 
words  are  intended  to  apply  to  those  cases  in  which  there 
is  debitum  in  present!  solTendum  in  futuio.  I  think 
that,  to  bring  the  case  within  the  statute,  there  must  be  a 
debt,  though  it  need  not  be  yet  due. 

Cromfton  J.  I  am  of  the  same  c^inion.  There 
most,  under  this  Act,  be  a  debt  as  much  as  in  bank- 
ruptcy. I  do  not  i^ree  that  the  use  of  the  word 
<*9ccruing"  makes  a  distinction  on  this  point ;  there  must 
be  a  debt,  thoi^  it  may  be  not  yet  due :  and  so  there 
would  be,  therefore,  if  there  were  a  bankruptcy  prove- 
able  under  rebate.  I  have  always  acted  on  the  principle 
that  it  is  not  enoug|h  to  shew  that  it  is  very  probable 
that  there  soon  will  be  a  debt,  but  that  it  must  be  shewn 
that  there  is  a  debt,  though  it  need  not  be  yet  due. 

(No  other  Judge  was  present.) 

Role  refused. 

(«)  14  Bmgi.  197. 
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1858. 


Louis  Stein  and  Adolphe  Stein  against  Maurice  ^^.J^^y^'i^ 
Valkenhutsen. 


TT  HAWKINS  moved  on  behalf  of  the  defendant,  A  creditor, 

^Xi  •  ,  .  "y  *  concerted 

who  had  been  arrested,  to  discharge   him  from  fraud,  induced 

custody.     It  was  arranged  that  cause  should  be  shewn  resided  abroad, 

against  his  rule,  if  obtained,  in  the  first  instance.  England,  and 

It  appeared  by  the  aflSdavits  that  the  defendant  Valken-  h"d*biin  ar- 

huysen  was  a  foreigner,  and  that  the  plaintiffs*  cause  of  ^^udge."^*' 

action  aisainst   him  arose   in  Belgium,     ValkenhuvseTii  The  facts 
^  •^  ^       '  being  made 

beinir  a  merchant  domiciled  in  Pans,  was  declared  a  to  appear  bjr 

^  ,  affidavit,  this 

bankrupt  under  the  French  law,  and  obtained  from  the  Court,  by  rule, 

set  aside  the 

Tribunal  of  Commerce  of  the  department  of  the  Seine  ^bole,  as  an 
a  protection  against  arrest  by  his  creditors  for  three  process  of  the 
months  from  the  24th  March.  This  being  the  state  of  ^"""^ 
things,  he  received  from  a  Mr.  Smithy  of  London,  eiletier 
proposing  to  employ  him  as  agent  in  Paris  for  certain 
patentees.  The  affidavits  set  out  the  correspondence, 
in  the  course  of  which  Mr.  Smith  suggested  plausible 
grounds  rendering  a  personal  interview  between  Valken- 
huyten  and  one  of  the  patentees  desirable,  and  appointed 
a  meeting  at  a  particular  hotel  in  London,  Valkenhuysen 
arrived  there  accordingly,  and  was  almost  immediately 
arrested  under  a  capias  issued  in  this  cause  by  order  of 
Pollock  C.  B.  The  affidavits  of  the  defendant  deposed  to 
his  belief  that  the  whole  of  Smithes  correspondence  was  a 
mere  trick  concerted,  between  Smith  and  the  plaintiffs  and 
their  attorney,  to  lure  the  defendant  to  England  in  order 

B.   B.    &    B.  F 
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1858.  ^h^t  he  might  be  arrested ;  and,  though  the  plaintiffs' 

0^^  attorney  made  an  affidavit  in  answer  denying  any  coUu- 

Vaikbh-  ®*°"  ^"  ^^  P*"^>  neither  of  the  plaintifls  nor  Smith  made 

H0Y8BK.  any  affidavit, 

H.  Hawkins,  for  his  rule.  Stat  1  &  2  Vict  c.  1 10.  s.  3. 
does  not  entitle  a  plaintifiP  to  a  capias  as  a  matter  of  right, 
whenever  his  debtor  is  within  England  and  about  to 
quit  it;  the  statute  leaves  the  Court  a  discretion  to 
grant  or  refuse  it ;  Hitchcock  v.  Hunter  (a) ;  and,  if  there 
be  a  discretion  under  any  circumstances,  the  Court  will 
exercise  it  in  favour  of  a  defendant  under  such  circum- 
stances as  these.     A  rule  Nisi  being  granted, 

T.  Janes  (of  the  Northern  Circuit)  shewed  cause  in  the 
first  instance.  In  Larckin  v.  IViUan  (&)  the  rule  is  laid 
down  that  if  the  defendant  is  about  to  leave  the  kingdom 
for  some  very  temporary  purpose  the  case  is  not  within 
the  statute :  but,  as  Alderson  B.  says,  '<if  he  is  going  for 
such  a  purpose,  or  for  such  a  length  of  time,  as  that  he  is 
not  likely  to  be  forthcoming  when  the  plaintiff,  by  the 
ordinary  course  of  law  proceedings,  would  be  entitled 
to  judgment,  and  to  have  his  body  in  execution,  he  has 
a  right  to  prevent  his  departure.  **  That  is  consistent 
with  Hitchcock  v.  Hunter  (a),  and  is  applicable  here. 
[Crompton  J.  In  Larchin  v.  fFiUan{b)  the  point  was 
whether  it  was  shewn  that  the  defendant  was  about  to 
leave  the  kingdom ;  no  question  as  to  abuse  of  process 
was  before  the  Court  Can  you  shew  that,  whenever 
the  body  of  the  debtor  is  within  the  kingdom,  though 

(a)  5  Jurist,  770.  (6)  4  M.  ^  W,  351. 
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brought  here  by  force  or  fraud  on  the  part  of  the  ere-        1858. 
ditor,  the  Court  is  bound  to  prevent  his  leaving  it?]        stein 
It  may  be  that  in  such  an  extreme  case  a  judge  might     yalken- 
be  justified  in  discharging  a  debtor:  but  this  is  not  such 
an  extreme  case. 

H.  Hawkins  was  heard  in  support  of  his  rule. 

WiGHTBiAN  J.  In  this  case  it  appears  that  the  de- 
fendanty  being  indebted  to  the  plaintifis  on  a  cause  of 
action  which  accrued  abroad,  was  induced  by  a  Mr. 
Smiih  to  believe  that  he  would  have  benefit  from  a 
personal  interview  with  some  party  in  England^  and  to 
come  here  in  consequence,  and  that,  on  his  doing  so, 
he  was  immediately  arrested.  The  first  question  is  one 
of  fact:  Was  he  induced  to  come  by  a  fraud  to  which 
the  plaintifl^  were  privy  ?  Now,  on  these  afiidavits,  I 
entertain  no  doubt  whatever  that  all  the  representations 
of  Smiih  were  mere  fictions,  made  solely  for  the  purpose 
of  inducing  the  defendant  to  come  to  England  that  he 
might  be  arrested,  and  that  the  plaintifis  were  parties  to 
this  delusion  which  produced  the  desired  effect  of  bring- 
ing the  defendant  here,  where  he  never  would  have 
come  had  he  known  the  truth.  Then,  having  no  doubt 
at  all  that  the  defendant  was  lured  to  this  country  by 
the  fitiud  of  the  plaintifis,  the  next  question  arises :  and 
it  seems  to  me  that  the  plaintifis  are  disabled  from  taking 
advantage,  of  their  own  fitiud.  It  is  much  as  if  the  plain- 
tifis had  given  the  defendant  an*  express  undertaking  that 
he  should  not  be  arrested  whilst  in  England.  I  cannot 
doubt  that,  by  giving  such  an  undertaking,  the  plaintifis 
would  disqualify  themselves  from  procuring  an  arrest. 
Bringing  the   defendant  here  by  fraud   has  at  least 
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Stein 

▼. 

VaLK  EN- 
BUI  8  EN. 


as  much  eflTect  as  if  there  were  an  express  promise. 
In  Hitchcock  V.  Hunter  {a)  this  Court,  after  considera- 
tion, thought  the  statute  not  imperative.  If  we  have  a 
discretion  (and  I  do  not  doubt  the  authority  of  that  case), 
this  is  a  case  for  the  exercise  of  it.  But  I  proceed  on 
the  ground  that  a  party  cannot  avail  himself  of  hb  own 
fraud. 


Crompton  J.  It  is  not  necessary  to  decide  whether 
there  is  a  discretion  in  a  Judge  or  not.  There  is  no 
doubt  that,  when  it  is  made  out  that  the  debtor  is  about 
to  leave  the  country,  a  Judge  in  general  ought  to  make 
the  order.  But  there  may  arise  cases  in  which  the 
amount  of  damages,  and  the  length  of  time  the  party  is 
about  to  remain  abroad,  and  other  things,  are  such  as 
to  make  it  hard  to  arrest  the  party  ;  and  this  leads  me 
to  think  that  there  may  be  a  discretion,  in  a  proper 
case,  to  refuse  an  order.  But  in  the  present  case  the 
process  of  the  Court  has  been  abused.  The  debtor, 
being  a  foreigner  resident  out  of  the  jurisdiction,  is  by  a 
concerted  trick,  amounting  to  a  fraud,  brought  within  it 
I  think  that  the  plaintiffs,  being  parties  to  such  a  fraudu- 
lent abuse  of  our  process,  are  prevented  by  a  personal 
disability  from  availing  themselves  of  the  Act.  I  doubt 
much  also  whether  a  foreigner,  brought  into  the  country 
in  this  manner,  can  fairly  be  said  to  be  about  to  quit 
England  within  the  meaning  of  the  Act  And  the  case 
is  the  stronger  as  the  debt,  debtor,  residence  and  every- 
thing is  foreign.  But  this  rule  is  absolute  on  the  ground 
that  our  process  is  abused. 

(No  other  Judge  was  present) 


(a)  5  Jwia,  77a 
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H.  Hawkins  inquired  whether  the  rule   was   to  be        1858. 
absolute  to  set  aside  the  service  of  the  writ  as  well  as  the 


Stein 
order.  v. 


Valken- 

HUT3KN. 


Per  Curiam.  The  whole  was  an  abuse  of  the  process. 
It  must  all  be  set  aside. 

Rule  absolute  accordingly. 


The  Queen  against  The  Justices  of  Derbyshire,  saiurday, 

April  nth. 

"DODEN^  at  the  instance  of  Hie  Manchester,  Sheffield  Under  stat. 
and  Lincolnshire  Railway  Company^  had  obtained  a  c.  60. »,  23.*, 
rule  Nisi  for  a  mandamus  commanding  TTie  Justices  of  t\o^ZlsMd, 
Derbyshire  to  enter  continuances  and  hear  the  appeal  of  the  hlTdeemed  ^^^ 
Company  against  an  order  of  justices.   It  appeared  by  the  *k^gbwaynot 
affidavits  that  the  Company  had  made  a  road,  and  siven  fic'^nt  utility 

.  .  ^  to  justify  its 

notice  to  the  surveyors  of  the  highways  in  the  township  of  beinp:  kept  in 
1     .     .  .  ,    ,.  .  ,  .   ,  ,  ,  ,.       repair  at  the 

their  intention  to  dedicate  it  as  a  highway  to  the  public,  expence  of 
The  surveyors  convened  a  meeting  of  the  vestry,  who  The'justices 
deemed  such  highway  not  of  sufficient  utility  to  the  decidiiig,Tn*'^ 
inhabitants  to  justify  its  being  kept  in  repair  at  the  ^°h*the"de. 
expence  of  the  parish*     The  Company  were  summoned  termination  of 

'^  _  ^  .  the  vestry, 

before  justices  at  a  special  sessions:  and  the  justices  that  the  high- 

way  was  not 

made  an  order  adjudging  ''that  the  highway  so  pro-  of  sufficient 
posed  to  be  dedicated  as  aforesaid  is  not  of  sufficient      Held,  that 
utility  to  the  inhabitants  to  justify  its  being  kept  in  Jhe"^uarier 
repair  at  the  expence  of  the  inhabitants  of  the  town-  ^^tte^pcreons 
ship.''     Against  this  order  the  Company  appealed:  the  ^f '^^"^*^*"^ ^^® 
Quarter  Sessions,  after  argument,  decided  that  they  had  agwnst  this 
no  jurisdiction  to  hear  an  appeal  against  such  an  order. 
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1858.  Monk  and  A.  J.  Johnston  now  shewed  cause.  Stat  5  &  6 

The  Queen  W.  4.  c.  6. 8.  23.  enacts  that  no  road  made  or  hereafter 
Justices  of  to  be  made  by  and  at  the  expence  of  any  individual 
DEKBYsaiRB.  «g|j^y  jjg  deemed  or  taken  to  be  a  highway  which  the 
inhabitants  of  any  parish  shall  be  compellable  or  liable 
to  repair,  unless  the  person"  "proposing  to  dedicate  such 
highway  to  the  use  of  the  public  shall  give  three  calendar 
months  previous  notice  in  writing  to  the  surveyor  of  the 
parish  of  his  intention  to  dedicate  such  highway  to  the 
use  of  the  public,  describing  its  situation  and  extent,  and 
shall  have  made  or  shall  make  the  same  in  a  substantial 
manner  and  of  the  width  required  by  this  Act,  and  to 
the  satisfaction  of  the  said  surveyor  and  of  any  two 
justices  of  the  peace  of  the  division  in  which  such 
highway  is  situate  in  petty  sessions  assembled,  who  are 
hereby  required,  on  receiving  notice  from  such  person,'' 
"  to  view  the  same,  and  to  certify  that  such  highway  has 
been  made  in  a  substantial  manner,  and  of  the  width 
required  by  this  Act,  at  the  expence  of  the  party 
requiring  such  view,  which  certificate  shall  be  enrolled 
at  the  Quarter  Sessions  holden  next  after  the  granting 
thereof,  then  and  in  such  case,  after  the  said  highway 
shall  have  been  used  by  the  public,  and  duly  repaired 
and  kept  in  repair  by  the  said  person"  "  for  the  space  of 
twelve  calendar  months,  such  highway  shall  for  ever 
thereafter  be  kept  in  repair  by  the  parish  in  which  it  is 
situate :  provided  nevertheless,  that  on  receipt  of  such 
notice  as  aforesaid  the  surveyor  of  the  said  parish  shall 
call  a  vestry  meeting  of  the  inhabitants  of  such  parish,  and 
if  such  vestry  shall  deem  such  highway  not  to  be  of  suffi- 
cient utility  to  the  inhabitants  of  the  said  parish  to  justify 
its  being  kept  in  repair  at  the  expence  of  the  said  parish, 
any  one  justice  of  the  peace,  on  the  application  of  the  said 
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surveyor,  shall  summon  the  party  proposing  to  make  the  1858. 
new  highway  to  appear  before  the  justices  at  the  next  The  Qubkn 
special  sessions  for  the  liighways  to  be  held  in  and  for  j^^  of 
the  division  in  which  the  said  intended  highway  shall  Dkkbyshieb. 
be  situate ;  and  the  question  as  to  the  utility  as  aforesaid 
of  such  highway  shall  be  determined  at  the  discretion 
of  such  justices."  The  original  decision  under  this  sec- 
tion is  by  the  vestry :  if  they  decide  against  the  party 
seeking  to  dedicate  the  road  there  is  an  appeal,  and  the 
question  is  to  be  decided  according  to  the  discretion  of 
the  justices  at  the  special  sessions.  The  contention  on 
the  other  side  must  be  that  an  appeal  to  the  Quarter 
Sessions  is  given  by  sect.  105,  **  that  if  any  person  shall 
think  himself  aggrieved"  by  any  '*  determination  made, 
or  by  any  matter  or  thing  done,  by  any  justice  or  other 
person  in  pursuance  of  this  Act,  and  for  which  no 
particular  method  of  relief  hath  been  already  appointed, 
such  person  may  appeal"  to  the  Quarter  Sessions.  But 
here  the  Act  has  appointed  a  mode  of  relief  by  an  ap- 
peal to  the  justices  at  the  special  sessions.  [Crompton  J. 
The  grievance  against  which  an  appeal  is  given  is  the 
judicial  determination,  not  the  matter  which  gives  rise 
to  it.  If  this  Court  give  judgment  for  the  defendant  in 
an  action  of  debt,  the  plaintiff  appeals,  not  against  the 
defendant's  non-payment  of  the  debt,  but  against  our 
decision  in  favour  of  the  defendant.  The  vestry  under 
this  section  are  not  acting  judicially ;  they  are  parties 
interested,  determining  whether  they  will  assent;  and 
the  parties  are  not  aggrieved  by  their  determination  to 
refuse  assent.]  The  language  of  the  section,  that  it 
shall  be  ''at  the  discretion"  of  the  special  sessions,  shews 
that  there  was  to  be  no  appeal  from  their  decision.  No 
appeal  is  given  against  the  allowance  or  disallowance 
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1858.        by  the  special  sessions  of  the  surveyor's  accounts,  either 

Tbe  QuEBN     "°d^r  sects.  48,  80,  of  the  old  Highway  Act,  13  G.  3. 

Justices  of     ^"  ^®- '  ^^  ^*  ^^^  Justices  of  the  West  Riding  of  York- 

DKEBT8IHRB.  skire  {a\  Bex  v.  Mitchell  {b) ;  or  under  sects.  44,  105,  of 

the  present  Highway  Act  (5  &  6  PF.  A.  c.  50.) ;  Reffina 

V.  2%e  Justices  of  the  West  Riding  {c\  Regina  v.  Justices 

of  Leicestershire  (rf). 

Bodeuy  in  support  of  the  rule.  The  order  against 
which  the  appeal  was  made  was  a  determination  of  the 
justices  within  the  very  words  of  sect  105.  It  is  said, 
however,  that  a  particular  method  of  relief  is  given  by 
the  Act.  That  might  be  so  if  the  justices  at  special 
sessions  sat  in  appeal  from  a  previous  decision  :  but  the 
vhole  proceedings,  up  to  the  time  when  the  parties  come 
before  the  special  sessions,  are  ex  parte.  The  decisions 
in  Rex  v.  The  Justices  of  the  West  Riding  of  Yorkshire  (a) 
and  Rex  v.  Mitchell (b)  partly  proceeded  on  the  ground 
that  the  surveyor's  accounts  were,  by  the  act  then  in 
force,  to  be  allowed  by  one  justice,  and,  in  case  he  was 
not  satisfied,  by  the  special  sessions.  It  was  thought 
that  this  was  in  the  nature  of  an  appeal.  This  reason 
did  not  exist  under  stat  5  &  6  ^.  4.  r.  50. :  but  this 
Court,  in  Regina  v.  The  Justices  of  the  West  Riding  (c), 
gave  another  reason.  Lord  Denman^  in  delivering  judg- 
ment, says  («) :  "  The  provision  made  for  the  surveyor's 
handing  over  the  accounts  after  they  should  have  been 
settled  and  allowed  by  the  special  sessions  shewed  that 
the  Legislature  did  not  intend  the  general  appeal  clause 
to  apply;"    and  he  adds,  that  the  justices  at  special 

(a)  5  r.  R,  629.  (6)  6  T,  R,  701. 

(«)  I  Q.  B.  624.  (rf>  8  E,  ^  B.  657. 

(e)    I  Q.  B,  628. 
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sessions  had  power  to  examine  the  surveyor  on  oath.        ]858. 
No  such  reason   exists   here.      Eegina  v.   Justices  of   xhc  Quebn 
Leicestershire  {a)   was   but   an  affirmance  of  Begina  v.      .    7*   ^^ 
The  Justices  of  the  West  Riding  (b).  Dkebybhikb. 

WiGHTMAN  J.  This  rule  must  be  absolute.  In  effect, 
unless  there  be  an  appeal  to  the  Quarter  Sessions  in  this 
case,  there  is  no  appeal  from  the  first  determination  on 
the  subject.  In  this  respect  the  order  differs  fi-om  those 
discussed  in  Itex  v.  The  Justices  of  the  West  Riding  (e) 
and  Rex  v.  Mitchell  {d) ;  for  the  old  Highway  Act  contem- 
plated that  the  surveyor's  accounts  should  first  come 
before  one  justice,  subject  to  going  before  the  special 
sessions ;  and  that  is  adverted  to  in  Regina  v.  The  Justices 
of  the  West  Riding  {b).  But  the  decision  in  that  case  was 
on  a  different  section  of  the  present  Highway  Act,  and 
was  based  on  this,  that  the  special  sessions  had  greater 
powers  for  investigating  the  surveyor's  accounts  than 
the  Quarter  Sessions.  It  would  have  been  an  absurdity 
to  send  the  accounts  to  the  special  sessions  with  power 
to  examine  the  surveyor  upon  oath,  and  allow  an 
appeal  from  their  decision  to  a  tribunal  which  could  not 
do  so,  and  might  reverse  the  decision  on  account  of 
the  exclusion  of  his  testimony.  But  under  the  present 
section  (23)  the  first  occasion  on  which  there  is  any 
judicial  determination  is  when  the  parties  are  before  the 
special  sessions ;  and  if  that  determination  is  erroneous 
the  party  is  aggrieved,  and  no  special  remedy  is  given 
to  him.  But,  by  the  very  words  of  sect.  105,  if  he 
considers  himself  aggrieved  by  it,  he  may  appeal  to  the 
Quarter  Sessions. 

(a)  ^  E.^  B.  557.  (6)  1  Q.  B.  624. 

(c)  6  T.  /?.  629.  (rO  5  T.  H.  701. 
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1868.  Cbompton  J.     We  ought  to  let  the  writ  go  unless 

The  QuBBH  ^®  think  clearly  that  there  is  no  right  Now  I  have  a 
7'  .  strong  opinion  that  the  appeal  does  lie.  The  only 
DsBBTBHiBB.  diflBculty  arises  from  the  decisions  cited,  which  are  on  a 
different  section.  I  do  not  think  we  should  be  justified 
in  refusing  the  writ  because  of  those  decisions,  which 
are  distinguishable  on  the  grounds  adverted  to.  I  think 
the  decisions  in  Rex  v.  TTie  Justices  of  the  West  Riding  (a) 
and  Rex  v.  MUcheU{b)  were  clearly  right,  on  the  ground 
that,  under  the  Act  there  in  question,  if  there  had 
been  an  appeal  to  the  Quarter  Sessions  it  would  have 
been  a  second  appeal.  The  decision  in  the  later  case 
o{  Reffina  v.  The  Justices  of  tI^e  West  Riding  (r)  seems  to 
have  been  partly  on  the  principle  of  construing  the 
new  Act  as  following  out  the  old  enactment,  and  partly 
on  the  ground  of  special  powers  being  given  to  the 
special  sessions  investigating  the  surveyor's  accounts. 
But,  under  the  section  now  before  us,  I  think  Mr. 
Baden  is  clearly  right  in  saying  that  the  proceeding 
before  the  vestry  is  not  judicial  at  all,  and  that  the  first 
and  only  judicial  determination  is  that  of  the  justices 
in  special  sessions.  If  no  appeal  lies  against  that  to  the 
Quarter  Sessions,  there  is  no  appeal  at  all.  The  argu- 
ment was,  that  the  grievance  of  the  party  was  the  refusal 
of  the  vestry,  against  which  an  appeal  lay  to  the  special 
sessions ;  but  I  think  that  the  grievance  against  which 
sect  105  gives  an  appeal  is  a  judicial  determination 
against  which  no  other  relief  is  given. 

(No  other  Judge  was  present) 

Rule  absolute. 

(tf)  6  T,  B.  629.  (6)  5  T.  R.  701.  , 

(o)  1  Q  B.  624. 
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1858. 


Richard  Watson  and  Joseph  Pennell  against  ^^^ 
Ann  McLean. 


FIRST  count,  for  money  received  to  the  use  of  the  ^^  ^y  ^fed, 
•'  ^  conveyed  all 

plaintiffs :  2d  count,  trover  for  a  policy  of  insurance,  hw  property 

_,      to  trustees  for 

Pleas.    1.    To  first  count.   Never  indebted.   2.  To  the  benefit  of 
second  count.  Not  guilty.  3.  To  second  count,  that  the  The  convey. 
policy  was  not  the  plaintiffs'.  4.  To  the  whole,  leave  geMnS°wo«Js, 
and  licence.     Issues  thereon.  ^Ta^nd^in!" 

On  the  trial,  before  Martin  B.,  at  the  Liverpool  Spring  ^"JjJn^Jf'^jl^ 
Assizes  1858,  it  appeared  that  the  defendant  was  the  wjd  effects 

j^^  whatsoever,'* 

widow  and  executrix  of  James  McLean.    James  McLean,  and  all 

••  writings" 

on  11th  July  1854,  effected  a  policy  of  insurance  on  his  belonging  to 
own  life.     On  8th  June  1857,  he  executed  a  deed  of     He  was  pos- 
assignment  to  the  plaintifis  in  trust  for  his  creditors.  ^^,ofa^poltcy 
The  operative  words  of  the  instrument  conveyed  to  the  on'hb^"n life, 
plaintiffs,  their  executors,  administrators  and  assigns,  the  existence 
"All  and  singular  the  stock   in   trade,  goods,  wares,  not  known  to 

^  ^  the  trustees, 

merchandizes,  moneys,  debts,  bonds,  securities  for  money,  and  which  re- 
mained in  his 
household  goods  and  chattels,  and  all  and  singular  other  possession. 

the  personaT  estate  and  effects  whatsoever  and  whereso-  trustees,  hav- 

ever  belonging,  due  or  owing  to  him  the  said  James  jefrned'the 

McLean.    And  all  books  of  account,  accounts,  writings,  j^g^^^j^*  ^^ 

vouchers,  letters  and  documents  relating  to  the  same  claimed  it  from 

^  his  executor, 

and  every  part  thereof;  and  all  the  estate,  right,  title,  who  refused  to 

deliver  it  up, 

interest,  property,  claim  and  demand  whatsoever,  both  and  who  ob- 
tained the 
money  from  the  insurance  oiSce. 
Held,  by  the  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of  Q.  B.,  that 
the  legal  property  in  the  writing,  and  the  benelcial  interest  in  the  contract,  passed  to  the 
trustees  by  the  deed  ;  that  they  mieht  maintain  trover  for  the  policy  against  the  executor ; 
and  that  the  proper  measure  of  the  damages  under  the^  circumstances  was  the  amount  of 
the  money  obtained  by  it. 
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1858.  legal  and  eqaitable,  of  him  the  said  James  McLean  in, 
Watson  ^^  ^"^  ^^^  ^^  ^^^  ^^^  assigned  premises  and  every  part 
McLban.  thereof:  To  have  and  to  hold"  &c.  And  Mclean  did, 
by  those  presents,  *'  irrevocably  nominate,  constitute  and 
appoint"  the  plaintifls,  their  executors,  &c.,  "  his  true 
and  lawful  attorney  and  attorneys,  in  the  name  of  him, 
the  said  James  McLean^  to  ask,  demand,  sue  for,  recover, 
receive,  of  and  from  all  and  every  person  or  persons 
indebted  or  liable  unto  him,  the  goods,  wares,  merchan- 
dizes, sums  of  money,  debts  and  effects  which  now  are 
due,  owing  or  belonging  to  him,**  and  to  give  receipts 
and  discharges,  **  and  also  to  state,  settle  and  adjust,  with 
any  debtor  or  creditor  of  him,  the  said  James  McLean^ 
any  accounts  or  transactions  now  pending  or  unsettled,** 
and  to  agree  on  the  value  of  securities  holden  by 
McLeans  creditors  or  concur  in  selling  them,  and  to 
refer  disputed  claims  and  give  time  for  payment,  to 
appoint  attorneys,  "and  generally  to  make,  do  and 
execute  any  other  matter  or  act,  deed,  matter  or  thing 
whatsoever,  for  the  purpose  of  recovering,  receiving  or 
obtaining  payment  of  the  moneys  and  debts,  and  posses- 
sion and  delivery  of  the  goods  and  effects  intended  to 
be  hereby  assigned,  as  he  the  said  James  McLean  might 
or  could  have  done  if  these  presents  had  not  been  made." 
There  was  also  a  proviso  that,  if  all  creditors  whose  debts 
amounted  respectively  to  lOZ.  did  not  assent  in  two 
calendar  months,  or  within  such  time  as  the  trustees 
should  in  writing  appoint,  those  presents  should  be  void, 
without  prejudice  to  acts  antecedently  done.  The  policy 
in  question  was  not  specified  in  the  assignment ;  and  the 
plaintiffs  were  ignorant  of  its  existence  till  after  James 
McLean%  death.  James  McLean  out  of  his  own  moneys 
paid  the  premium  which  became  due  in  1857,  after  the 


V. 

McLban. 
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assignment,  and  died  in  1857.  The  defendant,  after  his  jj^^g^ 
death,  had  an  interview  with  the  plaintiffs,  when  they  ^  ^ 
chimed  the  policj  as  belonging  to  them.  She  afterwards 
applied  to  the  insurance  Company,  and  obtained  from 
them  lOOi,  the  amount  of  the  insurance.  On  this  evi- 
dence the  learned  Judge  directed  a  verdict  for  the 
plaintiflfs  for  100/.,  with  leave  to  the  defendant  to  move 
to  enter  a  verdict  for  her  or  reduce  the  damages. 

Edward  James  now  moved  accordingly.  There  are 
no  words  in  this  assignment  applicable  to  a  policy ;  but, 
assuming  it  to  be  included  in  the  general  words,  still  no 
legal  interest  could  pass,  and  no  action  at  law  can  be 
maintained.  [Cromptan  J.  The  effect  of  the  assign- 
ment of  a  contract  is  to  make  the  assignor  trustee  tor 
the  assignee.  But,  though  no  legal  interest  passed  in 
the  contract,  might  not  a  legal  interest  pass  in  the  instru- 
ment. Wightman  J.  Who  was  entitled  to  the  custody 
of  the  policy  when  the  plaintifis  demanded  it  from  the 
defendant  ?  If  they  were,  why  should  trover  not  lie  ?] 
That  would  entitle  the  plaintifls  only  to  nominal  damages. 
[Cromptan  J.  A  policy  of  insurance  is  a  valuable  thing, 
which  may  be,  and  very  oflen  is,  sold,  as  in  contracts 
for  sales  of  cargoes  to  be  paid  for  on  handing  over  the 
shipping  documents.  And,  if  the  defendant,  by  converting 
to  her  own  use  a  policy  the  property  of  the  plaintiffs, 
deprived  them  of  lOOJL  to  which  they  were  equitably 
.entitled,  and  which  they  could  have  got  by  means  of  the 
policy,  I  do  not  see  why  there  should  not  be  damages.] 

WiQHTMAN  J.  I  think  there  should  be  no  rule.  This 
is  trover  for  a  specific  chattel,  a  policy  of  insurance. 
Trover  for  a  bond  is  a  well  known  and  common  action ; 
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Watsoh 
McLeav. 
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and  there  seems  no  doubt  but   that  this  policy  was 
included  in  the  assignment 

Crompton  J.  I  also  think  it  clear  that  the  assign- 
ment passed  the  property  in  the  policy  as  part  of  the 
assignor's  personal  estate.  Though  the  right  of  action  at 
law  remained  in  the  assignor,  the  property  in  the  policy 
passed  at  law.  For  a  moment  I  doubted  as  to  this ;  but 
I  think  it  clear  that  trover  may  be  maintained.  And 
there  is  no  point  as  to  the  damages ;  for  the  money  was 
actually  obtained  by  the  conversion. 


[  Thufdajf, 
June  I7th.] 


(No  Other  Judge  was  present) 


Rule  refused. 


IN  THE  EXCHEQUER  CHAMBER. 


For  maririnal       A  N  appeal  having  been  brought  against  the  'decision 

p!*75.'^*  *"  **  of  the  Court  of  Queen's  Bench  in  refusing  the 

rule  in  this  cause,  Edward  James  now  moved  in  this 

Court  for  a  rule  Nisi  on  a  case  containing  the  statenients 

mentioned  in  the  report  of  the  case  below,  ante,  p.  75. 


Edward  James^  for  his  rule.  The  testator  did  not 
intend  to  assign  the  policy.  ICockburn  C.  J.  Suppose 
he  had  intended  to  do  so,  what  words  would  he  have 
used  other  than  these  ?]  Even  if  he  did  so  intend,  the 
words  are  not  sufficient.  If  the  assignment  does  not 
authorize  the  creditors  to  pay  the  premiums,  the  policy 
would  drop.     The  policy  creates  no  debt :  it  is  in  the 
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natare  of  a  lawful  wager  on  a  man's  life.  In  fact  the  1858. 
party  insured  has  no  legal  interest  in  the  proceeds  of  Watoon 
the  policy:  his  representative  only  has  such  interest.  mcLkah. 
ICoekbum  C.  J.  Surely  the  party  insured  may  assign 
the  policy.]  He  may  do  so;  and  thcn^  upon  notice 
given  to  the  office,  an  equitable  claim  accrues  to  the 
assignees.  But,  upon  looking  at  this  assignment,  the 
subject  matter  appears  to  be  confined  to  existing  debts, 
bonds,  securities  for  money,  and  chattels.  There  are 
the  words  "  personal  estate  and  effects  whatsoever :"  but 
these  must  be  construed  with  reference  to  the  words 
preceding,  and  include  only  things  ejusdem  generis.  The 
power  of  attorney  extends  only  to  debts  then  owing. 
Besides,  it  does  not  appear  that  the  creditors  have 
assented,  so  as  to  satisfy  the  proviso.  [Martin  B.  That 
point  was  not  taken  below.  Watson  B.  It  does  not 
appear  that  there  were  creditors  other  than  the  trustees.] 
That  point  then  is  not  pressed.  Suppose  a  party,  pos- 
sessed of  a  term  created  by  a  written  lease,  were  to 
assign  the  written  lease,  no  legal  interest  in  the  term 
would  pass,  but,  at  the  utmost,  only  an  interest  in  the 
paper  or  parchment  If,  by  the  general  words  of  this 
assignment,  a  policy  would  pass,  a  fortiori  a  bond  would, 
even  if  not  named  (as  in  fact  it  is  here).  But  here 
bonds,  if  not  expressly  named,  would  not  pass ;  Chanell 
V.  Babatham  (a),  where  it  was  held  that  an  obligation  did 
not  pass  by  the  words  '*  bona  et  catalla."  It  was  there 
contended  that  the  parchment  and  wax  would  pass  by 
these  words :  but  held  that,  as  the  debt  was  the  prin- 
cipal, it  was  necessary  that  the  words  of  the  grant  should 
comprehend  such  principal.      But  the  Court  allowed 

(a)  reAi.68. 


▼. 
McLean. 
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1858.  ^^^^  ^f  ^^^  grant  were  of  all  the  grantor's  goods  and 
^^^^^  chattels  in  a  specified  box,  obligations  in  that  box  would 
pass  by  reason  of  the  expressed  special  reference.  In 
Wiard  V.  Audland  (a)  Lord  Langdale  M.  R.  held  that  a 
voluntary  assignment  of  a  policy  of  assurance  retained 
in  the  hands  of  the  assignor  without  notice  to  the  grantor 
of  the  policy  was  not  effectual,  so  as  to  enable  the 
assignee  to  enforce  it.  All  that  would  pass  here  would, 
at  the  utmost,  be  an  equitable  interest ;  a  chose  in  action 
not  being  assignable  at  law.  Supposing  the  document 
to  have  passed,  the  damages  must  be  only  nominal. 
The  plaintifis,  by  the  alleged  conversion,  have  lost  only 
the  power  of  going  into  equity. 

C7.  Miltvardf  contra,  was  not  called  upon. 

CocKBURN  C.  J.  This  case  appears  to  me  to  be  a 
very  clear  one.  Here  is  an  assignment  executed  for 
the  benefit  of  creditors,  expressed  in  the  largest  and 
most  comprehensive  terms  possible.  There  can  be  no 
doubt  that  the  legal  interest  in  the  instrument  of  assur- 
ance passed  by  this,  and  that  an  interest  in  the  contract 
contained  in  the  instrument  passed  in  equity.  Therefore 
in  no  point  of  view  was  the  executrix  of  the  assignor 
entitled  to  receive  the  proceeds  of  the  policy :  not  in 
equity^  because  the  assignment  passed  the  equitable 
interest;  not  in  law,  because  the  legal  interest  in  the 
instrument  passed.  I  think  therefore  that,  having  re- 
ceived the  money  unlawfully,  she  is  liable  to  an  action 
for  money  had  and  received.  But,  independently  of 
that,  the  trustees,  under  the  assignment,  were  entitled 

(a)  8  Beav.  201.     See,  as  to  the  chattels  assigned,  H^ard  y.  AudXand, 
16  M.  $•  W.  862. 


▼. 
McLean. 
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to  have  the  instrument.  The  defendant  wrongfully  i858. 
applies  it  to  her  own  purposes :  she  thus  converts  it  to  watoon 
her  own  use.  I  thiuk,  therefore,  that  the  amount  which 
she  receives  is  the  measure  of  damages,  because,  if  the 
plaintiffs  had  had  the  instrument,  they  would  have  had  no 
difficulty  in  obtaining  that  amount.  I'here  is  therefore 
no  ground  for  a  rule. 

Mabtin  B.  I  am  of  the  same  opinion.  The  argu- 
ment is  really  put  an  end  to  by  the  question  of  the  Lord 
Chief  Justice  of  the  Common  Pleas,  What  other  words 
could  the  assignor  have  used  if  he  had  desired  to  pass 
the  policy  ? 

WiLLBS  J.  As  early  as  2  RoL  Abr.  46  Graunts  (6.) 
pL  2*  it  was  laid  down  that,  though  a  bond  debt  cannot 
be  assigned,  the  parchment  on  which  the  bond  is  written 
may  be  assigned. 

Watson  B.  and  Btles  J.  concurred. 

Rule  refused. 


Edwakd   Elliss  and  Ann  Elliss  against      ^""^f^y, 
RiCHMAN  Elliss. 


EJECTMENT  for  one  undivided  moiety  or  equal  Under  sect. 
169,  Sched. 

half  part  of  a  messuage,  buildings  and  lands  in  JEssex;  (A. )  No.  13, 

^  to  the  possession  thereof  Edward  Elliss  and  Ann  Elliss^  of  The  Com-' 

mon  Law  Pro* 
cedoreAct, 

1852  (15  &  16  Fiet,  e.  76.  \  two  tenints  in  common  may  join  iri  a  writ  ofejeotment,  stating 

tbat  tliej,  or  some  or  one  of  them,  claim  to  be  entitled :  and  the  whole  of  the  property  to 

which  they  are  entitled  in  common  may  be  recovered  on  such  writ 

E.   B.   &    K.  O 
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1858.        Bome  or  one  of  them,  claim  to  be  entitled,  and  to  eject 

j;i.u88       *^'  other  persons  therefrom." 

ELU88  ^^  *^®  ^^^»  before   Williams  J.,  at  the  last  JSssex 

Assizes,  it  appeared  that  Mary  EUiss  devised  **  my  two 
undivided  third  parts  or  shares,  and  all  other  my  estate, 
right  and  interest  whatsoever,  of,  in  and  to  all  that  mes- 
suage," &c.  to  her  '*  sons  John  and  Richman^  and  their 
heirs  and  assigns,  absolutely  and  for  ever."  Mary  Elliss 
died;  and  John  Elliss  and  Richman  Elliss  survived 
her.  Afterwards  John  died,  leaving  Richman  surviving, 
through  whom  the  present  defendant,  his  son,  claimed, 
by  purchase  fix>m  Sarah  Elliss,  the  widow  and  devisee 
in  fee  of  Richman  Elliss  the  father.  For  the  plaintiffs 
evidence  was  given  that  John  Elliss  had  severed  the 
joint  tenancy  by  executing  a  deed,  on  26th  March,  1845, 
conveying  his  interest  to  a  trustee  for  the  benefit  of 
Elizabeth  ElKss,  John  Elliss^s  wife,  for  life,  with  power 
to  her  to  appoint  the  fee  by  will,  and,  in  default  of 
appointment,  to  the  heirs  of  John  Elliss.  John  Elliss 
also,  on  the  same  day,  made  his  will,  devising  thereby 
all  his  real  and  personal  estate  to  Elizabeth  Elliss. 
After  his  death,  Elizabeth  Elliss,  by  will,  devised  all 
her  real  estate,  whatsoever  and  wheresoever,  to  the 
present  plaintifis,  and  to  their  heirs,  habendum  to  them 
and  to  their  heirs  in  equal  parts,  share  and  share  alike, 
as  tenants  in  common,  and  not  as  joint  tenants.  She 
died  without  revoking  or  altering  this  will 

For  the  defendant  it  was  contended:  first,  that  the 
two  plaintifis,  being  tenants  in  common,  could  not 
recover  their  several  shares  in  this  action;  and,  secondly,, 
that  at  any  rate  there  was  no  evidence  that  Elizabeth 
Elliss  had  power  to  devise  or  appoint  more  than  one 
half  of  two  thirds  of  the  premises.     A  verdict  was  found 
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for  the  plaintifia,  liberty  being  reserved  to  the  defendant        1858. 
to  move  as  after  mentioned.         ^  •  Eixiss 


JBafmen  now  moved  (a)  to  enter  a  verdict  for  the  de- 
fendant, or  to  reduce  the  verdict  to  one  third  of  the  pre- 
mises claimed.  As  to  the  first  point:  the  plaintiffs,  under 
the  old  law,  could  not  have  recovered  on  a  joint  demise ; 
Doe  dem,  Poole  v.  Errington  (4).  The  question  then  is 
whether  this  is  altered  by  The  Common  Law  Procedure 
Act,  1852  (15  &  16  Vict.  c.  76.).  The  object  of  that 
Act  was  to  put  an  end  to  the  fiction  in  the  action,  but 
in  other  respects  to  leave  the  action  as  It  was  before. 
[Crompton  J.  Before  the  Act,  the  declaration  might 
have  alleged  separate  demises  to  John  Doe  by  each 
tenant  in  common:  the  Act,  by  sect  169,  prescribes 
the  form  of  the  writ.  Schedule  (A.)  No.  13,  whereby 
**A-9  B.y  and  C,  some  or  one  of  them,  claim  to  be" 
'*  entitled."  Is  not  that  equivalent  to  separate  demises 
by  each  ?  Then  that  would  supply  what  was  wanting  in 
Doe  dem.  Poole  v.  Errington  (ft).]  By  sect.  180  the 
question  is  to  be,  which  of  the  claimants  is  entitled, 
and  whether  to  the  whole  or  a  part,  and,  if  to  a  part, 
to  which  part.  But  by  this  writ  each  claims  for  the 
whole.     The  second  point  arises  also  under  the  section 

last  mentioned. 

Cur.  adv.  vuU. 

Tlie  Courts  in  the  same  Term  {May  5th),  refused  the 
rule  on  the  first  point;  but  granted  a  rule  Nisi  to  reduce 
the  verdict 

llie  rule  was  not  argued,  the  case  having  been  com- 
promised. 

(a)  Before  m^ktmoM  aod  CrompUm  Js.  (6)  \  A.  ^  B.  750, 

O  2 


▼. 

ELU88. 
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1858. 


Wednesdnfff 
April  2Ut. 


Randall  and  another  against  Raper. 


'T'HE  first  count  charged  that  defendant,  by  warranting 
thirty  quarters  of  seed  barley  to  be  then  chevalier 
seed  barley,  sold  the  same  to  plaintiffs  at  and  for  a 
certain  price,  to  wit  1/.  2^.  6d.  per  quarter,  which  plain- 
tiffs paid  him :  yet  the  said  seed  barley  was  not  then 
chevalier  seed  barley ;  and  plaintiffs,  being  corn-factors, 
and  having  purchased  the  said  seed  barley  of  defendant 
in  the  w*ay  of  plaintiffs'  said  trade  for  the  purpose  of 
reselling,  did,  without  having  any  notice  or  knowledge 
of  the  said  breach  of  warranty,  and  believing  the  said 
seed  barley  to  be  chevalier  seed  barley,  resell  a  portion 
of  the  same  to  one  William  Townsendy  and  another 
portion  of  the  same  to  one  James  Dinsetiy  and  another 
portion  of  the  same  to  one  William  Joslin^  and  another 
portion  of  the  same  to  one  Wilson  Lucking :  and  plain- 
tiffs so  resold  those  portions  to  those  persons  respectively, 
at  fltod  for  divers  prices,  by  warranting  the  same  to  be 
chevalier  seed  barley,  when  in  fact  it  was  not  chevalier 
and  K)"lncurred  ^ecd  barley :  and  those  persons  respectively,  not  knowing 
thr*fa!ntrff  ^^^^^  or  having  any  notice  of  that  fact,  sowed  the  same  on 
was  liable  to      their  respective  lands  as  and  for  chevalier  seed  barley; 

make  good.  *  "^ 

Defendant      and  the  same,  not  being  chevalier  seed  barley,  yielded 

having  suffered 
Judgment  by 

default,  it  was  proved,  on  the  execution  of  the  writ  of  inquiry  for  damages,  that  tho  sale  by 
plaintiff  had  taken  place  as  alleged  ;  and  evidence  was  given  of  the  pecuniary  amount  of 
the  values  of  the  crop  obtained  and  the  crop  which  would  have  been  produced  by  seed  barley 
of  the  quality  warranted  It  further  appeared  that  the  plaintiffs*  vendee  had  claimed  from 
him  compensation,  which  the  plaintiff  had  agreed  to  make ;  but  no  sum  had  been  agreed 
upon,  and  no  payment  actually  made. 

Held  that,  in  assessing  the  damages,  the  jury  ought  to  include  the  amount  to  which  they 
considered  the  plaintiff  had  become  liable  to  his  veudee  in  respect  oi'  the  difference  of  the 
crops.     WiyktmaH  J.  dubitante. 


Declaration 
charged  that 
defendant  had 
sold  to  plaintiff 
seed  barley, 
warranting  it 
to  be  of  a 
particular 
quality,  but 
had  delivered 
seed  barley  of 
an  inferior 
quality :  and 
it  alleged,  as 
-  special  da- 
mage, that 
plaintiff,  rely- 
ing on  the 
warranty,  had 
sold  the  seed 
barley  with  a 
similar  war- 
ranty to  r., 

who  had  sown 
it  and  had 
thereby  ob- 
tained a  crop  * 
inferior  to  that 
which  would 
have  been 
produced  by 
seed  barley  of 
the  quality 
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and  produced  much  less  and  inferior  crops,  and  crops  of        |85b. 

an  inferior  quality  of  barley,  than  the  same  otherwise      randall 

would  have  done  had   the  same  been  chevalier  seed 

barley.     And  thereby  the  said  purchasers,  respectively, 

sustained  and  incurred  damages,  amounting  in  the  whole 

(to  wit)  to  300/.,  by  means  and  in  consequence  of  the 

plaintiffs'  said  breaches  of  the  said  warranties  to  them 

so  made  by  the  plaintiffs,  and  by  their  sowing  the  said 

seed  on  the  faith  of  the  same  being  true.    And  plaintifiB 

have  become  and  are  liable  to  compensate  and  make 

good  to  them,  respectively,  the  damages  by  them  so 

sustained  and  incurred  as  aforesaid.    And  plaintiffs  have 

been  and  are,  by  means  of  the  premises,  injured  in  their 

credit  in  their  said  trade  and  otherwise,  and  have  been 

and  are  otherwise  injured. 

Second  count.  That  plaintiffs  bargained  and  con- 
tracted with  defendant  to  buy  of  him,  and  the  defendant 
bargained  and  contracted  with  plaintiffs  to  sell  and 
deliver  to  them,  thirty  quarters  of  chevalier  seed  barley 
for  the  price  of  1/.  2s,  6d.  per  quarter:  and  plaintiffs 
then  paid  defendant  the  said  price,  and  were  always 
ready  and  .willing  to  accept  and  receive,  and  did  and 
performed  all  things,  and  all  things  happened  and  existed, 
to  entitle  them  to  have  the  said  seed  barley  delivered  to 
them :  yet  defendant  never  delivered  to  plaintiffs  thirty 
quarters  of  chevalier  seed  barley,  but  delivered  to  them 
thirty  quarters  of  seed  as  and  for  the  said  seed  barley  so 
bargained  and  contracted  for  as  aforesaid ;  and  plaintiiis 
accepted  the  same  as  and  for  the  said  seed  barley  so 
bargained  and  contracted  for,  not  knowing  or  having 
any  notice,  as  the  fact  was,  that  it  was  not  that  descrip- 
tion of  seed  barley ;  and,  believing  that  the  same  was 
chevalier  seed  barley,  resold  &c.  (as  in  the  first  count). 
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1858.  The  defendant  pleaded  two  pleas,  but  afterwards  with- 

Randall  ~  ^^^  ^'^^"^  under  a  Judge's  order ;  and  judgment  by 
j^p^j^  default  was  signed ;  and  a  writ  of  inquiry  issued  to  assess 
the  damages. 

On  the  execution  of  the  writ  of  inquiry,  before  the 
deputy  sheriff  of  Essex^  on  8th  April  1858,  it  was  agreed 
that  the  difference  in  price  between  chevalier  seed  barley 
and  the  seed  barley  delivered  was  lOs.  per  quarter,  or 
15Z.  for  the  thirty  quarters.  Evidence  was  then  given 
of  the  ^les  by  the  plaintiffs,  as  alleged  in  the  declaration : 
and  it  was  proved  that  the  loss  to  the  parties  who  had 
purchased  from  the  plaintiffs,  by  reason  of  the  difference 
in  their  crops,  was  in  all  26  R  7s.  6d.  These  purchasers 
had  made  claims  upon  the  plaintifls  for  compensation ; 
and  the  plaintifls  had  agreed  to  satisfy  them:  but  no 
amount  had  been  fixed ;  nor  had  any  sum  been  paid. 

The  deputy  sheriff  directed  a  verdict  for  261/.  7s,  6d., 
reserving  leave  for  defendant  to  move  to  reduce  the 
verdict  to  15/. 

Bovill  now  moved  to  reduce  the  damage  to  15/^,  in 
pursuance  of  the  leave  reserved,  or  to  set  aside  the 
execution  of  the  writ,  on  the  ground  of  misdirection 
and  of  the  verdict  being  against  the  evidence.  There 
ought  not  to  have  been  any  allowance  for  damages  in 
respect  of  the  plaintifiis  having  agreed  to  make  com- 
pensation to  their  vendees:  the  amount  of  the  com- 
pensation is  not  ascertained :  indeed  the  claim  itself  is 
not  definite.  [Lord  Campbell  C.  J.  If  there  is  a  pro- 
bability of  loss  in  that  respect,  the  jury,  it  should  seem, 
may  estimate  that.]  The  damage  ought  to  be  such  as, 
according  to  the  usual  course  of  things,  would  arise 
naturally  from  the  breach  of  the  contract  between  the 
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plaintiffs  and  the  defendant,  or  sach  as  roight  reason-  1858. 
ably  be  supposed  to  have  been  contemplated  between  iumdall 
ibe  parties  to  the  contract ;  Hadley  v.  Buxendale  (a).  Rapbk. 
[CrompUm  J.  In  that  case,  it  does  seem  that  the 
defendants  had  some  notice  of  the  urgency  of  the  case, 
so  as  to  suggest  to  them  the  consequences  of  an  unreason- 
able delay :  but  I  feel  a  difficulty  in  seeing  bow  such  notice 
can  affect  the  result  (ft).  In  Collen  v.  Wright  (c),  where 
an  agent  was  held  liable  to  a  party,  with  whom  he  con* 
tracted  in  the  name  of  an  alleged  principal,  for  untruly 
(though  without  fraud)  representing  that  he  had  the  autho- 
rity of  such  alleged  principal  to  let  a  farm,  the  Court  of 
Exchequer  (chamber,  as  well  as  this  Court,  held  that  the 
agent  was  bound  to  compensate  the  party  to  whom  be 
made  the  representation  for  the  expences  which  that  party 
had  sustained  in  attempting  to  enforce  specific  perform- 
ance against  the  alleged  principal,  after  giving  notice  to 
the  agent  of  the  intended  proceedings,  the  agent  not 
retracting  his  assertion  of  the  authority.]  In  Hamlin 
V.  Great  Northern  Railway  Company  {d)  the  plaintiff 
sued  a  railway  company  for  not  performing  a  contract 
to  carry  him  according  to  the  announcement  of  its 
arrangements:  and  it  was  held  that  he  could  not 
recover  damages  in  respect  of  his  having  been  thereby 
obliged  to  break  appointments  with  customers.     [Lord 

(a)  9  Sxdk.  341. 

(b)  The  view  of  the  Court  of  Exchequer  as  to  this  appears  to  be  inti» 
mated  in  the  following  passage :  "  Had  the  special  circumstances  been 
known,  the  parties  might  have  specially  prorided  for  the  breach  of  contract 
b/  special  terms  as  to  the  damages  in  that  case ;  and  of  this  advantage  it 
would  bo  Terj  unjust  to  deprive  them ;"  9  Exch,  355. 

(e)  B  E.  ^  B.  647,  in  Exch.  Ch.,  affirming  the  Judgment  of  Q.  B.  in 
CoflcM  V.  H^rifiki,  1  E,^  B.  301. 
(«/>  \  H.^  N.  408. 
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1858,  Campbell  C.  J«  Those  damages  were  uncertain.]  The 
Randall  damages  claimed  here  are  equally  so.  [Cramptan  J. 
Raper.  referred  to  Waters  v.  Towers  (a),  cited  in  Hadley  v. 
Baxeiutale  (&).]  In  an  action  for  breach  of  contract  to 
deliver  goods  at  a  specified  time,  the  measure  of  the 
damages  is  the  difference  between  the  contract  price 
and  either  the  market  price  at  the  time  specified,  or, 
if  the  purchaser  have  sold  over,  the  price  at  which  he 
has  so  sold :  but  the  anticipated  profits  which  such  pur- 
chaser's vendee  might  have  made  cannot  be  taken  into 
account;  Peterson  v.  Ayre  (c).  That  is  the  rule  upon 
which  the  present  defendant  insists.  The  question  of 
the  measure  of  damages  for  breach  of  warranty  was 
much  discussed  in  Clare  y.  Maynard (d),  [Wyhtman  J. 
That  was  the  case  of  the  loss  of  a  bargain :  the  claim 
here  is  in  respect  of  a  liability  incurred.  But  do  you 
contend  that,  if  the  plaintiffs  had  actually  paid  money 
in  satisfaction  of  that  liability,  they  could  not  have  re- 
covered it  in  this  action  ?]  The  authorities  go  as  far  as 
that. 

Lord  (Campbell  C.  J.  I  am  of  opinion  that  in  this 
case  there  should  be  no  rule.  The  defendant  contends, 
in  the  first  place,  that,  even  if  the  plaintifib  bad  actually 
paid  to  the  subvendees  the  amount  of  the  damage  suffered 
by  these  latter,  the  money  so  paid  could  not  have  been 
recovered  in  this  action.  But  I  am  clearly  of  opinion 
that  in  that  case  the  plaintiffs,  being  compelled  to  pay 
these  damages  to  the  subvendees  for  breach  of  a  war- 
ranty similar  to  that  given  by  the  defendant  to  the 
plaintiffs,  would   have   been   entitled   to   recover  such 

(a;   8  Exch.  401.  (6)  9  Exch,  341. 

(c)  13  Com.  B,  ;363.  (</)  e  A.  ^  E.  619. 
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damages  as  special  damage  in  this  action.  It  was  a  1858. 
probable,  a  natural,  even  a  necessary,  consequence  of  Rahdall 
this  seed  not  being  chevalier  barley  that  it  did  not  pro* 
duce  the  expected  quantity  of  grain.  That  is  a  conse- 
quence, not  depending  upon  the  quality  of  the  soil,  but 
one  necessarily  resulting  from  the  contract  as  to  the 
quality  of  the  seed  not  being  performed.  But  then  it 
is  contended,  secondly,  that,  even  if  the  damages  could 
be  recovered  in  the  event  of  actual  payment,  they  cannot 
be  recovered  upon  a  mere  liability.  I  think  we  cannot 
lay  down  a  rule  that  the  mere  liability  cannot  be  the 
foundation  of  damages:  if  it  can,  the  amount  may 
be  estimated  by  a  jury.  The  demand  is  made,  and  is 
a  just  one :  and,  though  it  is  not  jet  satisfied,  yet  the 
jury  may  find  to  what  extent  the  plaintiffs  are  damnified 
by  their  having  become  liable  to  it 

WioHTMAN  J.  I  have  no  doubt,  on  general  principles, 
that  the  plaintiffs,  if  they  had  paid  these  damages  to 
their  vendees,  might  have  recovered  them  in  the  present 
action.  But  the  doubt  which  I  entertain  arises  from 
this.  At  present,  all  that  has  been  done  is  that  the 
subvendees  have  made  a  claim  for  damages;  and,  as 
these  damages  are  unliquidated,  more  or  less  than  what 
is  claimed  may  be  given.  Now,  on  a  contract  of  in- 
demnity, it  is  only  the  actual  loss  that  can  be  recovered. 
Here  eventually  no  loss  may  be  suffered.  I  do  no  more 
than  mention  this  doubt. 

Erlb  J.  The  question  is,  what  amount  of  damages 
is  to  l»e  given  for  the  breach  of  this  warranty.  The 
warranty  is,  that  the  barley  sold  should  be  chevalier 
barley.     Tbc  natural  consequence  of  the  breach  of  such 
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1858.  A  warranty  is  that,  the  barley  which  has  been  delivered 
Randall  leaving  been  sown  and  not  being  chevalier  barley,  an 
inferior  crop  has  been  produced.  This  damage  naturally 
results  from  the  breach  of  the  warranty :  and  the  ordi- 
nary measure  of  it  would  be  the  difference  in  value 
between  the  inferior  crop  produced  and  that  which 
would  have  been  produced  from  chevalier  barley :  that 
is  not  inconsistent  with  Hadkyy,  Baxendak(a),  But 
then  it  is  said  that  here  the  plaintifis  have  made  no 
actual  payment ;  so  that,  if  they  recovered  such  damages 
in  this  action,  they  might  put  them  into  their  own 
pockets  without  paying  the  sub-vendees.  But  I  think 
that  the  true  rule  is,  that  a  liability  to  loss  is  sufficient 
to  give  the  party  liable  a  title  to  recover. 

Crompton  J.  Taking  the  narrowest  rule  as  to  the 
probable  and  necessary  consequences  of  a  breach  of 
contract,  these  damages  fall  within  iu  It  is  said^  how- 
ever, that  the  plaintifis  have  here  only  incurred  a  liability, 
and  have  made  no  payment  But  I  entirely  deny  that 
payment  is  necessary  to  entitle  a  party  to  recover.  Lia- 
bility alone  is  sufficient  It  has  always  been  customary 
to  state,  in  the  allegation  of  special  damage,  "  whereby 
the  plaintiff  became  liable  to  pay :"  I  recollect  a  discus- 
sion once  arising,  whether  an  allegation  **  whereb}'  the 
])laintiff  paid"  was  sufficient  without  an  allegation 
"  whereby  the  plaintiff  became  liable  to  pay :"  but  I 
do  not  recollect  a  discussion  whether  the  latter  allega- 
tion was  sufficient  without  the  former.  In  actions  for 
bodily  injuries,  the  liability  to  pay  the  surgeon's  bill  is 
always  allowed  as  an  item  in  the  damages.     It  is  quite 

(a)  9  Exch  341. 
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clear  to  me  that  in  this  case  the  liability  of  the  plaintifis        1858. 
to  pay  their  sub-yendees  would  be  a  proper  item  in      ^laxoxll 
estimating  the  damages.    In  an  action  for  breach  of      rafer. 
contract  you  can  recover  only  once ;   and  the  action 
accmes  at  the  moment  when  the  breach  occurs.     A 
liability  to  payment,  which   has  been   incurred  by  a 
plaintiff  in  consequence  of  the  breach  of  a  defendant's 
contract,  may  well  form  a  part  of  the  damages,  though 
it  may  be  difficult  to  estimate  them. 

Rule  refused. 
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Cattell,  appellant,  against  Irkson,  respondent.    wed$utMday, 

^HIS  was  a  case  stated  by  justices  for  the  opinion  of  An  ioformatioa 

this  Court  under  stat.  20  &  21  Vict.  c.  43.  ^deTiut'^*' 

**  At  a  petty  sessions  of  the  peace  holden  in  and  for  ^32^^23' 

the  division  of  Lutterworth,  in"  Leicestershire,  24th  De-  fo'-uwDir*" 

^  '  engine  for  toe 

eember,  1857,   before   the   nndersisned  &c.  (names  of  ?»»?<»«  ^^ 

taking  gane, 

three  justices  of  the  division),  **  John  Cattell,  the  above  without  the 

aathority  of 

named  defendant,  was  charged  in  and  by  a  certain  in-  a  certificate, 
formation  for  that,  on  the  7th  day  of  November,  1857,  proceeding  in 
at"&c.,  "he,  the  said  John  Cattell,  did  unlawfully  use  Ts^llhilrJeT'*^ 
certain  engines,  to  wit  two  snares,  for  the  purpose  of  ^iggjot^ofan" 
then  and  there  takimr  same  on  certain  land  in  the  occu-  office  puniah- 

^  ^  able  on.  sum- 

nation  of  Thomas  Cattell,  there  situate;   he  the  said  maryconvic- 

'  ^  ^  tion,  within 

John  Cattell  not  being  then  and  there  authorized  so  to  the  meaning 

of  sect.  3  of 

do,  for  want  of  a  game  certiBcate.    And,  the  said  parties  stat.  u  &  15 
respectively  being  then  present,   the  said  charge  was  and/therefore, 
duly  heard  by  us;  and,  upon  such  hearing,  we  adjudged  chlr^^is  not 
the  said  John  Cattell  to  be  convicted  of  the  said  offence,  ^°P^n°bir 

to  give  eri . 
dcnce  for  or  against  himself. 
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1858.        and  to  forfeit  and  pay  the  sum  of  51,9  and,  in  default  of 
Cattell      immediate  payment,  to  be  imprisoned  in  the  house  of 

I&B80N.  correction  at  Leicester  in  the  said  county  of  Leicester, 
and  there  to  be  kept  to  hard  labour  for  the  space  of  one 
calendar  month."  The  case  then  stated  that  the  de- 
fendant had  required  a  case,  which  the  justices  stated  as 
follows. 

**  At  the  hearing  of  the  said  information,  and  on  the 
close  of  the  informant's  case,  Mr.  Stephen  Mash,  the 
attorney  for  the  defendant  Mr.  John  Cattell^  tendered 
the  said  defendant  John  Cattell  to  be  sworn  as  a  witness 
in  his  own  behalf,  and  contended  that  the  defendant 
was  so  entitled  to  be  put  npon  his  oath,  and  to  be  exa- 
mined and  give  evidence  under  the  statute  of  14  &  15 
Vict.  c.  99.  s.  -2. :  and  Mr.  Mash  contended  that  the 
words  of  exception,  occurring  in  the  third  section  of  the 
statute,  ^  or  any  offence  punishable  on  summary  convic- 
tion,' must  be  read  in  conjunction  with  the  preceding 
words  *  any  criminal  proceeding ;'  and  that,  in  order  to 
exclude  the  defendant,  the  offence  punishable  on  sum- 
mary conviction  must  be  of  a  criminal  nature,  which 
this  was  not.  Mr.  Afash  also  cited  the  case  of  TTie 
Attorney  General  v.  Radloff'^  (a),  &c  "  The  gentleman 
who  appeared  in  support  of  the  information  contended, 
on  the  other  hand,  first,  that  this  was  an  offence  punish- 
able on  summary  conviction,  and  for  which  no  private 
redress  could  be  had,  and  that  criminal  proceedings 
include  an  offence  punishable  on  summary  conviction, 
and,  therefore,  that  the  third  section  of  the  said  statute 
clearly  renders  the  defendant  incompetent  to  be  a 
witness  either  for  or  against  himself. 

(a)   10  Exch,  84. 
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"And  whereas,  upon  the  said  hearing,  we,  being  of  IS5S. 
opinion  that  this  was  an  oflFence  punishable  on  sum-  cattell 
mary  conviction,  the  defendant  was  not  a  competent 
witness  either  for  or  against  himself,  and  we  therefore 
rejected  his  evidence  and  refused  to  swear  him.  A 
witness  was  then  tendered  and  examined  for  the  dc^ 
fendant :  and  we  then  convicted  him  as  aforesaid." 

The  question  stated  was,  Whether  the  justices  were 
correct  in  point  of  law,  and  what  should,  be  done  in  the 
premises. 

WeUby^  for  the  respondent.  The  appellant  was  clearly 
not  competent  to  give  evidence  for  himself,  unless  a 
competency  was  created  by  stat.  14  &  15  Vict  c.  99. 
Sect.  2  of  that  Act  enacts  that,  **  on  the  trial  of  any  issue 
joined,  or  of  any  matter  or  question,  or  on  any  inquiry 
arising  in  any  suit,  action,  or  other  proceeding  in  any 
Court  of  justice,  or  before  any  person  having  by  law,  or 
by  consent  of  parties,  authority  to  hear,  receive,  and 
examine  evidence,  the  parties  thereto,"  &c.,  *' shall, 
except  as  hereinafter  excepted^  be  competent  and  com- 
pellable to  give  evidence"  '^on  behalf  of  either  or  any 
of  the  parties."  But,  by  sect  3,  "  nothing  herein  con- 
tained shall  render  any  person  who  in  any  criminal 
proceeding  is  charged  with  the  commission  of  any  indict- 
able offence,  or  any  offence  punishable  on  summary  con' 
victianf  competent  or  compellable  to  give  evidence  for 
or  against  himself  or  herself*  The  question,  therefore, 
ia^  whether  the  appellant  was  here  charged  with  the 
commission  of  any  offence  punishable  on  summary  con- 
viction. Now  he  was  chai^ged  with  unlawfully  using 
engines  for  the  purpose  of  taking  game,  not  being 
authorized  to  do  so,  for  want  of  a  game  certificate.   The 
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1868.  proceeding  was  under  stat.  1  &  2  fV.4.c.  32.»  sect.  23 
Cattell  ^^  which  enacts  that,  if  any  person  shall  use  any  engine 
or  instrument  for  killing  or  taking  game,  he  *^  not  being 
authorized  to  do  so  for  want  of  a  game  certificate,  he 
shall,  on  conviction  thereof  before  two  justices  of  the 
peace,  forfeit  and  pay  for  every  such  offence  such  sum 
of  money,  not  exceeding  5L,  as  to  the  said  justices  shall 
seem  meet,  together  with  the  costs  of  the  conviction." 
This,  therefore,  is  a  summary  ^^  conviction  *'  for  an 
**  offence,"  by  the  words  of  the  section.  By  sect.  38, 
the  justices  may  adjudge  that  the  sum  be  paid  immedi- 
ately, or  within  such  period  as  they  shall  think  fit,  *^and 
that  in  default  of  payment  at  the  time  appointed  such 
person  shall  be  imprisoned  in  the  common  gaol  or  house 
of  correction  (with  or  without  hard  labour),  as  to  the 
justice  or  justices  shall  seem  meet,  for  any  term  not 
exceeding  two  calendar  months  where  the  amount  to  be 
paid,  exclusive  of  costs,  shall  not  amount  to  5£,  and  for 
any  term  not  exceeding  three  calendar  months  in  any 
other  case,  the  imprisonment  to  cease  in  each  of  the  cases 
aforesaid  upon  payment  of  the  amount  and  costs."  The 
proceeding  has  thus  all  the  characteristics  of  a  '*  crimi- 
nal proceeding,"  which  no  doubt  is  necessary  in  order  to 
bring  the  case  within  the  exception  in  sect.  3  of  stat 
14  &  15  Vict  e.  99.  In  Attorney  General  v.  Radloff{a) 
the  Court  of  Exchequer  was  equally  divided  on  the 
question  whether  a  party  could  be  a  witness  on  his  own 
behalf  against  whom  an  information  was  filed  by  the 
Attorney  General  for  the  recovery  of  penalties  for 
smuggling  under  sects.  46  and  82  of  stat.  8  &  9  VicL 
c.  87.  The  Judges  who  thought  the  evidence  admis- 
sible did  so  on  the  ground  that  they  considered  that 

(a)  10  BsdL  84. 
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proceeding  to  be  civil,  not  criminal.     [£rfc  J,    There        1858. 
might  be  a  civil  proceeding  here  for  a  trespass:  but  "cattbll 
this  proceeding   is  for  the  revenue  (o).]     Sect.  23  of       i^^j^g, 
sut  I  &2  JV.  4.  c.  32.  preserves  the  remedy  for  the 
revenue  distinct,  by  providing  "  that  no  person  so  con- 
victed shall  by  reason  thereof  be  exempted  from  any 
penalty  or  liability  under  any  statute  or  statutes  relating 
to  game  certificates,  but  that  the  penalty  imposed  by 
this  Act  shall  be  deemed  to  be  a  cumulative  penalty." 
Sect  23  therefore  has  not  in  view  any  fiscal  object,  but 
treats  the  user  of  the  engine  by  an  uncertificated  person 
as  a  public  offence. 

Hayes  Serjt.,  contra.  The  question  was  thoroughly 
discussed  in  Attorney  General  v.  Radloff(b).  The  effect 
of  Stat.  1  &  2  fF.  4.  c.  32.  is  to  repeal  all  the  then  exist- 
ing game  laws,  and  to  frame  a  scheme  entirely  new. 
Now  sect  6,  which  authorizes  a  certificated  person  to 
kill  and  take  game,  makes  that  authority  **  subject  always 
to  an  action,  or  to  such  other  proceedings  as  are  herein- 
after mentioned,  for  any  trespass  by  him  committed  in 
search  or  pursuit  of  game."  Then  follow  enactments 
merely  applicable  to  civil  rights :  the  first  section  impos- 
ing a  penalty  being  the  12th,  which  is  itself  only  pointed 
to  the  relative  rights  of  the  landlord  &c.  and  occupier, 
imposing  a  penalty  on  the  occupier  if  he  pursue,  kill 
or  take  game  on  land  where  the  game  has  been  reserved 
or  belongs  to  another,  and  imprisonment  (by  sect  38) 

(a)  Bj  sect  37  of  sUt  1  &  2  IT.  4.  e.  32.,  the  penalties  are  to  be  paid 
ofcr  to  the  use  of  the  county  rate :  but,  by  sect.  21  of  slat.  5  &  6  If.  4. 
c.  20.,  one  moiety  is  to  go  to  the  informer.  See  Reffina  v.  Hyde^  note  (a) 
to  Rtgiua  T.  Cridland,  1  E.^  B,  859. 

{h)  10  Exck.  84. 
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1858.  in  default  of  payment.  This  cannot  be  considered  as 
Cattell  constituting  a  crime.  [Lord  Campbell  C.  J.  Where  a 
Irbson.  statute  forbids  an  act,  it  is  an  indictable  crime  to  do 
that  act,  unless  where  a  specific  penalty  is  imposed.] 
But  not  where  a  specific  penalty  is  imposed,  as  here. 
The  act  which  is  the  subject  of  this  information  is 
neither  a  felony  nor  a  misdemeanor.  The  imprisonment 
is  imposed,  not  for  the  act,  but  for  the  non-payment :  it 
is  analogous  to  a  ca.  sa.  for  a  debt.  [Crompton  J.  It 
may  be  imprisonment  with  hard  labour.]  The  utmost 
inference  that  can  be  drawn  from  that  is  that  it  is  a 
crime  not  to  pay  the  penalty;  not  that  it  is  a  crime 
to  do  the  act  for  which  the  penalty  is  imposed.  The 
penalty  proves  no  more  than  would  be  proved  by  a 
penalty  recoverable  in  a  qui  tam  action.  Formerly  a 
fine  was  payable  to  the  Crown  upon  a  judgment  against 
the  defendant  in  an  action  of  trespass ;  and  he  might 
also  be  imprisoned  &c.  (a).  Under  sect.  24  a  penalty  is 
imposed  for  having  in  possession  an  egg  of  a  wild  duck, 
teal,  &c.,  taken  on  land  by  any  person  not  having  a 
right  to  kill  game  there  :  but  it  would  be  extravagant  to 
suppose  that  this  possession  was  made  criminal.  [Cromp' 
ton  J.  Upon  a  proceeding  under  the  bastardy  laws  the 
putative  father  is  admitted  as  a  witness  in  his  own  case. 
IVeUby.  That  is  because  the  proceeding,  being  insti- 
tuted by  the  mother,  is  in  the  nature  of  a  civil  proceeding.] 
It  is  obvious  that,  if  the  lessee  of  land  kills  game  which 
has  been  reserved  by  the  lease  to  the  lessor,  it  is  merely 
a  case  of  breach  of  contract.  But,  whether  there  be  a 
breach  of  contract  or  a  trespass,  the  remedy  is  in  the 
nature  of  a  civil  remedy :  and  it  cannot  be  allowed  that 

(a)  Before  stat.  5  &  6  fT.  |r  M.  c  12.    See  Deecher^s  Case,  8  Rep,  58  a. 
59  b. 
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the  defendant  should  lose  the  benefit  of  bis  own  testimony  1858. 
by  the  proceeding  being  shaped  as  an  information.  Cattell 
[Lord  Campbell  C.  J.  Under  the  old  game  law  statutes,  Iebboh. 
very  severe  punishments  were  imposed  for  acts  in  them- 
selves apparently  trifling.]  They  were  so,  in  terms 
leaving  no  doubt  that  the  acts  were  then  treated  as 
crimes  :  the  question  is  whether  that  is  not  now  altered. 
No  stress  can  be  laid  on  the  word  **  offence :"  it  means 
merely  a  breach  of  the  enactment  of  the  particular  Act 
The  word  **  offender^  is  applied,  in  stat.  5  &  6  fF.  4. 
c.  76.  8,  60.,  to  a  town  clerk  who  does  not  deliver  up  his 
documents  on  quitting  o£Sce:  yet  the  committal  by  a 
magistrate  under  that  section  is  only  a  civil  proceeding ; 
EggingUnCs  Case  (a).  It  is  probable  that,  if  county  courts 
had  been  in  existence  at  the  time  when  this  statute  was 
passed,  the  jurisdiction  for  the  recovery  of  this  penalty 
would  have  been  given  to  them. 

fFelshfj  in  reply,  was  stopped  by  the  Court. 

Lord  Campbell  C.  J.  I  am  clearly  of  opinion  that 
the  magistrates  were  right  in  refusing  to  admit  this 
evidence.  It  was  allowedly  inadmissible  before  stat.  14  & 
15  Vict.  c.  99.  Then  was  not  this,  within  the  meaning  of 
sect  3  of  that  Act,  a  criminal  proceeding  for  an  offence 
punishable  on  summary  conviction  ?  It  is  our  business, 
not  to  estimate  the  degree  of  moral  guilt  involved  in  the 
act  of  the  appellant,  but  to  see  how  such  act  is  treated 
by  the  Legislature.  Now,  when  we  refer  to  the  statute 
1  &  2  fF.  4.  c.  32.  s.  23.,  on  which  the  information  is 
founded,  we  find  that  the  information  is  meant  to  be  a 

(a)  2B,^  ff.717. 
E.   D.    &    E.  U 
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1868.  criminal  proceeding  for  an  offence  punishable  on  sum- 
Cattell  naary  conviction.  If  any  person  shall  use  an  engine  for 
I  BEBox.  taking  game,  not  being  authorized  by  certificate^  ^'  he  shall, 
on  conviction  thereof  before  two  justices  of  peace,  forfeit 
and  pay  for  every  such  offence  such  sum"  &c. :  and,  by 
sect.  38,  in  default  of  payment,  he  **  shall  be  imprisoned 
in  the  common  gaol  or  house  of  correction,"  and  that 
*^  with  or  without  hard  labour."  I  see  that  the  Legislature 
has  there  made  the  act  a  crime,  punishable  by  fine  or 
imprisonment.  It  is  not  like  the  case  of  an  order  in 
bastardy,  where  the  mother  takes  the  proceeding  for  the 
purpose,  not  of  punishing  the  immorality,  but  of  obtain- 
ing support  for  the  child :  nor  is  it  like  a  fiscal  proceed- 
ing, nor  like  a  proceeding  for  a  civil  right,  nor  like  a 
proceeding  before  a  magistrate  for  a  wrong  done  to  the 
party  applying.  I  do  not  proceed  on  the  ground  that 
sect  23  uses  the  word  ^'offence,"  but  on  the  ground 
that  it  treats  the  act  as  an  offence.  That  being  so,  was 
not  this  proceeding  instituted,  for  an  act  punishable  on 
summary  conviction,  to  punish  a  person  who  had  violated 
the  statute  and  was  punishable  for  that  ?  I  cannot  be 
bound  by  any  opinion  I  may  form  of  the  morality  of  that 
act :  but  I  must  see  what  it  is  that  the  Legislature  has 
chosen  to  punish.  Now  I  am  clearly  of  opinion  that 
that  which  sect.  23  forbids  is  treated  by  the  Legislature 
as  a  crime ;  and  the  enactment  has  in  view  the  punish- 
ment of  the  offender.  If  that  is  not  what  the  statute 
does,  I  really  do  not  know  what  words  would  do  it : 
certainly  my  brother  Hayes  has  not  told  us. 

(WiGHTMAN  J.  had  left  the  Court) 

Erle  J.     I  also  am  of  opinion  that  this  is  a  criminal 
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proceeding  for  an  offence  punishable  on  summary  con-  «  ]858. 
viction :  that  is,  for  using  engines  to  take  game,  without  cattbu, 
the  authority  of  a  certificate.  On  proof  of  this  the  i^took 
magistrate  may  impose  a  fine ;  and,  if  that  is  not  paid, 
may  inflict  imprisonment  with  hard  labour.  Now  such 
a  punishment  is  applicable  only  to  a  criminal  proceeding. 
The  whole  effect  of  the  enactment  is  to  create  something 
in  the  nature  of  a  criminal  proceeding  in  respect  to  the 
destruction  of  game.  Game  is  of  a  character  inter- 
mediate between  that  of  animals  which  are  domesticated 
and  thus  the  subject  of  property,  and  that  of  animals 
which  are  wild  and  thus  not  the  subject  of  property. 
The  invasion  of  that  which  this  statute  meant  to  protect 
is,  according  to  the  intention  of  the  Act,  to  be  prevented 
by  something  like  a  criminal  proceeding.  The  proceed- 
ing against  trespassers  is  made  very  like  a  criminal 
proceeding :  a  party  who  will  not  give  his  name  may 
be  taken  before  a  magistrate  (a).  Another  ground  of 
my  opinion,  that  this  evidence  ought  not  to  be  admitted, 
is  this:  supposing  the  question  to  be  only  one  of  a  civil 
right,  the  party  might  be  compelled  to  bear  witness 
agiunst  himself:  that  would  be  a  strong  case  of  the 
infringement  of  the  principle  that  a  man  is  not  to  be 
compelled  to  criminate  himself. 

Cromptom  J.  It  seems  to  me  that  this  is  clearly  an 
offence  punishable  by  a  summary  proceeding  under  the 
Act,  and  of  a  criminal  nature.  The  first,  circumstance 
which  I  remark  is  that  the  act  is  punishable  by  a  fine 
according  to  the  magnitude  of  the  offence;  and,  if  the 
fine  is  not  paid,  the  punishment  ialls  upon  the  person, 

(a)  Sect  31. 
H   2 
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to  an  extent^  I  presume,  equivalent  to  a  fine.  My 
brother  Hayes  says  that  the  imprisonment  is  only  by 
way  of  punishment  for  the  failure  to  pay.  I  think  that 
is  not  so;  but  that  the  effect  of  the  enactment  is  that, 
if  the  party  convicted  cannot  pay,  an  imprisonment  is 
to  be  awarded  adequate  to  the  offence.  My  brother 
Hayes  says  that  in  an  action  of  trespass  the  party  would 
be  allowed  to  be  a  witness:  but  this  proceeding  has  a 
different  object.  The  action  of  trespass  is  brought  in 
respect  of  damage  done  to  the  plaintiff:  but  the  pro- 
ceeding under  this  statute  is  for  the  offence  of  meddling 
with  game;  and  nothing  is  recovered.  There  is  an 
absurdity,  as  my  brother  ErU  has  pointed  out,  in 
putting  a  man  into  the  box  and  asking  him  whether 
he  has  committed  the  oflence:  yet  he  would  be  com- 
pellable to  answer  if  he  were  competent  to  give  evi- 
dence for  himself.  I  am  of  opinion,  without  any  doubt 
at  all,  that  this  is  a  criminal  proceeding  for  an  offence 
punishable  on  summary  conviction ;  and  that  the  magis- 
trates were  right. 

Appeal  dismissed. 


AprU2\%\, 


Where  an 
appeal  is  de« 
termiiied,  at 
Quarter  Scs- 
tions,  by  ma- 
gistrates some 
of  whom  are 
interested  in 
the  matter,  the 
proceeding  is 
noil ;  and  the 
proper  course 
is  to  quash  it 
on  certioraM. 


In  the  matter  of  Hopkins. 


H. 


S.  GIFFARD,  in  last  Michaelmas  Terra  (No- 
vember 23d,  1857),  moved  for  a  certiorari  to 
bring  up  an  order  of  Quarter  Sessions,  confirming,  on 
appeal,  a  conviction,  under  the  hands  and  seals  of  two 
justices  of  Glamorganshire,  whereby  Abraham  Hopkins 
was  convicted  of  an  offence  against  the  by-laws  and 
regulations  of  The  South  Wales  Railway  Company. 
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It  appeared,  upon  affidavit,  that  the  conviction  was        1858. 
for  travelling  in  a  second  class  carriage  with  a  third  class  ^ 

ticket:   and  that  some  of  the  magistrates  who  took  a      Hopkihs. 
part  in  deciding  on  the  appeal  were  shareholders  in  the 
Company.     The  information  was  preferred,  on  behalf 
of  the  Company,  by  the  superintendant  of  their  police. 

H.  S,  Giffard^  in  support  of  his  application,  contended 
that  the  proceedings  under  the  appeal  were  absolutely 
null.  [Erk  J.  There  has  been  no  proceeding  before 
a  proper  tribunal ;  and  the  act  of  Sessions  is  null.  Lord 
Campbell  C.  J.  The  subject  cannot  be  deprived  of  this 
right  of  appeal.]  The  proper  remedy  is  therefore  to 
quash  the  proceeding. 

The  Court  (a)  granted  the  rule. 

It  was  afterwards  discovered  that  the  notice  upon  the 
justices  bad  not  been  properly  served:  whereupon  an 
order  for  a  certiorari,  absolute  in  the  6rst  instance,  was 
granted  at  Chambers :  and,  in  Hilary  Term  of  this  year, 
a  rule  Nisi  was  obtained  to  quash  the  order  of  Sessions, 
which  rule  was  this  day  made  absolute,  no  cause  being 
shewn. 

(a)  Lord  CampbeU  C.  J.,  Cokn^9,  Wtghtman  and  ErU  Ji» 
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Thursday, 
April  22d. 


A  master  is 
responsible  to 
his  seirant  for 
the  injury 
received  in 
the  course  of 
his  service,  if 
it  be  shewn  to 
have  been 
occasioned  by 
the  personal 
negligence  of 
the  master. 
Such  negli- 
gence may  be 
brought  home 
to  the  master 
by  shewing 
either  his 
personal  inter, 
ference  to  be 
the  cause  of 
the  accident, 
or  that  he 
negligently 
retained  in- 
competent 
serranu,  whose 
incompetency 
was  the  cause 
of  the  acci- 
dent: but,  in 
the  absence 
of  a  special 
contract,  the 
master  is  not 
liable  for  an 
accident  not 
proved  to  have 
been  occa- 
sioned by  his 
personal  neg* 
ligence. 


Timothy  Obmond  against  Henry  Charles  Hol- 
land and  Richard  David  Holland. 

T7IRST  count :  That  plaintiflf  became  servant  to  de- 
fendants,  in  the  waj  of  their  trade  as  builders,  on 
the  terms  that  defendants  should  take  due  and  ordinary 
care  not  to  expose  the  plaintiflf  to  extraordinary  danger 
and  risk  in  the  course  of  his  said  service.  Breach :  That 
defendants  did  not  take  due  and  ordinary  care  not  to 
expose  the  plaintiflf  to  extraordinary  danger;  and  by  the 
negligence  of  the  defendants  a  ladder,  on  which  plaintiflf 
was  working,  broke ;  and  he  fell  and  was  injured 

2nd  count :  That  plaintiflf  became  servant  to  defend- 
ants, in  their  business  as  builders,  on  the  terms  that 
defendants  should  provide  and  use  proper  materials  and 
implements,  so  as  to  make  the  plaintiflf  reasonably  safe 
whilst  working  for  the  defendants.  Breach :  That  they 
negligently  provided  and  used  improper  materials  and 
implements,  whereby  a  ladder  used  by  them  broke  and 
plaintiflf  was  injured. 

Pleas :  1.  Not  guilty.  2.  To  first  count:  That  plain- 
tiflf did  not  become  servant  to  the  defendants  on  the 
terms  alleged  in  that  count.  3.  To  second  count :  That 
plaintiflf  did  not  become  servant  to  the  defendants  on  the 
terms  alleged  in  that  count.     Issues  thereon. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the 
Middlesex  Sittings  after  Michaelmas  Term,  1857,  it  ap- 
peared that  the  defendants  are  builders  on  a  lai^e  scale, 
engaged  in  many  works,  and,  amongst  others,  that  of 
erecting  a  church ;  and  that  the  plaintiflf  was  working 
for  them  as  a  bricklayer  there.     The  defendants  did  not 
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personally  interfere  in  the  hiring  of  the  plaintiff,  which  1868. 
was  by  their  foreman  at  the  church  in  the  ordinary  way,  Ormond 
with  no  express  contract  as  to  the  care  to  be  used  by  holl\hd 
the  defendants.  The  plaintiff  was  going  up  a  ladder 
supplied  by  the  bnilders,  when  one  of  the  rounds  broke : 
he  fell,  and  was  injured.  There  was  some  evidence  that 
the  ladder  was  defective,  and  that  the  workmen  had 
previously  complained  among  themselves  of  its  state; 
bat  no  evidence  that  this  was  brought  to  the  knowledge 
of  the  defendants,  or  even  of  their  head  servants.  On 
the  part  of  the  defendants  evidence  was  given  that  they 
employed  a  general  foreman,  who  appointed  the  foremen 
to  superintend  each  particular  work,  including  the 
foreman  at  the  church.  All  implements  used  by  the 
defendants  at  any  of  their  works  were  brought  from 
a  yard  in  which  the  implements  were  kept  The 
gatekeeper  at  that  yard  was  appointed  by  the  general 
foreman  of  the  defendants.  It  was  the  duty  of  this 
gatekeeper  to  examine  all  plant  before  it  went  out  of  the 
yard,  and  to  see  that  it  was  fit  for  use.  Both  the  fore- 
man at  the  church  and  the  gatekeeper  gave  evidence 
that  in  their  opinion  the  ladder  was  sound,  and  that  the 
breaking  of  the  round  must  have  been  owing  to  some 
unexplained  accident.  Lord  Campbell  C.  J.  ruled  that 
there  was  no  evidence  to  go  to  the  jury,  and  directed  a 
verdict  for  the  defendants,  subject  to  leave  to  move  to 
enteir  a  verdict  for  51 ;  the  Court  to  have  power  to  draw 
inferences  of  fact  from  the  evidence. 

Howletft  in  Hilary  Term,  obtained  a  rule  Nisi  ^c^ 
cordingly. 

Hugh  Hill  now  shewed  cause.  No  evidence  was  given 
of  any  special  terms  made  on  the  hiring  of  the  plaintiff 
in  this  case  ;  and  therefore  the  liability  of  the  defendants 
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1858.  to  the  plaintiff  is  no  more  than  what  is  implied  by  law 
Osmond  fro°*  the  relation  of  master  and  servant  in  such  an 
Holland,  employment  as  this.  The  master,  in  the  absence  of  a 
special  contract,  is  not  liable  to  his  servant  for  an  acci- 
dent occurring  to  the  servant,  unless  it  can  be  shewn 
that  the  master  was  himself  guilty  of  n^ligence.  If 
he  personally  interferes  and  is  guilty  of  negligence  he 
is  liable ;  or  if  he  negligently  chooses  incompetent 
servants,  and  in  consequence  of  their  incompetence  the 
accident  occurs,  he  is  liable  for  his  own  personal  negli- 
gence in  choosing  such  servants :  but,  unless  some 
neglect  be  brought  home  to  him  personally,  he  is  not 
responsible  for  the  consequences  of  an  accident  occurring 
to  a  servant  in  his  employment ;  Wigmore  v.  Jay  {a\ 
Shipp  V.  Eastern  Counties  Railway  Company  (6),  Tarrani 
V.  Webb  (c).  At  the  trial  it  appeared  that  the  defend- 
ants did  not  personally  interfere  in  any  way,  beyond 
employing  their  general  foreman,  who  selected  the  sub- 
ordinate foremen;  and  there  was  no  evidence  of  any 
negligence  on  their  part  in  the  selection  of  that  general 
foreman  or  in  the  directions  which  they  gave  him.  In 
Roberts  v.  Smith  (d)  the  Court  of  Exchequer  Chamber 
granted  a  new  trial,  but  not  on  any  ground  impeaching 
the  authority  of  the  cases  already  cited.  There  Wiiles  J. 
said :  "  It  must  be  understood  that  this  rule  is  granted 
upon  the  ground  that  there  appears  to  have  been  evi- 
dence of  the  personal  interference  and  negligence  of  the 


Howley^  in  support  of  his  rule.     There  was  evidence 
that  the  accident  was  occasioned  by  the  defective  state 

(a)  5  Exeh,  354.  (fr)  9  Exeh.  223. 

(c)  18  Cofn.  B.  797. 

(d)  2  H.  8f  S.  2\3.      See  authorities  cited  in   Blaktmore  w,   Bristol 
and  Exeter  Railway  Company,  9  E,  ^  B.  1035.  1042. 
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of  the  ladder.  [Lord  Campbell  C.  J.  Do  you  contend  ]858. 
that  there  is  a  warranty  on  the  part  of  the  master  obmosd 
that  the  materials  supplied  are  sound  ?]  No ;  but  the 
master's  duty  is  to  take  reasonable  care  that  they  are 
sufficient  Prima  facie  a  gatekeeper  is  not  competent 
to  judge  whether  the  plant  was  good  or  not ;  and,  as  in 
this  case  the  gatekeeper  did  in  fact  pass  a  defective 
ladder,  there  was  some  evidence  that  an  incompetent 
person  was  appointed.  [Erie  J.  No  doubt  the  master 
is  responsible  if  he  is  shewn  to  have  been  personally 
n^ligcnt.  But  the  evidence  seems  to  be  that  the 
defendants  personally  were  free  from  all  blame.] 

Lord  Campbell  C.  J.  We  all  agree  that  the  action 
is  not  maintainable.  There  was  no  evidence  of  personal 
negligence :  the  builders  used  due  and  reasonable  care 
to  have  competent  servants ;  and  I  think  they  used  more 
than  ordinary  care,  and  took  extraordinary  precaution, 
that  the  plant  should  be  sufficient  There  being  no 
evidence  of  personal  negligence,  either  by  interference 
in  the  work,  or  in  hiring  the  servants,  or  in  choosing 
the  implements,  I  am  inclined  to  take  some  blame  to 
myself  for  encouraging  this  application  to  the  Court; 
for,  according  both  to  decided  cases  and  to  principle,  it 
must  fail. 

WioHTMAK  J.  The  question  is,  whether  the  mis- 
fortune which  befell  the  plaintiff  arose  from  want  of 
proper  care  in  the  defendants,  either  in  choosing  their 
servants  or  in  examining  the  plant  It  is  said  that  the 
person  appointed  to  examine  the  materials  was  selected 
because  he  was  gatekeeper,  and  that  he  is  therefore 
presumably  incompetent.  I  should  rather  infer  that  he 
was  made  gatekeeper  because  he  had  been  selected  to 


▼. 
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1858.  ezamiDe  the  materials:  but  at  all  events  there  was  no 
Q^j^Qjij^  evidence  that  he  was  incompetent ;  or,  even  if  he  was, 
that  there  was  any  negligence  in  the  defendants  per- 
sonally. The  case  is  clearly  within  the  principle  of  the 
decisions  cited,  which  was  not  contradicted  in  BoberU  v. 
Smiih  (a). 

Erle  J.  '  On  these  facts  the  defendants  have  shewn 
that  they  took  due  care.  The  question  of  law  therefore 
is,  whether  the  master  warrants  the  soundness  of  the 
materials.     And  he  does  not. 

Crompton  J.  I  think  that  the  rule  of  law  laid  down 
by  Mr.  HiU  is  accurate,  namely,  that  the  master  is  not 
liable  unless  there  be  personal  negligence  on  his  part, 
which  negligence  may  be  either  in  personally  interfering 
in  the  work,  or  in  selecting  the  servants  who  do  inter- 
fere. On  this  point  we  are  concluded  by  the  decisions 
in  Courts  of  coordinate  jurisdiction.  I  do  not  know 
whether  the  appeal  in  Roberts  v.  Smith  {a)  was  brought 
with  the  intention  of  questioning  that  principle.  But 
the  Court  of  Exchequer  Chamber,  of  which  I  formed 
one,  made  the  rule  absolute  on  the  ground  that  there 
was  evidence  in  that  case  of  personal  negligence  in  the 
master.  I  do  not  think  that  the  principle  has  as  yet 
been  considered  in  a  Court  of  error  at  all ;  but  it  cer- 
tainly was  not  shaken  by  the  decision  in  Roberts  v. 
Smith  (a).  In  the  present  case  there  seems  to  have 
been  no  evidence  of  any  negligence ;  it  is  enough  to  say 
that  there  certainly  was  no  evidence  of  personal  negli- 
gence of  any  kind.  The  principle  therefore  is  applicable; 
and  the  rule  must  be  discharged. 

Rule  discharged. 

(a)  2H.^N,  213, 
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Mall  against  Taylob,   Clerk  to  The  Commis-   Thundoy, 

SlOnerS  of  bTALYBfilDOE. 


A  CTION  against  the  defendant  as  clerk  to  the  Com-  Commissioners 

missioners  of  Stalybridge^  being  the  Commissioners  tobe'anoaaliy' 

appointed  for  carrying   into  execution   stat  9    G.  4.  ^^iSga°lo©al 

c.  xxvi.  (a),  for  work  and  labour  for  the  Commissioners.  j^xxif.)^The 

Plea:  Neyer  indebted.     Issue  thereon.  bad  power  to 

loTj  mtes.    Bjr 
On   the  trial,  before  Lord   Campbell  C.  J.,  at  the  the  Act  they 

had  power  to 

Middlesex    Sittmgs  after  Michaelmas  Term,   1857,   it  appoint  clerks 

appeared  that  the  plaintiff  was,  in  1855,  appointed  clerk  officers,  and 
to  the  Commissioners,  without  any  specific  salary  being  salaries  cmTof 
fixed,  and  performed  the  duties  for  that  year.     He  was  be*r5!^^under 
reappointed  in  1856,  at  a  salary  of  80i,  and  performed  ^^^d ^^'^erto*^ 
the  duties  during  that  year.      He  was  also  employed  execute  manj 
professionally  as  a  solicitor  by  the  Commissioners.     The  the  Act  they 

might  sue  and 

action  was  brought  to  recover  two  years  salary  and  the  be  sued  bj  their 

^  1  •     «  Ml        mi  1  ^  •       clerk;  and  the 

amount  of  his  bill,  ihe  persons  who  were  Commis*  Commissioners 
sioners  at  the  time  this  action  was  commenced  were  not  from  pcnranaf 
the  same  persons  as  those  who  were   Commissioners  contracts°en*°^ 

tered  into  by 
them  as  Commissioners. 
Held,  that  a  clerk,  appointed  by  the  Commissioners  for  one  year,  might  maintain  an  action 
for  his  salary  against  the  clerk  of  the  Commissioners  in  a  subsequent  year. 

Beld,  also,  that  it  was  within  the  scope  of  the  authority  of  the  Commissioners  to  employ 
an  attorney ;  and  that  he  might  recover  in  an  action  against  the  clerk  of  the  Commissioners 
in  a  succeeding  year. 


(a)  Local  and  personal,  public.  **  For  lighting,  watching,  and  otherwise 
improring  the  town  of  Siatfbridgt  in  the  counties  palatine  of  LaneeuUr 
and  CketUr^  and  for  regulating  the  police  thereof;  and  for  establishing 
and  regulating  a  market,  and  erecting  a  market  place,  within  the  said 
town." 
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Hall 

▼. 

Tatlob. 


either  at  the  time  when  the  plaintiff  was  clerk,  or  at  the 
done  when  the  work  was  ordered  and  done.  The  plain- 
tiff had  a  verdict ;  the  amount  to  be  referred,  subject  to 
leave  to  move  to  enter  a  verdict  for  the  defendants  on 
the  ground  that  the  action  did  not  lie  for  either  part  of 
his  demand. 

Welsbtfy  in  next  Term,  obtained  a  rule  Nisi  accord- 
ingly on  the  authority  of  Bogg  v.  Pearse  (a). 


(a)  10  Com.  B,  534.  The  Act  on  the  conttractioii  of  which  that  case 
was  decided  was  8  &  9  Viet.  e.  clzxvii.  (local  and  personal,  public) :  "  For 
more  effectnalljr  paying,  cleansing,  lighting,  and  otherwise  improving  the 
parish  of  Stunt  Marp  Magdakm  BermoiuUep  in  the  connty  of  Surr^." 
The  following  sections  of  both  Acts  wore  referred  to  in  the  coarse  of  the 
argument. 

Sut  9  G,  4.  e.  xxvl  Sects.  1  to  11  provide  for  the  election  of  Com- 
missioners for  the  parpose  of  canTing  that  Act  into  ezecotion,  who  are  to 
be  elected  annually  on  the  first  Wedtutdaif  in  May  in  each  year,  and  hold 
office  until  their  successors  are  elected. 

Sect  12.  **  That  it  shall  be  lawful  for  the  Commissioners  at  any  of  their 
meetings  from  tin^e  to  time  to  nominate  and  appoint  one  or  more  person 
or  persons  to  be  their  clerk  or  clerks,  treasurer  or  treasurers,  surveyor  or 
surveyors,  assessor  or  assessors,  collector  or  collectors  of  the  rates,  tolls, 
duties,  rents  and  other  moneys  to  be  imposed,  levied,  raised,  or  received 
under  or  by  virtue  of  this  Act;  also  all  such  market  lookers  or  inspectors 
of  markets  to  be  held  within  the  said  town,  inspectors  of  nuisances,  scaven- 
gers, cleansers,  lighters  of  lamps,  firemen,  keepers  of  fire  engines,  and 
such  other  officers,  deputies  or  assistants,  as  the  said  Commissioners  shall 
think  necessary  for  the  execution  of  the  several  purposes  of  this  Act  ;*' 
and  to  take  security  from  their  officers,  and  to  remove  them  from  time  to 
time  and  appoint  othore ;  **  and  also,  out  of  the  moneys  to  be  raised  as 
hereinafter  mentioned,  to  make  and  pay  such  wages,  salaries  and  other 
allowances  to  the  said  officers  respectively,  and  also  to  such  other  person 
and  persons  as  shall  be  aiding  and  assisting  the  said  Commissioners  in  the 
execution  of  this  Act,  as  to  the  said  Commissioners  shall  seem  reason* 
able.** 

Sect.  18.  Commissioners  shall  and  may  sue  and  be  sued  in  the  name  of 
their  clerk  or  treasurer.  Provided  that  the  clerk  or  treasurer  "shall 
always  be  reimbursed  and  paid,  out  of  the  moneys  to  be  raised  by  virtue  of 
thu  Act,**  all  his  costs  and  charges,  "and  shall  not  be  personally  answer* 
able  or  liable  for  the  payment  of  the  sam*  or  any  part  thereof,  unless  such 
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Aihertan  and  T.  Jones  (of  the  Northern  Circoit)  now 
shewed  cause  (a).     The  Commissioners  are  a  fluctuating 

action  or  tait  shall  arise  in  coniequenoe  of  his  own  neglect  or  default,"  or 
be  brought  or  defended  without  the  sanction  of  the  Commissioners. 

The  Act  then  contains  provisions  enabling  the  Commissioners  to  build 
a  market  place  and  take  tolls  in  it,  and  to  erect  works  and  boj  land  for 
that  purpose,  and  for  the  other  purposes  of  the  Act. 

Sects.  145, 146,  authorised  the  making  of  contracts  for  these  purposes. 

Sect  147.  **  That  nothing  in  this  Act,  or  in  any  deed,  contract,  lease  or 
other  instrament  hereby  authorised  to  be  entered  into  or  made  by  the  said 
Commisioners  for  executing  this  Act,  or  any  of  them,  shall  extend  to 
charge  the  person  or  persons  of  all  or  any  of  the  Commissioners  executing 
any  such  deed,  contract,  lease  or  other  instrument,**  or  their  representatives 
or  thdr  property,  "  with  or  for  the  performance  of  all  or  any  of  the  cove- 
nants, conditions  or  agreements  in  the  same  deed'*  &c  <*  contained.  But  the 
amount  of  all  costs,  charges,  damages  and  expences  which  shall  or  may  be 
recovered  in  any  suit  or  suits  at  law  or  in  equity  against  the  said  Commis- 
nooers  or  any  of  them**  by  reason  of  such  contracts,  and  their  costs,  **  shall 
be  respectively  paid  and  discharged  by  and  out  of  the  moneys  to  be  raised 
or  to  arise  or  be  received  by  virtue  of  thu  Act** 

Sect.  148  and  the  following  sections  authorise  the  Commissioners  to 
levy  a  highway  rate,  and  a  police  and  improvement  rate,  and  to  raise  money 
by  the  mortgage  of  those  rates  and  the  market  tolls. 

Stat.  8  &  9  Fiet.  e,  clxxvil,  sects.  1  to  33,  appoints  Commissioners  for 
cxeenting  the  Act,  of  whom  one  tbvd  was  annually  to  go  out  in  rotation. 

Sect.  33.  "  That  it  shall  be  lawful  for  the  Commissioners  to  enter  into 
contracts  with  any  persons  for  the  execution  of  any  works**  directed  by  the 
Act. 

Sect  34.  **  That  every  snch  contract  shall  be  signed  by  any  three  of  the 
Comminoners,  and  snch  contract  shall  be  binding  on  the  Commissioners, 
and  actions  and  suits  may  be  maintained  thereon,  and  damages  and  costs 
recofered  by  or  against  the  Commissioners,  or  the  other  parties  failing  in 
the  exeeotion  thereof." 

Sect.  37.  <*  That  nothing  in  any  deed  or  contract  by  this  Act  authorised 
to  be  made  by  or  on  behalf  of  the  Commissioners  for  any  of  the  purposes 
of  this  Act,  shall  extend  to  charge  or  affect  the  persons  of  any  of  the  Com. 
mi8sioners"or  their  property  for  the  performance  thereof,  **but  the  amount 
of  all  damages"  &c.  recovered  in  any  action  or  which  any  Commissioner 
ihall  be  put  to  by  virtue  of  the  Act,  shall  be '  discharged  **  out  of  the 
moneys  to  arise  by  virtue  of  this  Act,  or  other  the  goods  and  chattels  vested 
ia  the  Commissioners  by  virtue  of  their  office,  unless  such  action  or  suit,  or 
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Hall 

V. 

Taylor. 


(a)  Before  Lord  Campbell  C.  J. ,  Erie  and  Crompton  Js. 


Taylor. 
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1858.  l^y*  with  permanent  and  continuing  functions,  and  with 
:^^  power  to  make  contracts.  The  scheme  of  all  Acts  creating 
Jr^n  such  a  body  is  to  assimilate  the  liability  of  the  body  to  that 
of  a  corporation ;  Kendall  v.  Kinff  (a).  If  the  Commis- 
sioners cannot  be  sued  on  their  contracts,  there  is  no 
remedy  at  all  at  law ;  and  that  is  the  contention  of  the  de- 
fendants, who  rely  upon  Boffff  v.  Pearse  {b).  But  that  case, 
unless  it  turned  upon  the  peculiar  language  of  the  statute 
there  in  question,  is  incoxmstenimth Kendally. IRnff(a). 

WeUby  and  Spinks,  contra.  So  far  as  regards  the 
salary,  the  present  case  is  identical  with  Bogg  v.  Pearse  (b). 
The  only  difference  between  stat  9  0. 4.  c,  xxvi.  s.  12.  (c) 
and  Stat.  8  &  9  Vict  c.  clxxvi.  s.  42.  (d)  is  that  stat. 
9  G.  4.  c.  xxvL  s.  12.  expressly  enacts  that  the  salaries 
shall  be  paid  by  the  Commissioners  out  of  the  funds  to 
be  raised  under  the  Act,  whilst  in  Bogg  v.  Pearse  (b)  the 
Court  of  Common  Pleas  decided  on  the  supposition  that 

anjr  such  damages  or  charges  have  arisen  in  conseqaeoce  of  wilful  neglect 
or  default  on  the  part  of  the  Commissioners  incurring  the  same,  or  unless 
such  action  or  suit  have  been  defended  without  the  order  or  direction  of 
the  Commissioners." 

Sect  38.  In  all  actions  '*  it  shall  be  sufficient  to  state  the  names  of  any 
two  of  the  Commissioners  or  the  name  of  their  clerk  as  the  party  plaintiff 
or  defendant  representing  the  Commissioners  in  any  such  action.** 

Sect.  39.  Execution  on  a  judgment  in  such  an  action  shall  be  against 
the  property  belonging  to  the  Commissioners  by  virtne  of  their  office. 

Sect.  42.  **  That  the  Commissioners  shall  from  time  to  time  appoint  a 
treasurer,  clerk,  surveyor,  collector  and*  assessor,  beadle,  streetkeeper,  and 
such  other  officers  as  they  shall  think  fit,  with  such  salaries  and  allowances 
as  they  think  reasonable,  and  may  remove  such  treasurer,  clerk,  surveyor, 
collector,  assessor,  beadle,  streetkeeper  and  officers,  and  appoint  others  in 
their  stead.** 

Subsequent  clauses  give  the  Commissioners  power  to  execute  works,  and 
to  make  rates,  and  borrow  money  on  mortgage  of  those  rates. 

(a)  17  Cum.  B,  483.  (6)  10  Com  B,  534. 

(c)  See  note  (a)  ante,  p.  108.  (d)  See  the  section,  supra. 
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Stat.  8  &  9  VicL  c.  clxyi.  #.  42.  did  so  though  by  implica-  is58. 
tion  only.  The  principle  of  their  decision  was  acted  ^^ 
tipon  in  Addison  ▼.  2%«  Mayor  ^c.  of  Preston  (a).  [Cromp- 
ton  J.  Sect  147  of  stat.  9  G.  4.  c.  xxvi.  provides  that 
the  amount  recovered  against  the  Commissioners  shall 
be  paid  out  of  the  funds.  May  we  not  construe  sect.  12 
as  to  the  salary  in  the  same  way  ?]  By  so  doing,  Boffg  v. 
Rarse{b)  would  be  overruled ;  for  sects.  869  37,  of  stat. 
8  &  9  Vict,  e,  clzxvii.  afford  the  same  argument  for  a 
similar  construction  of  sect  42. 

So  far  as  regards  the  bill  of  costs,  the  liability  is  that 
of  the  individuals  who  retained  the  attorney.  It  is  so 
with  overseers  ;  Chambres  v.  Jones  (c). 

Cfir.  adv.  vulL 

Lord  Campbell  C.  J.,  on  a  subsequent  day  in  this 
Term  {May  6th),  delivered  judgment 

In  this  case  the  question  is  whether  the  defendant 
is  liable  to  be  sued  by  the  plaintiff  for  services  rendered 
by  him  to  the  Commissioners ;  1st,  as  clerk,  without  an 
express  agreement  for  the  amount  of  salary  ;  2d,  as  clerk, 
with  such  agreement ;  3d,  as  attorney  employed  by  the 
Commissioners  for  purposes  within  the  scope  of  their 
Act  And  we  are  of  opinion  that  he  is  liable  on  each 
of  these  accounts.  If  there  had  been  no  statute  appli- 
cable, the  Commissioners  who  personally  employed  the 
plaintiff  would  have  been  personally  liable:  but,  as 
Commissioners  are  a  fluctuating  body,  and  so  cannot 
conveniently  be  made  parties,  and  as,  when  acting  for 
public  purposes  under  a  statute  with  power  over  a  fund 
created  by  the  statute,  they  are  not  to  be  personally 
liable,   therefore   this  statute   has   followed    the    usual 

(a)  12  Com.  B.  108.  (6)  10  Com,  B.  534. 

(c)  5  Exch,  229. 
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1858.  course  under  these  circumstances,  and  has  enacted,  by 
^^^  sect  18,  that  the  Commissioners  shall  be  liable  to  sue 
▼•  and  be  sued  in  the  name  of  the  clerk  or  treasurer  for 

the  time  being.  The  power  to  make  contracts  within 
the  scope  of  the  statute,  and  the  incidents  to  suits  for 
breaches  of  such  contracts,  are  fully  considered  in  JTtffi- 
dall  ¥.  Kitiff  (a) ;  and  the  law  on  the  subject  is  there 
clearly  laid  down.  If  the  contract  is  within  such  scope, 
the  procedure  for  such  breach  is  the  same  as  in  all 
actions  on  contract  with  all  ordinary  incidents,  except 
that  a  nominal. party  represents  the  fluctuating  body,  and 
the  execution  on  the  judgment  is  modified.  Therefore 
the  substantial  question  is  whether  the  contract  here 
sued  on  is  within  the  scope  of  the  statute :  and  the 
answer  is  in  the  affirmative.  Sect.  12  specifies  the 
services  of  a  clerk  and  ^^  other  officers"  as  requisite;  and 
other  sections,  giving  large  and  various  powers  for  the 
exercise  of  which  legal  advice  would  often  be  required, 
by  implication  give  the  power  of  retaining  an  attorney  ; 
and,  although  there  are  several  sections  specifying  powers 
of  contracting  in  certain  cases,  there  is  no  prohibition  of 
contracts  in  cases  not  specified. 

llie  defendant  contends  that  the  appointment  of 
clerk,  under  sect.  12,  either  with  or  without  a  salary,  is 
not  a  contract  to  remunerate,  but  creates  a  duty  in  the 
Commissioners  to  be  enforced  either  by  action  on  the 
case  or  by  mandamus;  and  that,  as  the  employment  of 
an  attorney  is  not  one  of  the  contracts  expressly  autho- 
rized or  comprised  within  the  general  words  of  sect  145, 
relating  to  contracts  for  buildings  and  other  works  of 
that  description,  there  can  be  no  contract ;  relying  on 
Bogg  V.  Pearse  (i).     In  that  case  the  Court  of  Common 

(a)  17  Com.  B.  483.  (6)  10  Com,  B.  534. 
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Pleas  held  that  a  contract  or  debt  did  not  arise  as  against        1858. 
succeeding  Comroissioners  from  their  predecessors  having         ]^[^ 
appointed  an  officer  at  a  salary  under  a  power  given       tatlor. 
them  by  statute.     It  being  now  settled  by  Kendall  v. 
King  (a),  with  the  doctrine  of  which  we  entirely  concur, 
that  a  body  of  the  nature  of  the  defendants  in  the  pre- 
sent case  are  to  be  treated  as  a  fluctuating  body  in  the 
nature  of  a  corporation,  to  be  represented  by  their  clerk, 
the  reasoning  of  the  Court  in  Boffff  v.  Pearse  {b)  does  not 
apply.    Both  Maule  and  Cresswell  Justices,  during  the 
argument  in  that  case,  relied  on  this   point:    the  for- 
mer saying,  **  How  does  the  declaration  shew  that  the 
defendants   are   liable?   the  Commissioners  are   not  a 
cOTporation :"   and   the  latter  asks,   '^  Are  the  present 
Commiasionens  liable  for  the  acts  of  former  Commis- 
sionerB?^    Mr.  Justice  Cresswell^  in  his  judgment,  also 
refers  to  the  Act  as  authorizing  the  Commissioners  to 
appoint  at  a  salary,  observing  that  ''  it  does  not  say  that 
they  shall  pay  it."    In  the  present  case  sect.  12  of  the 
Act  directs  the  payment  of  the  wages,  salary  and  allow- 
ances to  be  made  by  the  Commissioners.      It  is  true 
that  it  says  *'  out  of  the  moneys  to  be  raised :"  but  this 
may  well  be  understood,  in  connection  with  the  other 
part  of  the  Act,  to  mean  that  the  ultimate  payment  shall 
not  be  out  of  the  private  property  of  the  Commissioners, 
but  that,  when  judgment  is  obtained  against  the  clerk, 
the  rates  are  to  be  resorted  to  for  its  enforcement.    And 
this  seems  the  most  probable  construction  in  reference 
to  the  18th  section,  where,  in  actions  to  be  brought 
against  the  Commissioners  in  the  name  of  their  clerk, 
the  payment  is  ultimately  to  be  made  out  of  the  rates. 

(a)  17  Com.  B,  483.  (b)  10  Com,  B.  534. 

E.    B.    &    E.  I 
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1858.  In  the  present  case,  where  the  bodj  is  a  fluctuating 
BUij.  one  in  which,  according  to  the  doctrine  established  ^in 
Tatlob,  ^^»wfoff  ▼.  King  (a),  the  body  b  bound  by  contracts 
lawfully  entered  into,  and  where  the  Commissioners  are 
to  appoint  and  pay  the  salary,  we  think  that  there  was 
evidence  of  a  contract,  on  such  appointment  at  the 
salary,  that  the  Commissioners  would  pay  it,  just  as  if  an 
ordinary  individual  or  corporation  appointed  a  servant 
or  officer  at  a  salary.  The  objection  relied  on  by  all 
the  Judges  in  Bogg  v.  Pear8e(b\  that  there  was  only 
a  power  in  the  Commissioners  feu:  the  time  being  to 
appoint,  and  that  no  contract  could  be  shewn  to  arise 
against  their  successors  merely  from  the  appointment 
under  that  Act,  does  not  seem  to  us  to  apply  to  the 
case  now  before  u£f,  for  the  reasons  above  given.  We 
would  add  that  we  think  the  doctrine  established  in 
Kendall  V.  King  {a)  a  most  wise  and  useful  one,  necessarily 
called  for  by,  and  resulting  from,  the  modem  legislatiorf 
on  this  subject. 

Our  judgment,  therefore,  is  for  the  plaintifl;  for  the 
whole  amount  claimed. 

Judgment  for  the  plaintiflF. 

(a)  17  Com.  B.  483.  (h)  10  Com.  B.  634. 
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Thomas    Whitfield,    Gbobge    Molineux    and  Friday, 
Geoboe  Whitfield 
Railway  Company. 


Geoboe  Whitfield  against  The  South  Eastebn    ^ 


FIRST  count    Averment:  That  the  plaintiffs  carried  Aooantaguast 

1       .  11..  1        1      /•  a  railway  com- 

on  business  as  bankers,  issuing  notes,  under  the  nrm  pany,  being  a 

of  The  Lewes  Old  Bank;  and  the  defendants  were  the  XsgngM,tw 

proprietors  of,  and,  by  their  servants  and  agents,  managed  H^f  u^g^ 

and  conducted,  a  certain  system  of  electric  telegraph  ^^*^"^^ 

upon  and  along  and  over  their  line  of  railway  for  the  tionigw©^ 

purpose  of  enabling,  and  so  as  to  enable,  the  defendants  its  corporate 

capacity,  caaie 

to  transmit  messages  from  one  to  another  of  their  sta-  tbepablication 

tions;  ^'and  the  defendants  from  time  to  time  transmitted  sutement 

messages  thereby,  and  had  the  care  and  custody  of  all  circomstanceB 

the  messages  transmitted.    Yet  the  defendants,  while  "aliwfaUw' 

the  plaintifllB  were  such  bankers  as  aforesaid  and  were  J^p^Jj* tb*e 

such  proprietors  of  and  so  carried  on  and  managed  the  *^^!^°; 

said  Lewes  Old  Bank  as  aforesaid,  and  while  such  notes  ble.  tbere  may 

be  circum- 

were  so  issued  and  outstanding  as  aforesaid,  and  while  ftances  by 

the  plaintiffs  so  held  and  had  such  deposits  and  loans  as  malice  in  fact 

aforesaid,  and  while  the  said  stations  or  places  were  so  ^'^ed,  sacb 

connected  by  such  telegraph  as  aforesaid,  and  before  "oration* 

this  suit,  wrongfully,  falsely  and  maliciously,  by  means  {jJli^^Jerefor 

of  the  said  telegraph,  transmitted,  and  sent  and  pub-  '"  '*•  corporate 
lished,  from  to  wit  Ticehurst  Road  Station  to  wit  to 
Hastings  Station  aforesaid,  and  there  falsely  and  mali- 
ciously caused  to  be  written,  printed,  copied,  circulated 
and  publidied,  the  false,  malicious  and  defamatory  words 
and  message  following,  of  and  concerning "  &c.,  '*  that 

I  2 
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is  to  say,  *  The  Lewes  Bank,*  thereby  then  and  there 
meaning  the  said  Lewes  Old  Banhf  *has  stopped  pay- 
ment,*  thereby  then  and  there  meaning  and  intending*' 
&c.  Then  followed  an  innuendo.  The  2d,  3d  and  4th 
counts  were  similar  counts  for  transmitting  to  different 
stations  by  telegraphic  messages  of  a  similar  purport 
5th  count :  ^*  For  that  the  defendants,  while  the  plaintifia 
were  such  bankers  in  copartnership  as  aforesaid  and 
such  proprietors  and  managers  of  The  Lewes  Old  Bank 
as  aforesaid,  and  while  such  notes  were  so  issued  and 
outstanding  as  aforesaid  and  such  moneys  were  so  lent 
to  and  deposited  with  the  plaintifis  as  aforesaid,  and 
before  this  suit,  to  wit  by  their  agents  and  servants  in 
that  behalf,  falsely  and  maliciously  wrote  and  published, 
and  caused  to  be  written  and  published,  of  and  con- 
cerning the  plaintiffs  and  of  and  concerning  the  said 
Lewes  Old  Bank,  the  false,  malicious  and  defamatory 
words  following,  that  is  to  say,  *  The  Lewes  Old  Bank 
has  stopped':*  with  an  innuendo.  The  6th  count  was 
similar  to  the  5th,  charging  the  defendants  with  pub- 
lishing a  malicious  libel  to  the  same  effect  but  in  diffe- 
rent words.  Then  followed  allegations  of  special  damage 
applicable  to  the  whole  declaration. 
Demurrer.    Joinder. 


Hugh  JffiU  now  (a)  argued  for  the  defendants.  The 
question  is,  whether  a  railway  company,  being  a  corpo- 
ration aggregate,  can  in  its  corporate  capacity  be  guilty 
of  a  libel.  As  a  corporation  aggregate  is  not  capable  of 
malice,  no  indictment  for  a  crime  in  which  malice  is  an 
essential  ingredient  can  be  supported  against  it  The 
case  which  has  gone  furthest  in  extending  the  liability 

(a)  Before  Lord  CampbtU  C.  J.,  Wightman,  Erie  and  Crompton  Js. 
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of  Gorporations  is  Begina  ▼•  Great  North  of  England 
Raiboag  Company  (a).  But  there,  whilst  holding  that  a 
corporation  a^i^egate  were  capable  of  obstructing  a 
highwajy  and  might  therefore  be  convicted  of  that 
offence  and  fined.  Lord  Denman  C.  J.,  in  delivering 
judgment,  says:  ^'Sorne  dicta  occur  in  old  cases:  'A 
(K>rporation  cannot  be  guilty  of  treason  or  felony.'  It 
might  be  added  'of  perjury,  or  offences  against  the 
person.'  The  Court  of  Common  Pleas  lately  held  that 
a  corporation  might  be  sued  in  trespass  (&) ;  but  nobody 
has  sought  to  fix  them  with  acts  of  immorality.  These 
plainly  derive  their  character  from  the  corrupted  mind 
of  the  person  committing  them,  and  are  violations  of  the 
social  duties  that  belong  to  men  and  subjects.  A  corpora- 
tion, which,  as  such,  has  no  such  duties,  cannot  be  guilty 
in  these  cases."  In  Eastern  Counties  Railway  Company  "v* 
Broom  {e)  it  was  held  that  a  corporation  might  be  guilty 
of  &lse  imprisonment,  though  a  venire  de  novo  was 
awarded  on  the  ground  of  defective  proof  of  authority : 
but  in  SUvens  v.  Midland  Counties  Railway  Company  (d\ 
where  the  action  was  for  malicious  prosecution,  Alderson 
R  gives  his  judgment  **  that  an  action  of  this  description 
does  not  lie  against  a  corporation  aggregate ;  for,  in  order 
to  support  the  action,  it  must  be  shewn  that  the  defend- 
ant was  actuated  by  a  motive  in  his  mind,  and  a  cor- 
poration has  no  mind."  It  was  not  necessary  to  decide 
this,  it  is  true;  and  the  other  Barons  decide  only  on  the 
ground  that  there  was  in  that  case  no  evidence  against 
the  corporation;  but  they  do  not  express  an  opinion 
adverse  to  that  of  Aldetson  B.     [Crompton  J.     On  this 


1858. 
Whitptbld 

V. 
SOTTTH 

Eabtk&m 

Railway 

Company. 


(a)  9  Q.  B.  316. 

(6)  Mamnds.  Tke  MonMouth$hire  Canal  Company,  4  M.  ^  G.  452. 

(e)  6  Bxtk.  314.  (d)  10  Bxch,  352. 
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1858.  demurrer  you  admit  that,  if  by  any  possibility  the  cor- 
Whithsld  poration  could  be  guilty,  tbey  are.  You  must  therefore 
go  so  far  as  to  say  that,  if  the  whole  shareholders  met 
and  unanimously  ordered,  under  seal  if  necessary,  that 
matter  injurious  to  a  rival  in  trade  should  be  published 
in  order  to  injure  him,  no  action  lies.]  An  action,  in 
such  a  case,  would  lie  against  the  corporators  as  indivi- 
duals, they  being  individually  malicious,  but  not  against 
the  corporation  in  its  corporate  capacity,  which  in  that 
capacity  could  not  be  malicious.  The  declaration  would 
be  bad  if  it  did  not  shew  a  malicious  intent  in  the 
defendant ;  Com.  Dig,  Action  upon  the  Cage  for  Defa* 
motion  (G  5.).  In  delivering  the  judgment  of  the 
Court  in  Bromage  v.  Proiser  (a),  Bayley  J.,  discussing 
the  proof  of  malice  necessary  to  support  an  action  for 
slander,  says:  ''Malice  in  common  acceptation  means 
ill  will  against  a  person,  but  in  its  legal  sense  it  means 
a  wrongful  act,  done  intentionally,  without  just  cause 
or  excuse.  If  I  give  a  perfect  stranger  a  blow  likely 
to  produce  death,  I  do  it  of  malice^  because  I  do  it 
intentionally  and  without  just  cause  or  excuse.*"  And 
several  other  instances  are  given,  all  shewing  that  the 
intention  is  an  essential  ingredient  in  legal  malice. 
[Lord  Campbell  C.  J.  No  doubt,  to  constitute  a  crime, 
there  must  be  intention.  Crompton  J.  If  the  occasion 
was  such  as  prima  facie  to  justify  the  words,  it  may  be 
a  very  grave  question  whether  it  is  possible  to  prove 
express  malice  in  a  corporation.  But,  if  a  bookseller 
orders  the  publication  of  a  book,  which  in  fact  is  a  libel 
though  he  does  not  know  it,  that  intention  to  publish  is 
sufficient  legal  malice  to  make  him  liable  to  an  action 
for  the  libel.     A  corporation  may  give  the  same  order 


{a)  A  B.^a  ^47. 
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to  publish.]     But  the  individual  is  capable  of  the  mali-       1353. 

dous  intention  to  libel,  whether  his  ignorance  would  ^hxtfieuT 
or  would  not  rebut  the  prima  £Eicie  inference  that  he        south 
had  Buch  an  intention.     The  corporation  b  not  capable      ^J'^ 

of  having  such  an  intention.  Company. 


Creattff  oontri.  In  Bromage  ▼.  Prosser  (a)  BayUy  J. 
proceeds  to  say :  **  And  if  I  traduce  a  man,  whether  I 
know  him  or  not,  and  whether  I  intend  to  do  him  an 
injury  or  not,  I  apprehend  the  law  considers  it  as  done 
of  malice,  because  it  is  wrongful  and  intentional.  It 
equally  works  an  injury,  whether  I  meant  to  produce  an 
injury  or  not,  and  if  I  had  no  legal  excuse  for  the 
slander,  why  is  he  not  to  have  a  remedy  against  me  for 
the  injury  it  produces?  And  I  apprehend  the  law  recog- 
nises the  distinction  between  these  two  descriptions  of 
malice,  malice  in  fact  and  malice  in  law,  in  actions  of 
slander.  In  an  ordinary  action  for  words,  it  is  sufficient 
to  charge  that  the  defendant  spoke  them  fabefyf  it  is 
not  necessary  to  state  that  they  were  spoken  maliciously. 
This  b  so  laid  down  in  Styles  392.  (6),  and  was  adjudged 
upon  error  in  Mercer  v.  Sparks  (c),**  A  corporation  may 
very  well,  in  their  corporate  capacity,  publbh  a  libel 
and  inflict  injury  on  a  person ;  indeed  it  has  been  pro- 
posed  to  establbh  a  cor|K>ration  of  limited  liability  for 
the  purpose  of  publishing  a  newspaper;  and  it  surely 
would  be  monstrous  to  say  that  there  would  be  no 
remedy  against  such  a  corporation  for  a  libel.  The 
objection,  that  it  is  criminal  and  that  a  corporation  can- 
not be  guilty  of  a  crime,  is  purely  technical ;  and  the  way 
in  which  that  technical  objection  has  been  got  rid  of  is 

(a)  4  B,  ^  C.  247.  {b)  Amm^omm  case, 

(c)    Oipeii,51;  iVoy,  35. 
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shewn  in  the  argument  in  Regina  ▼.  Greai  North  of  Eng- 
land Railway  Company  (a).  That  case  carried  the  lia- 
bility 80  far  as  that  a  corporation  aggregate  was  held  to  be 
indictable  criminally  for  a  misfeasance.  And  since  that 
time  an  action  for  assault  and  false  imprisonment  has  been 
held  to  lie ;  Eastern  Counties  Railway  Company  v.  Broom  {b). 
Even  if  it  should  be  held  that,  in  order  to  support  the 
ordinary  counts  for  libel,  it  is  essential  to  shew  such 
malice  as  is  impossible  in  a  corporation,  and  consequently 
that  the  last  counts  are  bad,  the  first,  second  and  third 
counts  shew  that  the  corporation  carry  on  the  business 
of  transmitting  messages  by  telegraph ;  if  in  the  course 
of  such  a  business  they  suffer  an  injurious  message  to 
become  public,  though  merely  by  negligence,  it  is 
actionable. 


Hugh  Hill,  in  reply.  In  the  note  (2)  to  Craft  v.  Boite{c) 
it  is  pointed  out  that  the  declaration  must  shew  a 
malicious  intent  in  the  defendant,  though  it  is  not 
necessary  to  use  the  word  maliciously,  at  least  after 
verdict  And  there  is  no  distinction  here  between  the 
two  sets  of  counts.  The  earlier  counts  do  not  allege 
negligence  in  transacting  the  message ;  and  they  do  allege 
malice  in  publishing  it. 

Cur*  adv.  vuU. 

Lord  Campbell  C.  J.,  on  a  subsequent  day  in  this 
Term  {April  29th),  delivered  judgment. 

The  demurrer  to  the  declaration  in  this  case  can  only 
be  supported  on  the  ground  that  the  action  will  not  lie 
without  proof  of  express  malice,  as  contradistinguished 


(a)  9  Q.  B.  315.  319.  (6)  6  Exch.  314. 
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firom  legal  malice.  But,  if  we  yield  to  the  authorities 
which  say  that  in  an  action  for  defamation  malice  must 
be  alleged  (notwithstanding  authorities  to  the  contrary), 
this  allegation  may  be  proved  by  shewing  that  the  pub- 
lication of  a  libel  took  place  by  order  of  the  defendants, 
and  was  therefore  wrongful,  although  the  defendants 
had  no  ill  will  to  the  plaintiffs,  and  did  not  mean  to 
injure  them.  Therefore  the  ground  on  which  it  is  con- 
tended that  an  action  for  a  libel  cannot  possibly  be 
maintained  against  a  corporation  aggregate  fails.  But, 
considering  that  an  action  of  tort  or  of  trespass  will  lie 
against  a  corporation  aggregate,  and  that  an  indictment 
may  be  preferred  against  a  corporation  aggregate  both 
for  commission  and  omission,  to  be  followed  up  by  fine, 
although  not  by  imprisonment,  there  may  be  great  diffi- 
culty in  saying  that  under  certain  circumstances  express 
malice  may  not  be  imputed  to  and  proved  against  a 
corporation.  The  authorities  are  collected  and  com- 
mented upon  in  Regina  v.  Great  North  of  England 
RailuHiy  Company  (a),  in  which  it  was  held  that  a  cor- 
poration aggregate  may  be  indicted  for  cutting  through 
and  obstructing  a  public  highway ;  and  again  in  Eastern 
Counties  Railway  Company  v.  Broom  (A),  in  which  it  was 
held,  in  error,  that  an  action  of  trespass  may  be  maintained 
against  a  corporation  aggregate  for  an  assault  committed 
by  their  servant  authorized  by  them  to  do  the  act.  The 
cases  to  the  contrary  will  be  found  to  turn  upon  the 
defective  evidence  to  prove  the  authority  of  the  corpora- 
tion to  do  the  act  complained  of.  Instances  might  easily 
be  su^ested  where  great  injustice  would  be  suffered  by 
individuals  if  their  remedy  for  wrongs  authorized  by 
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corporations  aggregate  were  to  be  confined  to  the  agents 
employed. 

Therefore,  without  adverting  to  the  second  point  made 
bj  Mr.  Creoitff  that  at  any  rate  some  of  the  counts  im- 
pute negligence  to  the  defendants  in  the  mode  of  working 
their  telegraph,  we  think  that  there  ought  to  be  judgment 
for  the  plaintifis. 

Judgment  for  the  plaintifis  (a). 


(a)  lo  tbe  Qmo  WamnUo  in  Rex  ▼.  Tkt  Gtff  of  Lomdom^  8  Horn,  Si.  TV. 
1039,  in  the  leoond  replication,  let  out  at  pp.  1305,  1309,  the  AUorntf 
General  averred  that  The  Ma^or,  Commomalty  and  Citixems  of  the  eiig  of 
Londim,  in  their  common  oonncil  asBemhted,  nnlawfnlly,  maticiouslj,  advi* 
•edly  and  teditiouily,  and  without  lawful  authority,  took  upon  themteUea 
to  eensure  and  judge  the  King,  and  voted  that  a  petition  should  be 
exhibited  to  the  King.  And  that  The  Majfor,  Comnumahy  and  Citixene 
of  the  eity  of  London  aforesaid,  in  common  council  aforesaid,  as  aforesaid 
assembled,  unlawfully,  malieiously,  advisedly  and  seditiously,  and  with  the 
intent  that  the  said  petitbn  should  be  published  and  dispersed  among  the 
subjects  of  the  said  liord  tbe  now  King,  to  lead  them  into  the  opinion  that 
the  said  Lord  the  now  King,  by  the  prorogation  of  Parliament  aforesaid, 
bad  obetructed  the  public  justice  of  the  realm,  and  to  incite  the  same 
subjects  of  &c.  to  hatred  of  the  said  Lord  the  King  and  of  the  government 
in  this  realm  established,  and  to  the  disturbance  of  peace,  then  and  there 
ordered  the  said  petition,  so  contuning  the  seditious  and  scandalous  matter 
aforesaid,  to  be  printed,  and  afterwards,  to  wit  on  &c.,  the  said  petition,  with 
the  intent  that  it  should  be  published  and  dispersed  among  the  subjects 
to  alienate  and  divert  their  affections  from  the  said  Lord  the  now  King  and 
his  government,  did  maliciously,  advisedly  and  seditiously,  print  and  cause 
to  be  printed  and  published,  in  contempt  of  the  Lord  the  now  King,  to  the 
exciting  of  sedition,  and  the  pernicious  example  of  others  in  like  case  offend- 
ing: whereby  The  Mojfor,  CommonaHy  and  Ciiixe9u  had  forfeited  their  fran- 
chises, including  that  of  being  a  corporation.  On  demurrer  to  the  rejoinder 
to  this  part  of  the  replication  judgment  was  given  for  the  Crown.  It  ia 
obvious  that  that  very  profound  lawyer  Sannden,  who,  it  is  said,  advised 
and  drew  tbe  pleadings  in  thu  case,  and  certainly  as  Chief  Justice  assented 
to  tbe  judgment  on  demurrer  for  the  Crown,  would  not  have  admitted 
that  it  was  a  legal  absurdity  to  charge  a  corporation  aggregate  with  mali- 
ciously  publishing  a  libel.  See  the  argument  as  to  the  legality  of  the 
judgment  in  that  case,  2  Kytte  TVeaA'se  on  the  Law  of  CorpomHanst  474. 
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A  PPE  AL  from  the  decision  of  the  judge  of  the  coanty  No  v^^  lies, 
court  of  Yarkshirey  holden  at  fFahf/ield,  against  the  i3^&^iV%«. 
defendant,  as  tenant  of  land,  for  felling  and  converting  ^\Ii^*q^ 
to  his  own  use  certain  trees  of  the.plaintiff  ffrowinir  upon  *:•?  *•»•  ^^ 

*    .  ®         -or        emon  of  a 

the  land  demised.  The  plaintiff  claimed,  for  the  damages  county  court 

on  an  interlo- 

he  had  thereby  sustained,  the  sum  of  25L    The  cause  cutory  matter, 
was  tried  on  the  1 5th  Sqftember^  1857,  in  the  Wakefield  taiation  of 
county  court,  with  a  jury,  who  gave  their  verdict  for  the  ,tat.  19  &  20 
plaintiff  for  \5L    A  bill  of  the  plaintiff's  costs  was  made  f^;  /'  ^^^- 
out  aRer  the  trial  of  the  cause  by  the  phiintiff's  attorney,  ■'^SuT  '"*** 
in  accordance  with  the  scale  of  costs  framed  by  the  five  JjJ!*"?^" 
county  court  judges  and  allowed  by  the  Lord  Chancellor,  Court  refuted 
pursuant  to  stat.  19  &  20  Vict  c.  108.  s.  33. :  and  this  point  argued, 
bill  was  taxed  and  allowed  between  the  party  and  party  that  thev  had 
by  the  registrar  of  the  court  in  accordance  with  that  to  decide  such 
scale,  amounting  to  the  sum  of  12/.  9#.  6d  At  the  county  ^nt^n^^ 
court  held  at  Wak^ld  in  November,  1867,  the  defendant,  ^^^;^ 
by  his  attorney,  applied,  under  sect  34  of  stat  19  &  20  »^  >t  ^'^^ 
Vkt.  e.  108.,  to  have  the  said  taxation  reviewed,  on  the 
ground  that  the  allowances  therein  by  the  registrar  were 
made  upon  too  high  a  scale,  namely  upon  the  scale 
framed  for  actions  on  claims  exceeding  20/.,  whereas,  as 
only  15/.  was  recovered  by  the  plaintiff,  the  same  ought 
to  have  been  made  upon  the  scale  applicable  to  claims 
not  exceeding  20il     The  plaintiflTs  attorney,  on  the 
other  hand,  contended  that  the  sura  actually  recovered 
was  not  always  to  be  taken  by  the  registrar  as  his  guide 
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Qj^^  19  &  20  Vict  c.  108.,  where  more  than  20i  is  ckiimedy 
Strihokr.  ^^^  allowances  were  to  be  made  in  accordance  with  the 
scale  of  costs  framed  as  before  mentioned  upon  that 
Act;  and  he  referred  to  sects.  33  and  34.  The  question 
was  adjourned  to  the  18th  November,  1857 ;  when  the 
judge  decided  that  the  costs  ought  not  to  have  been 
taxed  upon  the  higher  scale,  and  directed  the  registrar 
to  retax  them  upon  the  scale  applicable  to  actions  where 
the  sums  claimed  do  not  exceed  20/.,  as  he  thought  the 
word  "claimed"  in  the  33d  section  must  be  construed  to 
mean  "rightfully  claimed ;"  for  that  otherwise  any  plaintiiF, 
whose  real  demand  was  only  40^.,  might,  by  wrongfully 
claiming  40/.,  make  the  defendants  pay  costs  amounting 
to  1521  or  20/.;  and  he  referred  to  several  decisions  as 
to  costs  under  Court  of  Requests  Acts  in  support  of 
this  construction  of  the  Act,  namely  Drew  v.  Coles  (a). 
Cross  V.  Collins  (6),  Baddley  v.  Oliver  {c\  Fairbrass  v. 
Pettit  (d).  It  was  argued  by  the  plaintiff's  attorney  that 
the  injustice  pointed  at  by  the  judge  might  in  all  cases 
be  remedied  by  the  exercise  of  his  discretion  in  awarding 
the  plaintiff  less  costs  than  what  he  was  entitled  to  by 
the  AcL  The  judge  stated  that,  if  his  construction  of 
the  Act  was  right,  he  had  no  discretion  in  the  matter ; 
adding  that,  if  he  thought  he  had,  he  should  have  given 
the  plaintiff  his  full  costs.  From  the  above  decision  the 
plaintiff  appealed.  The  defendant's  attorney  protested 
against  the  plaintiff's  right  to  appeal,  and  refused  to 
settle  the  case  on  behalf  of  the  defendant.  The  case  was 
therefore  settled  by  the  judge  of  the  county  court.  The 
question  for  the  opinion  of  this  Court  is :  Whether  the 

(a)  2  Cr.  ^  J.  505.  (6)  5  New  Co,  194. 

(c)  1  Cr.  ^  M.  219.  (rf)  12  M.  ^  W.  453. 
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plaiotiff's  costs  and  charges  in  the  above  action  ought,        1858. 
or  ought  not,  by  law  to  be  taxed  on  the  said  scale        cjm 
framed  by  the  five  county  court  judges,  and  allowed  by     ^j^^i^q^^ 
the  Lord  Chancellor,   for  actions  where  the  debt  or 
damage  claimed  exceeds  20L 

Mamsty  appeared  for  the  appellant,  and  read  the  paper 
book  as  above  set  forth.  [Lord  Campbell  C.  J.  Has  this 
Court  any  jurisdiction  to  review  the  decision  of  the 
county  court  on  such  a  point?]  Stat.  13 &  14  Vxct.  c..6L 
«.  14.  gives  an  appeal  when  either  party  in  any  cause  is 
dissatisfied  with  the  determination  of  the  Court  in  point 
of  law,  or  the  admission  or  rejection  of  any  evidence. 
[Lord  Campbell  C.  J.  That  is  on  a  decision  of  the 
cause.  This  is  but  an  interlocutory  proceeding,  on  which 
no  appeal  lies;  and  we  have  no  jurisdiction.  We  cannot, 
therefore,  have  the  point  ai^gued  or  pronounce  any  judi- 
cial opinion.  But  it  may  be  satisfactory  to  the  judge 
of  the  county  court  to  know  that,  as  private  individuals, 
who  have  not  heard  the  case  argued,  we  all  think  his 
decision  right.] 

Gray^  for  the  respondent,  applied  for  costs.  Though 
the  Court  has  no  jurisdiction  to  decide  the  point,  it  has 
jurisdiction  to  entertain  the  appeal  so  far  as  to  examine 
whether  it  had  jurisdiction,  and  to  give  costs  to  the 
respondent,  who  was  brought  here  without  his  fault  (a). 

Per  CuBLUi  (*). 

Appeal  dismissed,  with  costs. 

(a)  See  Begima  ▼.  IWvicA,  B  E.  ^  B.  704. 

{b)  Lord  CampbeU  C.  J.,  ffightmath  Erk  and  Crompton  Js. 
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Under  sect.  51 
of  The  Metro- 
politan  Build- 
ing Act,  1855 
(18  &  19  Fid. 
c  122.),  an 
owner  of  land 
in  fee  simple 
who  lets  it  on 
a  building 
lease  at  a 
peppercorn 
rent  is  not 
liable,  as 
owner,  to  the 
snrreyor  for 
fees  in  respect 
of  buildings 
afterwards 
erected  on 
such  land,  a 
peppercorn 
rent  not  being 
within  the 
meaning  of 
the  wms 
«  of  the  whole 
or  of  any  part 
of  the  rents  or 
profits  of  any 
land  or  tene- 
ment" in  the 
interpretation 
clause,  sect  3. 


EvBLYN,    appellant,    against    Whichcobd, 
respondent. 

^HIS  was  a  case  stated  by  a  magistrate  of  the  Metro- 
politan Police  District,  ander  stat.  20  &  21  VicL 
c.  43. 

The  case  set  out  a  summons,  dated  5th  January  1858» 
addressed  to  WUtiam  John  Evelyn^  the  appellant  The 
summons  recited  a  complaint  made,  on  that  day,  before 
the  magistrate,  by  the  respondent,  John  Whiehcord^  sur- 
veyor of  the  District  of  Deptford:  **  For  that  you,  on** 
11th  August,  1857,  in  the  parish  of  St  PauU  Deptford^ 
in  Kent,  **  and  within  the  said  District,  did  unlawfully 
refuse  payment  of  the  sum  of  10/.  I5s.  to  him,  the  said 
John  fVhichcord,  being  the  amount  of  fees  due  to  him 
as  such  District  surveyor,  for  surveying  six  housesf, 
situate  as  aforesaid,  of  which  you  were  then  the  owner." 
The  summons  then  commanded  the  appearance  of  the 
appellant 

Upon  the  hearing,  it  was  agreed  that  the  following 
statement  of  facts  should  be  taken  as  proved. 

That  the  complainant,  as  District  surveyor,  is  entitled 
to  be  paid  a  fee  upon  each  of  tlie  six  houses  in  the  com- 
plaint mentioned,  making  together  the  sum  of  10/.  \6s. 

That  William  Thomas  Searle  was  the  builder  of  the 
said  houses  on  his  own  account;  and  that  the  land 
upon  which  they  are  built  belongs  in  fee  simple  to  the 
defendant 

That,  by  a  memorandum  of  agreement,  dated  7th 
August  1856,  the  defendant  agreed  to  let,  and  Searle 
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agreed  to  take,  the  land  in  question  for  the  term  of        ]g58, 
eighty  one  years,  from  29th  September  1866,  at  a  pepper-       g^^j^^H 
com  rent  for  the  first  year,  6/.  for  the  second  year,  and    •^g,^,Hco»D 
12L  per  annam  for  the  remainder  of  the  said  term; 
Searle  undertaking  to  erect  thereon  six  good  fourth  rate 
dwelling  houses  in  accordance  with  the  provisions  of  The 
Metropolitan  Building  Act ;  and  the  defendant  under- 
taking, upon  the  due  completion  of  such  houses,   to 
grant  to  Seark,  or  his  nominee  or  nomineest,  a  lease  or 
separate  leases  of  the  said  land,  and  of  the  several 
messuages  to  be  erected  thereon,  for  the  residue  of  the 
said  term  of  eighty  one  years,  and  to  apportion  the  said 
ground  rent  in  the  event  of  separate  leases  being  granted* 

That  afterwards,  and  before  the  surveyor's  fees  became 
payable  in  respect  of  the  said  houses,  Searle  obtained  a 
loan  of  500/.  on  mortgage  of  the  said  land  and  buildings 
then  in  progress  of  erection  thereon :  and  it  was  pro- 
vided by  the  mortgage  deed  that,  in  default  of  repayment 
of  the  mortgage  money,  the  mortgagees  should  be  entitled 
to  apply  to  the  defendant  for  a  lease  or  leases  of  the  said 
land  and  buildings  hereon  to  themselves,  as  nominees  of 
Searle:  and  notice  of  this  mortgage  was  duly  given  to 
the  defendant 

That,  after  completion  of  four  of  the  said  housest,  two 
of  them  were,  with  the  consent  of  the  mortgagees,  sold 
by  Seark  to  John  Church,  to  whom,  as  nominee  of  Seark, 
a  lease  of  those  two  houses  for  the  residue  of  the  term 
of  eighty  one  yean,  at  an  apportioned  ground  rent  of  5L, 
was  granted  by  defendant 

That,  at  the  time  of  such  sale,  the  surveyor's  fees  in 
respect  of  these  two  houses  remained  due  and  unpaid. 

That  afterwards,  and  subsequently  to  the  time  when 
the  fees  on  all  the  said  six  houses  became  due  and  pay- 
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1858.  able,  Searle  became  bankrupt ;  and  assignees  of  his  estate 
£vii,YN  ®od  effects  have  been  diilj  appointed. 
Whichcobi>.  '^^^^  no  proceedings  have  been  taken  to  recover  pay- 
ment of  the  fees  for  the  said  six  houses,  or  any  of  them, 
either  from  Searle  before  his  bankruptcy,  nor  from  his 
assignees  since  his  bankruptcy,  nor  to  recover  from 
Church  the  fees  due  in  respect  of  the  two  bouses  pur^ 
chased  by  him. 

That  the  proceedings  required  by  law  have  been  duly 
taken  against  defendant  for  the  recovery  of  the  fees 
upon  the  said  six  houses,  if  he  is  legally  liable  to  the 
payment  thereof,  or  of  such  part  thereof  as  he  is  liable 
to  pay. 

Upon  this  state  of  facts,  it  was  objected,  on  the  part 
of  the  defendant : 

First,  that,  as  by  the  agreement  for  a  lease  to  Seark 
defendant  was  entitled  to  a  peppercorn  rent  only  for 
the  first  year,  he  did  not  come  within  the  meaning  of 
the  word  ''owner,"  as  expressed  in  the  interpretation 
clause  of  The  Metropolitan  Building  Act,  1855,  viz., 
"'owner'  shall  apply  to  every  person  in  possession  or 
receipt  either  of  the  whole  or  of  any  part  of  the  rents 
or  profits  of  any  land  or  tenement,  or  in  the  occupation 
of  snch  land  or  tenement  other  than  as  a  tenant  from 
year  to  year  or  for  any  less  term,  or  as  a  tenant  at  will.*' 

Secondly,  That,  even  supposing  defendant  did  come 
within  the  meaning  of  the  word  ''owner"  as  is  expressed, 
be  was  not  liable  to  the  payment  of  the  surveyor's  fees, 
except  on  default  made  by  the  persons  previously  men- 
tioned in  the  Act,  viz.,  the  builder  and  the  occupier, 
against  whom  proceedings  for  the  recovery  of  the  fees 
must  first  be  taken. 

The  case  then  stated  : 
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**  With  regard  to  the  former  of  these  objections,  I  was        1858. 
of  opinion   that   the   defendant  did  come  within   the       etsltn 
meaning  of  the  word  *^  owner,"  as  expressed  in  the  Act^    Whicbcobd. 
notwithstanding  that  the  money  rent  reserved  to  him  by 
the  agreement  for  a  lease  was  not  immediately  payable. 

'*  And,  with  regard  to  the  latter  objection,  I  was  of 
opinion  that  the  Act  of  Parliament  intended  to  give  the 
District  surveyor  a  prompt  and  direct  mode  of  recover- 
ing his  fees,  not  only  as  against  the  builder,  but  as  against 
the  other  persons  substantially  interested  in  the  due  ^ 
execution  of  the  works,  subject  to  his  supervision,  and 
therefore  benefited  by  his  services :  and  that,  so  far  as 
regards  his  right  to  the  recovery  of  his  feesf,  no  priority 
of  liability  exists." 

The  magistrate  thereupon  ordered  the  appellant  to 
pay  the  lOL  los.  to  the  respondent,  in  respect  of  the  six 
houses,  together  with  the  costs.  The  appellant  then 
appealed. 

C  Clark,  for  the  appellant.  The  refusal,  which  is 
the  subject  of  the  summons,  appears  from  the  case  to 
have  taken  place  in  August  1857.  But  at  that  time  no 
fees  had  become  due  from  the  appellant  The  claim 
is  made  under  The  Metropolitan  Building  Act,  1855 
(18  &  19  Vict  c.  122.).  Sect  51  entitles  the  surveyor 
**  to  receive  the  amount  of  fees  due  to  him  from  the 
builder  employed  in  erecting  such  building,  or  in  doing 
such  work,  or  in  doing  any  matter  in  respect  of  which 
any  special  service  has  been  performed  by  the  surveyor, 
or  from  the  owner  or  occupier  of  the  building  so  erected, 
or  in  respect  of  which  such  work  has  been  done  or 
service  performed."  For  the  respondent,  it  is  contended 
that  the  appellant  was  the  *' owner*'  of  the  building. 

B.   B.   &   E.  K 
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1858.  He  was  indeed  owner  of  the  fee  simple  of  the  land  on 
Etblth  ^l^ich  the  building  was  erected:  but  he  was  not  owner 
WnicHcoaD.  ^^  ^^®  building,  nor  indeed  of  the  land  in  the  sense  in 
which  the  word  *'  owner"  is  here  used.  By  secL  3 
"  *  owner'  shall  apply  to  every  person  in  possession  or 
receipt  either  of  the  whole  or  of  any  part  of  the  rents 
or  profits  of  any  land  or  tenement,  or  in  the  occupation 
of  such  land  or  tenement  other  than  as  a  tenant  from 
year  to  year  or  for  any  less  term,  or  as  a  tenant  at  will." 
Now,  till  after  29th  September  1857,  the  appellant  was 
not  entitled  to  any  part  of  the  rents  or  profits:  for  the 
year  expiring  on  that  day  he  was  to  receive  only  a 
peppercorn  rent.  The  object  of  the  Act  was  to  require 
that  buildings  should  be  erected  so  as  to  secure  the 
public  safety :  and  for  this  reason  the  person  substantially 
interested,  and  the  builder  (who  is  here  not  the  owner), 
are  looked  to  by  the  I^egislature.  Other  sections  of  the 
Act  confirm  this  view.  By  sect  72,  in  the  case  of  a 
structure  being  in  a  dangerous  state,  notice  is  **  to  be 
given  to  the  owner  or  occupier  of  such  structure," 
requiring  him  to  take  it  down  or  secure  it  By  sect.  73 
*<  the  owner,  or,  on  his  default,  the  occupier,  of  any 
such  structure*'  may  be  ordered  by  the  justice  to  take 
down  &c. ;  and,  if  he  does  not  do  so,  the  commissioners 
may  do  it ;  and  all  expences  incurred  by  the  commis- 
sioners in  respect  of  a  dangerous  structure  **  shall  be 
paid  by  the  owner  of  such  structure/  By  sect  74,  if 
**  such  owner"  cannot  be  found,  the  commissioners  may 
sell  the  structure,  pay  the  expences  out  of  the  proceeds, 
and  return  any  surplus  **  to  the  owner."  By  sect.  76, 
if  the  surplus  is  not  claimed  by  the  owner,  it  is  to  be 
paid  into  the  account  of  the  Accountant  General,  **  to  the 
credit  of  the  owner,"  to  be  paid  out  to  "  the  owner"  on 
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his  petition.     These  provisions  are  quite  unintelligible        1858. 
if  applied  to  a  person  who  has  only  the  reversion  in  fee,       exblyv 
and  receives  a  mere  nominal  rent,  having  no  controul    ^hichcord 
whatever  over  the  structure.     [Lord  Campbell  C.  J.     It 
does  seem  that,  in  point  of  justice,  the  party  interested 
in  the  structure  should  pay  the  expences.]   Accordingly, 
the  statute  clearly  contemplates  payment  by  no  one  else. 
SecL  82,  which  regulates  the  expences  in  respect  of 
party  structures,  speaks  only  of  the  ^*  building  owner" 
and  *^  adjoining  owner  :**  and  the  preliminary  definition 
in  sect  82  defines  these  as  **  owners  of  the  premises" 
respectively,  clearly  meaning  the  structures.     [^Cromp^ 
tan  J.     Could  a  ground  rent  of  a  peppercorn  be  part  of 
**  the  rents  or  profits"  of  the  land,  within  the  meaning 
of  sect  3  ?]     Clearly  not :  the  rent  or  profit  must  arise 
from  the  structure.     An  interpretation  clause  is  not  to 
receive  so  rigid  a  construction  as  to  disturb  the  appli- 
cation obviously  intended  by  the   Legislature.     Lord 
Denman,  in  Regina  v.  The  Justicen  of  Cambridgeshire  (a), 
says :  **  It  is  not  to  be  taken  as  substituting  one  set  of 
words  for  another,  nor  as  strictly  defining  what  the 
meaning  of  a  word  must  be  under  all  circumstances. 
We  rather  think  that  it  merely  declares  what  persons 
may  be  comprehended  within  that  term,  where  the  cir- 
cumstances require  that  they  should."    So,  in  construing 
a  will,  Sir  W.  Grant  M.R.  said:  <* There  is  no  reason, 
why  the  same  words  may  not  be  differently  construed, 
when  they  apply  to  different  descriptions  of  property, 
governed  by  different  rules ;"  Elton  v.  Eason  (A). 

Winston^  contra.     The  owner  of  the  fee  simple  is, 
properly  speaking,  owner  of  the  land  and  all  buildings 

^a)  1  A.^  B.  480.  49K  (6)  19  Vet.  73.  77. 

&  2 
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1858.  upon  it  And  this  is  quite  consistent  with  sect.  3;  for 
Evelyn  ^^®  owner  of  the  fee  simple  takes  the  rent,  though,  in 
Whiohcosd  ^^^  present  instance,  such  rent  is  merely  nominal.  The 
question  cannot  be  one  of  degree.  It  might  well  happen 
that  no  other  owner  coul3  be  found.  [Cromptan  J.  I 
cannot  think  that  this  ground  rent  is  part  of  the  rents 
and  profits.    Erk  J.    There  may  be  no  other  profits.] 

C  Clarke^  in  reply.  The  whole  case  for  the  respondent 
rests  on  the  words  ^' rents."  But  that  word  must  be 
construed  with  reference  to  the  other  enactments,  which, 
as  has  been  shewn,  confine  the  meaning  to  persons  bene- 
ficially interested  in  the  structure. 

Lord  Campbell  C.  J.  I  think  the  appellant  is  not 
liable  to  these  payments.  He  is  not  an  owner  within 
the  definition  in  sect.  3.  Certainly  he  is  not  occupier; 
and  he  can  be  charged  as  owner  only  in  respect  of  his 
being  in  receipt  of  part  of  the  rents  and  profits:  but  it 
seems  to  me  that  he  is  not  in  such  receipt  within  the 
meaning  of  the  clause.  No  rent  really  comes  to  him : 
he  has  only  a  peppercorn  rent,  but  receives  no  profits. 
We  could  not  hold  him  liable,  unless  every  body  who 
grants  a  building  lease  is  to  be  liable  to  the  surveyor  in 
respect  of  his  ultimate  reversion.  To  impose  such  a 
liability  would  be  oppressive  and  unjust,  and  entirely 
unnecessary.  I  am  of  opinion  that  it  is  whut  the  Legis- 
lature did  not  mean. 

(WiQHTMAN  J.  was  abscut.) 

Erle  J.  Under  the  peculiar  circumstances  of  this 
case,  I  read  the  statute  as  my  Lord  does. 


Whxohcobd. 


{'-I 
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Crompton  J.  My  impression  is  the  same  way.  1858. 
These  interpretation  clauses  are  often  the  parts  of  the  evklyh 
Act  most  difficult  to  be  understood.  I  am  not  satisfied 
that  the  appellant  here  was  in  possession  of  the  rents 
and  profits.  It  is  difficult  to  say  that  the  Act  does  not 
point  to  either  an  occupation  or  a  beneficial  possession 
of  rents  and  profits.  Clearly  the  appellant  was  not  in 
occupation.  Was  he  then  in  possession  of  any  part  of 
the  rents  or  profits?  I  think  the  Legislature  meant  that 
a  person  should  be  understood  to  be  in  such  possession 
who,  by  himself  or  his  tenant,  received  either  the  rent 
or  the  profit.  In  old  time,  a  man  had  the  esplees  by 
taking  either  the  produce  of  the  land  or  the  rent.  A 
peppercorn  cannot  be  either  rent  or  profits.  Though 
the  words  **  any  part  of  the  rents  or  profits'*  are  used,  I 
think  they  mean  only  a  part  of  a  whole  which  is  rent ; 
that  which  a  man  might  recover.  A  peppercorn  rent  is 
not  within  the  meaning. 

Appeal  allowed. 


Grbio,  appellant,  against  Bbndeno,  respondent,  ^'"^^^i, 

T^HIS  was  a  case  stated  by  a  justice  of  Liverpool  under  By  a  local 
Stat  20  &  21  Vict.  c.  43.  (5  &  6  Act. 

c.  cvL,  for 
^  Liverpool),  a 

penalty  is  impoaed,  reooverable  before  a  justice,  on  any  person  keeping  a  shop  where 
refresbaieDt  is  sold,  not  being  a  licensed  Tictualler  or  licenced  to  sell  beer  by  retail  to  be 
drank  on  the  premises,  if  he  knowinffly  permit  disorderly  conduct  in  such  shop,  or  know- 
ingtv  suffer  prostitutes  to  meet  together  and  remain  therein. 

Held  that,  if  the  justice  infers,  from  prostitutes  coming  together  to  such  shop,  that  they 
have  in  fact  met  for  purposes  of  prostitution  or  other  disoraerly  conduct,  he  should,  whether 
there  has  been  actual  disorderly  conduct  or  not,  con?ict  the  owner  of  the  shop  who  has 
knowingly  permitted  this :  but  not  otherwise. 

Therefore,  where,  on  appeal  and  case  stated,  it  appeared  that  k  had  been  proTed  before  a 
justice  that  an  owner  of  such  shop  had  knowingly  permitted  prostitutes  to  meet  and  remain 
there,  that  refreshments  were  there  sold,  and  that  no  disorderly  conduct  had  b^en  proved  to 
have  taken  place  there,  and  the  JusUce  had  refused  to  convict,  the  Court  dismissed  the  appeal 
against  his  decision. 
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1858.  Joseph  Bendeno  was  summoned  before  the  magistrate 

Grbio  upon  an  information  and  complaint  laid  by  John  James 
Bbudeno.  ^^^^  ^^  chief  of  the  Liverpool  police  force,  and  which 
charged  the  defendant:  ^' For  that  he,  being  then  and 
there  a  person  keeping  a  shop  where  refreshment  was 
and  is  consumed,  in  a  certain  street  in  the  borough  of 
Liverpool^  called  Lime  Street,  and  not  being  a  licenced 
victualler  or  a  person  licenced  to  sell  beer  by  retail  to  be 
drunk  on  the  premises,  did  then  and  there  knowingly 
permit  prostitutes  to  meet  together  and  remain  in  his 
said  shop  in  Lime  Street,  contrary  to  the  statute  in 
that  case  made  and  provided.^  The  alleged  offence  is 
created  by  the  Local  Act  &c.,  5  &  6  Vict  c.  cvi.(a). 

By  sect.  251  of  that  Act  it  is  enacted  :  *'  And  whereas 
it  is  expedient  that  provision  should  be  made  by  law  for 
preventing  disorderly  conduct  in  houses  of  public  resort 
kept  by  persons  not  being  licensed  victuallers,  or  licensed 
to  sell  beer  by  retail  to  be  drunk  on  the  premises ;  be  it 
enacted,  that  every  person  not  being  a  licensed  victualler, 
or  a  person  licensed  to  sell  beer  by  retail  to  be  drunk 
on  the  premises,  who  shall  have  or  keep  any  house, 
shop,  room,  cellar  or  vault,  or  place  of  public  resort 
within  the  borough,  wherein  ready-made  tea  or  coffee, 
provisions,  liquors,  or  refreshments  of  any  kind,  shall 
be  sold  or  consumed  (whether  the  same  shall  be  kept  or 
retailed  therein  or  procured  elsewhere,)  and  who  shall 
wilfully  or  knowingly  permit  drunkenness  or  other  dis- 
orderly conduct  in  such  house,  shop,  room,  or  place,  or 
knowingly  suffer  any  unlawful  games  or  any  gaming 
whatsoever  therein,  or  knowingly  permit  or  suffer  prosti- 
tutes or  persons  of  notoriously  bad  character  to  meet 

(a)  Local  and  personal,  public:  **  For  the  improvement,  good  govern « 
ment,  and  police  regulation  of  the  borough  of  LherpoL" 
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together  and  remain  therein,  shall  for  every  such  offence        1868. 
be  liable  to  a  penalty  not  more  than  5/."  {a).  Gbeio 

The  case  stated  as  follows.  Bbkdmo. 

**  The  parties  appeared  before  me  upon  the  summons ; 
and  I  heard  the  case.  Having  heard  it,  I  find  that  the 
shop  of  the  defendant  has  been  for  some  time  kept  by 
him  as  a  coffee  shop,  and  is  frequented  chiefly  by  prosti- 
tutes. I  find  that,  on  the  night  in  question,  the  defend- 
ant did  knowingly  permit  twenty  prostitutes  to  meet 
together,  and  remain  in  his  said  shop,  together  with  a 
nnmber  of  men;  and  that  he  allowed  prostitutes  to 
remain  there  after  having  been  warned  by  a  policeman 
that  they  were  prostitutesf,  and  afler  having  stated  that 
he  knew  them  to  be  so.  I  also  find  that  coffee  and 
other  refreshments  were  sold  and  consumed  in  the  said 
shop;  and  that  the  defendant  was  not  a  licensed  vic- 
tualler or  a  person  licensed  to  sell  beer  by  retail  to  be 
drunk  on  the  premises.  I  also  find  that  there  was  no 
disorderly  conduct  proved  to  have  taken  place  in  the 
said  shop,  either  on  the  part  of  the  said  prostitutes  or 
any  other  person. 

**  I  was  of  opinion  that  the  offences  mentioned  in  the 
latter  part  of  the  251st  clause  were  controlled  by  the 
words  at  the  commencement  of  it ;  and  that,  without 
proof  of  disorderly  conduct,  I  ought  not  to  convict  the 
defendant ;  and  accordingly  I  dismissed  the  summons." 

The  question  was  stated  to  be,  Whether  the  magistrate 
was  bound  to  convict. 

Monk,  for  the  respondent     The  question  is  whether 

(a)  Sect.  330  makes  tbe  penalties  imposed  recoverable  upon  smnmoos 
and  conTiction  before  a  Justice  (of  the  borough,  including  the  police  ma* 
gistrate,  sect.  357),  if  the  reooTcry  be  not  otherwise  provided  for. 
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1858.        the  magistrate  was  bound  to  convict  on  the  facts  stated. 

Gbjbio  It  cannot  be  that  the  Legislature  intended  to  punish  a 
Bkndsvo.  shopkeeper  for  allowing  persons  whom  he  knew  to  be 
prostitutes  to  obtain  refreshment.  From  the  whole  sec* 
tion  it  appears  that  what  the  enactment  is  directed 
against  is  disorderly  conduct  But  the  case  does  not 
shew  that  this  had  occurred :  and  it  does  not  even  appear 
that  there  was  any  reason  to  apprehend  it.  The  Court 
then  called  on 

Sreii,  for  the  appellant  The  provision  in  the  Local 
Act  is  practically  much  the  same  as  that  in  The  General 
Licencing  Act,  9  G.  4.  c.  61.  s,  13.  and  Schedule  C  (a). 
There  has  been  a  difference  of  opinion,  amongst  magis- 
trates, as  to  the  effect  of  such  provisions  :  and  this 
appeal  is  brought  for  the  purpose  of  having  the  question 
settled.  The  enactment  must  have  meant  to  go  beyond 
merely  punishing  actual  disorderly  conduct :  no  special 
provision  would  have  been  necessary  for  this.  The 
finding  shews  that  the  prostitutes  remained  in  the  shop 
for  more  than  the  temporary  purpose  of  obtaining  re- 
fineshment.  The  question  on  which  information  is 
desired  is,  whether  the  permitting  prostitutes  to  assemble 
under  such  circumstances  is  an  offence  within  the  Act 

Monk  was  heard  in  reply. 

Lord  Campbell  C.  J.  I  can  look  only  at  the  facts 
found:  and  they  are  consistent  with  the  supposition 
that  the  prostitutes  were  in  the  shop  for  lawful  purposes, 
and  did  not  remain  longer  than  was  necessary  for  such 

(a)  See.  as  to  this,  Bepina  ▼.  Aihiom,  \  E.  ^  B.  286.  As  to  beer- 
houses,  see  the  Schedules  to  stats.  \\  G.  i  ^  \  fT.  4.  c.  64.  and  4  &  5 
tr.  4.  c.  85. 
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purposes.    It  is  not  necessary,  in  order  to  bring  a  case        18,58. 
within  the  Act,  that  there  should  be  actual  disorderly        Greio 
conduct     The  object  was  to  prevent  it  as  well  as  to      bbmdeko. 
suppress  it :  and  the  keeper  of  the  shop  would  be  liable 
to  punishment  if  he  encouraged  or  tolerated  an  assembling 
which  had  such  a  purpose  in  view. 

(WiGHTHAK  J.  was  absent.) 

Erle  J.  I  am  clearly  of  opinion  that  the  magistrate 
has  ample  discretionary  power  as  to  enforcing  this  Act 
If  such  women  come  together  for  the  purpose  of  prosti- 
tution, or  if  thieves  come  together  for  their  unlawful 
purpose,  the  magistrate  has  power  to  convict  But  the 
keeper  of  the  shop  is  not  to  be  convicted  for  allowing  a 
couple  of  unfortunate  women  to  remain  long  enough  to 
obtain  a  cup  of  coffee  and  drink  it  I  therefore  answer 
the  question  put  by  saying  that  the  magistrate  was  not 
bound  to  convict 

Cboupton  J.  I  quite  agree  that,  upon  the  facts 
found  to  be  proved,  the  magistrate  was  not  bound  to 
convict  He  was  bound  to  see  whether  the  evidence 
satisfied  him  that  the  women  came  t(^ther  for  the  pur- 
pose of  prostitution  or  disorderly  conduct  It  is  a  pure 
question  of  fact  for  him :  he  was  bound  to  convict  if  he 
thought  they  came  for  that  purpose :  and  to  that  extent, 
perhaps,  I  should  be  disposed  to  qualify  what  I  under- 
stood my  Tx)rd  to  say.  At  first  I  inclined  to  suppose 
that  the  case  asked  us  whether  the  magistrate's  power  to 
convict  was  taken  away  by  there  having  been  no  dis- 
orderly conduct  in  fact :  but  we  all  agree  that  it  is  not 
necessary,  for  the  exercise  of  his  power,   that  there 
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1858. 


Gbeig 

▼. 
Bkndeno. 


should  be  actual  disorderly  conduct  It  is  a  matter  of 
some  delicacy  for  the  magistrate  to  determine :  I  think 
he  should  not  look  too  nicely  at  the  fact  of  women  coming 
into  a  shop  for  refreshment. 

Appeal  dismissed. 


StUurdatff 
AprU  24th. 


Richardson,  appellant,  against  Gladwin  and 
GooDAY,  respondents. 


^UIS  was  a  case  stated  by  justices  under  stat  20  &  21 


Where  the 

Small  Tene-         __ 

mento  Act,  yid.  c.  43. 

IS&HHcl. 

e.  99.,  has  Daniel  Richardson^   the  appellant,  a  parishioner  of 

in  a  parish,  Great  Leiffhs  in  JEssex,  and  one  of  the  people  called 
a  teuement  of  quakers,  was  summoned  to  appear  before  Samuel  James 
Skinner  Esquire  and  The  Reverend  Andrew  Douglas 


exceeding  6/L, 
who  has  been 
assessed  to 
the  poor  rate 
instead  of  the 
occupier,  is, 
by  virtue  of 
StmrgtM 
Boume*B  Act, 
58(7.  3.0.69., 
entitled  to 
Tote  at  all 
▼estrv  meet- 
ings m  respect 
of  such  tene- 
ment :  but  the 
occupier  has 
no  such  vote. 
But,  for 
whatever 
number  of 
tenements 
such  owner  is 
assessed,  he 
can,  at  the 
utmost,  give 
no  more  than 
six  votes,  the  restriction  in  sect.  3  of  stat.  58  G,  3.  c.  69.  being  applicable. 


Stacpoole,  two  justices  of  JEssex,  in  petty  sessions 
assembled,  on  1 2th  February  ISSS,  to  answer  a  com- 
plaint by  William  Gladwin  and  Thomas  Gooday^  the 
respondents,  the  churchwardens  of  the  said  parish  of 
Great  Leighs,  for  non-payment  of  the  sum  of  IL  I9s.  6d., 
assessed  on  him  for  a  church  rate  made  for  the  said 
parish  on  19th  November  1857.  The  defendant  did  not 
appear  in  answer  to  the  summons:  whereupon  the  sum- 
mons was  duly  proved.  And  Mr.  John  Copland,  as 
attorney  for  defendant,  appeared  before  the  said  justices 
and  disputed  the  validity  of  the  rate.  Whereupon  the 
justices  proceeded  to  hear  and  determine  the  same, 
under  the  provisions  of  the  following  statutes :  7  &  8 
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fF.  3.  c.  34.;  2  stat.  1  G.  1.  c.  6.;  63  G.  3.  c.  127.;       1858. 
6  &  6  »r.  4.  c.  74. ;  4  &  5  Vict  c.  36.  Bicharmoh 

It  appeared  from  the  vestry  minute  book,  and  was  g^aoti,,^ 
proved  in  evidence,  that  a  vestry  meeting  for  making 
a  church  rate  was  duly  convened  and  held  on  19th 
November  1857;  that  a  considerable  number  of  the 
parishioners  attended  the  same;  that  a  necessity  was 
shewn  to  exist  for  making  a  rate ;  that  a  rate  of  2d,  in 
the  pound  was  duly  proposed  and  carried  on  a  show 
of  hands ;  that  a  poll  was  demanded ;  which  was  duly 
taken ;  and  that  the  chairman  declared  the  result  of  such 
poll  to  be : 

For  the  rate       -  -  -  -  57  votes. 

Against  the  rate  -  -  -  46  votes. 

Whereupon  he  declared  the  rate  to  be  carried;  and  a 
rate  of  2d.  in  the  pound  was  produced  and  signed 
accordingly. 

It  further  appeared  that  stat  13  &  14  Vict  c.  99., 
**  For  the  better  assessing  and  collecting  the  poor  rates 
and  highway  rates  in  respect  of  small  tenements,"  had 
been  adopted  and  was  in  force  in  the  parish.  That,  by 
virtue  thereof,  the  owners  of  all  the  cottages  in  the  parish, 
the  yearly  rateable  value  whereof  does  not  exceed  6/., 
were  and  are  rated  and  assessed  to  the  rates  for  the 
relief  of  the  poor  instead  of  the  occupiers  thereof:  that 
the  actual  occupiers  of  such  small  tenements  are  not 
rated  or  assessed  in  the  poor  rates,  but  appear  in  such 
rates  as  occupiers  only  of  the  tenements  in  respect  of 
which  the  owners  are  rated ;  that  all  such  occupiers  are 
assessed  in  the  said  church  rate,  and  are  liable  to  pay 
the  same. 

It  further  appeared  that  several  of  the  owners  of 
such  small  tenements  claimed  to  vote  on  the  poll  in  the 
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18/)8.  matter  of  such  church  rate  by  virtue  of  stat.  13  &  14  Vtct 
BicHARDBOH  ^*  ^^*  *'  ^'^  *"^  tendered  one  vote  for  each  separate  tene- 
ment whereof  there  appeared  to  be  a  separate  occupier, 
over  and  above  the  votes  which  they  were  entitled  to 
give  in  respect  of  their  own  personal  occupations ;  one 
of  such  owners  having  tendered  twenty  four  votes  in 
respect  of  twenty  four  such  small  tenements,  another 
sixteen  votes,  and  others  a  lesser  number.  That  the 
chairman  caused  such  votes  to  be  recorded  as  tendered, 
but  refused  to  allow  them  as  valid,  or  to  reckon  them  in 
the  polL  if  the  chairman  had  allowed  and  reckoned 
the  votes  tendered  by  the  owners  of  such  small  tene- 
ments on  the  before  mentioned  principle  of  one  vote  for 
each  tenement  in  each  separate  occupation,  he  would 
have  declared  the  result  of  the  poll  to  be : 

For  the  rate        -  -  -  -  91  votes 

Against  it  -  -  -  -  98  votes 

And  in  such  case  the  majority  of  votes  would  have  been 
against  the  rate. 

Il  further  appeared  that  several  of  the  occupiers  of 
sudi  small  tenements,  although  not  assessed  to,  but 
named  as  occupiers  in,  the  poor  rate,  personally  attended 
the  poll,  and  tendered  votes  in  respect  of  their  indi- 
vidual occupations.  That  the  chairman  caused  such 
votes  to  be  recorded  as  tendered,  but  refused  to  allow 
them  as  valid,  or  to  reckon  them  in  the  poll.  If  the 
chairman  had  allowed  and  reckoned  the  votes  tendered 
by  the  occupiers  of  such  small  tenements,  he  would  have 
declared  the  result  of  the  poll  to  be : 

For  the  rate        -  -  -  -  58  votes 

Against  it  -  -  -  -  72  votes 

And  in  such  case  the  majority  of  votes  would  have  been 
against  the  rate. 
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It  further  appeared  that  the  rate  in  question  had  been        1858 
duly  demanded  of  the  defendant,  who  had  refused  to    bichabd 
pay  the  same ;  and  that  he  was  and  is  one  of  the  people      glawi  ^ 
called  quakers. 

The  justices  considered  that  the  church  rate  sued  for 
was  good  and  yalid,  and  made  an  order  on  the  defendant    * 
for  payment  of  the  amount  claimed,  with  costs;  which 
order  has  been  duly  served  upon  the  defendant 

The  defendant  being  dissatisfied  with  the  said  deter- 
mination, as  being  erroneous  in  point  of  law,  did  there- 
upon apply  in  due  time  to  the  said  justices  to  state  and' 
sign  a  case  for  the  opinion  of  this  Court :  and  the  said 
justices  accordingly  stated  and  signed  this  case,  and 
submitted  the  following  as  the  grounds  of  such  their 
determination. 

'*  I.  That  on  the  true  construction  of  the  statute 
13  and  14  Victoria^  chapter  99>  no  person  simply  as 
being  the  owner  of  small  tenements,  and  being  rated  as 
therein  mentioned,  has  any  right  to  vote  in  respect  of 
such  tenements  on  any  question  of  church  rate,  or  on 
any  other  question  except  such  as  may  arise  in  carrying 
into  execution  the  laws  for  the  relief  of  the  poor. 

<*  2.  That,  if  such  owner  have  the  right  to  vote  in 
vestiy  in  respect  of  such  tenements  on  any  question  of 
church  rate,  he  is  not  entitled  to  give  separate  votes  for 
each  separate  tenement,  where  the  effect  of  such  a  prin- 
ciple or  mode  of  voting  would  give  him  more  than  six 
votes  in  the  whole,  including  such  votes  as  he  may  be 
entitled  to  give  as  an  occupier  in  respect  of  other 
property. 

'*  3.  That,  under  the  statute  58  George  3,  chapter  69, 
and  the  subsequent  Acts  amending  the  same,  or  other- 
wise,  no  parishioner  or  other  person  is  entitled  to  vote 
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in  or  at  any  vestry  who  is  not  assessed  or  liable  to  be 

assessed  to  the  rates  for  the  relief  of  the  poor.     And 

Jiat,  consequently,  the  occupiers  of  small  tenements  in 

:arishes  in  which  the  said  Act  of  13  and  14  Victoria^ 

Sapter  99,  is  in  force,  although  named  in  the  poor  rate 

occupiers,  have  no  right  to  vote  in  vestry  on  any 

stion  whatever. 

*'  4.  That  for  these  reasons  the  chairman  of  the  vestry 

-  right  in  rejecting  the  votes  which  he  so  rejected; 

bat  the  said  church  rate  was  duly  made  in  vestry 

by  a  majority  of  the   parishioners,  and  was  in  other 

respects  good  and  valid. 

Hayes  Seijt.,  for  the  respondents.  First,  the  occupiers 
of  tenements  of  which  the  rateable  value  was  under  6/. 
had  no  right  to  vote.  As  stat  13  &  14  Vict  c.  99.  is 
in  force  in  the  parish,  the  owners,  and  not  the  occu- 
piers, of  such  tenements  were  rateable  to  the  poor  rate. 
That  being  so,  these  occupiers  could  not  vote  in  vestry, 
by  Stat.  58  6r.  3.  c.  69.,  commonly  called  Sturges  Bournes 
Act,  sect  3  of  which  gives  the  right  of  voting  in  vestry 
only  to  inhabitants  who  are  rated  or  rateable  to  the 
poor  rate.  Stat.  59  G.  3.  c,  85.  s.  I.  extends  this  to 
persons  who  are  rated,  though  not  inhabitants.  These 
last  mentioned  two  statutes  regulate  the  voting  in  vestry, 
and  entirely  supersede  all  earlier  law  on  the  same  matter. 
The  preamble  of  stat  58  G.  3.  c.  69.  recites  that  '*  it  is 
expedient  to  regulate  the  manner  of  holding  parish 
vestries,  and  the  right  of  voting  therein  i^  and  sect  1 
prescribes  the  giving  of  notices ;  sect  2  makes  regulations 
as  to  the  chairman,  and  the  entering  of  minutes;  sect  3 
lays  down  the  qualification  before  mentioned ;  sect  4 
provides  for  the  case  of  inhabitants  who  have  come  into 
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the  parish  since  the  last  rate :  and  the  whole  Act  was  1858. 
clearly  passed  with  the  view  of  prescribing  general  rules  richardsom 
for  all  vestries.  That  this  rule  is  that  which  determines  qladwih. 
the  right  of  voting  for  or  against  church  rates  was  decided 
by  Sir  Herbert  Jenner  Fust,  in  Ranson  v.  Campkin  (a) ; 
and  it  may  be  inferred  from  Faulkner  v.  Elffer  {b)  that 
it  is  immaterial  whether  a  party  qualified  under  stat. 
58 'G,  3.  c.  69.  be  or  be  not  liable  to  church  rates.  Then 
the  effect  of  stat  13  &  14  Vict.  c.  99.  is,  upon  the  adop- 
tion of  the  Act  by  the  parish,  to  give  the  qualification, 
incident  to  rateability  to  poor  rate,  to  the  owner  of  tene- 
ments of  less  rateable  value  than  6/.,  and  to  take  it  away 
from  the  occupier;  for  it  makes  the  former  liable  to  the 
poor  rate  and  exempts  the  latter.  Sect.  6  expressly  enacts 
**  that  every  such  owner  so  rated  as  aforesaid  shall  have 
the  same  right  of  appeal  (subject  to  the  same  conditions) 
against  rates,  and  the  same  right  to  vote  in  vestry,  as  if 
be  were  an  occupier  duly  rated  in  respect  of  the  same 
tenement"  This,  also,  is  conclusive  as  to  the  second 
point  If  the  owners  were  duly  rated  occupiers  they 
would,  by  stat  58  G.  3.  c.  69.  s.  3.,  have  one  vote  for  a 
rated  rent  not  amounting  to  50/.,  and  an  additional  vote  for 
every  additional  25/1,  limited  by  the  restriction  that  they 
could  have  no  more  than  six  votes  in  all.  It  is  contended 
that  stat  13  &  14  Fict  c.  99.  applies  only  to  poor  rates 
and  highway  rates ;  and  that  is  so :  but,  by  regulating 
the  rateability  to  the  poor  rate,  it  regulates  also  the  quali- 
fication to  vote  in  vestry.  Where  the  rateability  is  put 
an  end  to,  the  firanchise  is  necessarily  destroyed,  unless 
where  it  is  expressly  preserved,  as  the  franchise  of  parlia- 
mentary electors  is  preserved  to  burgesses,  freemen  and 

(a)  2  R^.  Etc.  Co,  370.  393.  (6)  A  B.  ^  C,  449. 
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1858.        liverymen  by  stat.  14  &  15  Vict,  c.  39.;  which  enactment 
Richardson    would  have  been  unnecessary  unless  the  non-rateability 

Gladwin.  ^  ^^  P^^  ^^^  (^7  ^""^"^  ^^  ^^^  2  8t  3  fF.  4.  c.  46. 
s.  27.)  the  effect,  in  default  of  express  provision,  of  des- 
troying a  qualification  depending  on  the  rateability  (a). 

Lushf  control.  At  common  law  every  parishioner 
paying  scot  and  lot  was  entitled  to  vote  at  the  vestry ; 
1  Bum's  Ecc.  L.  p.  416  k  (9th  ed.,  by  Phillimore\  tit. 
Churchwardens  [and  Vestry\.  Stat  68  G.  3.  c.  69.  had,  by 
mistake,  limited  the  voting  to  inhabitants  paying  the  poor 
rate  on  a  certain  amount  of  property.  The  effect  would 
have  been  to  disfranchise  parties  who,  though  not  inha- 
bitants, were  rated  to  the  poor.  This  was  corrected  by 
Stat.  69  G.  3.  c.  86.  s.  1.  The  intention  of  stat  68  G.  3. 
c.  69.  was,  not  to  disfranchise,  but  to  increase  the  number 
of  votes  upon  a  definite  amount  of  rated  property. 
[Crompton  J.  Was  not  the  intention  to  make  the  right 
depend  upon  being  rated  to  the  poor  rate  ?]  The  poor 
rate  is  made  the  test  of  the  amount  of  qualification. 
[Erk  J.  Has  any  inhabitant  been  admitted  to  vote  at 
vestries,  since  that  statute,  who  has  not  been  rated  to 
the  poor  ?  Lord  Campbell  C.  J.  I  thought  it  an  irre- 
sistible argument  that  sect  4  would  not  have  been 
needed  unless  rateability  to  the  poor  had  been  pre- 
viously made  the  qualification.  Erk  J.  What  does 
*'scot  and  lot**  mean?]  It  would  include  ** church 
scot"  (£).  This  question  could  not  have  arisen  before 
stat  13  &  14  FicL  c.  99.,  because  there  would  have  been 
no  inhabitant  not  rateable  to  the  poor.     [Erie  J.     Stat 

(a)  As  to  municipal  privileges  and  franchises,  see  sect.  7  of  staU  13  &  1 4 
VicU  c.  99. 
(6)  See  Spelman,  Glo»»,  sub  v.  Ciruti. 
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58  G.  3.  c.  69.  defines  those  who  are  to  vote  at  yestries,        1858. 

not  those  who  are  to  vote  for  poor  rates.]     But  for  the    bichjl&dbon 

3d  section,  there  would  have  been  no  plurality  of  votes :      gi^dwim. 

this  indicates  the  general  intention  of  the  Act^     Sect  5 

would  be  inapplicable  to  a  party  who  was  not  assessed 

at  alL     There  are  no  words  in  the  Act  disqualifying 

such  persons.     The  occupiers  of  these  small  tenements 

are  liable  to  the  church  rate :  and  it  is  but  reasonable 

that  all  who  are  to  contribute  to  such  a  rate  should  have 

a  voice  in  determining  whether  there  shall  be  a  rate  or 

not     In  this  respect  the  church  rate  differs  from  the 

poor  rate,  as  to  which  those  who  are  to  pay  it  have  no 

choice.     Further,  stat  13  &  14  Vict  c.  99.  does  not  even 

exempt  the  small  tenements  from  the  poor  rate.     The 

object  of  the  Act,  according  to  the  preamble,  is  **  to 

make  better  provision  for  the  rating  of  such  tenements, 

and  for  the  collection  of  such  rates."    In  the  result,  the 

only  change  made  is  in  the  mode  of  collecting.     By 

sect  5  the  rates  may  be  levied  on  the  goods  of  the 

owners  and  recovered  from  them ;  but,  also,  the  goods 

and  chattels  of  the  occupiers  are  still  liable  to  distress. 

Further,  stat  13  &  14  Vict.  c.  99.  applies  only  to  poor 

rates  and  highway  rates:   the  occupiers  of  the  small 

tenements  will  still  be  liable  to  be  assessed  to  all  other 

parochial  rates.     Next,  the  owner  is  entitled  to  a  vote 

in  respect  of  each  tenement  for  which  he  is  assessed. 

If  sect.  3  of  stat  58  G.  3.  c.  89.  limited  his  right  to  six 

votes,  as  contended  on  the  other  side,  the  effect  would 

be  to  diminish  the  number  of  votes  in  vestry. 

Lord  Campbell  C.  J.  I  think  that  the  respondents 
are  entitled  to  judgment  on  both  points.  Stat  58  G.  3. 
c.  69.  is  a  sort  of  parish  reform  Act:  it  establishes  a  new 

B.  B.   &  E.  L 
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1858.        franchise  for  vestrymen,  that  of  being  assessed  to  the 

RioHAKDiOK^  P^^^  ^^  *  ^^^  ^^  leaves  no  other.  When  we  come  to 
sect.  4  we  find  an  addition  made,  in  the  case  of  new 
comers,  who  are  liable  and  consent  to  be  rated  to  the 
poor  rate,  though  not  yet  so  rated  in  fact  Thus  the 
third  and  fourth  sections  define  the  only  persons  who 
are  to  have  the  right  of  voting  in  vestry.  And  this 
applies  to  all  vestry  meetings:  otherwise  the  statute 
would  be  a  very  imperfect  "  Act  for  the  regulation  of 
parish  vestries,"  As  to  the  other  question,  it  is  hardly 
arguable.  Stat  58  G.  3.  c.  69.  s.  3.  expressly  says  that 
^  no  inhabitant  shall  be  entitled  to  give  more  than  six 
votes."  Then  stat.  13  &  14  Viet.  c.  99.  «.  6.  gives  the 
owner  "  the  same*  right  to  vote  in  vestry,  as  if  he  were 
an  occupier  duly  rated  in  respect  of  the  same  tenement** 
If  he  were  an  occupier  so  rated,  he  would  not  have  more 
than  six  votes. 

(WioHTMAN  J.  was  absent) 

Erle  J.  There  is  now  no  common  law  right  of 
voting  in  vestry  giving  any  thing  beyond  what  is  given 
by  Stat.  58  G,  3.  c.  69.  That  statute  intended  to  regu- 
late the  right,  and  to  take  away  all  rights  not  there 
declared.  The  preamble  states  that  '<  it  is  expedient  to 
regulate  the  manner  of  holding  parish  vestries,  and  the 
right  of  voting  therein."  Sect  1  extends  to  all  vestries : 
*'  no  vestry  or  meeting  of  the  inhabitants  in  vestry  of 
or  for  any  parish  shall  be  bolden"  without  such  notice 
as  is  there  prescribed :  only  sects.  8,  9  and  10  exempt 
customary  vestries,  vestries  regulated  by  special  Acts, 
and  vestries  in  London  and  Southwarh.  Sect.  2  provides 
as  to  the  chairman.     Sect  3  enacts  that  *^\n  all  such 
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vestries  every  inhabitant  present,  who  shall,  by  the  last        1858. 

rate  which  shall  have  been  made  for  the  relief  of  the 

poor,  have  been  assessed  and  charged  upon  or  in  respect 

of  any  annual  rent,  profit  or  value  not  amounting  to  50/., 

shall  have  and  be  entitled  to  give  one  vote  and  no  more ;" 

and  so  on  for  higher  assessments.     It  is  true  that  we  do 

not  find  the  words  *'and  no  other  person:"  but  the 

clear  implication  is  that  only  the  persons  specified  are 

to  vote.     I  therefore  am  of  opinion  that  the  common 

law  right  does  not  exist  beyond  the  qualification  laid 

down  in  the  Act    Then  stat.  13  &  14  VicL  c,  99.,  when 

adopted,  makes  the  owner  of  tenements  of  a  value  not 

exceeding  6/.  assessable  to  the  poor  rate,  and  gives  him, 

by  sect  6,  "  the  same  right  to  vote  in  vestry,  as  if  he 

were  an  occupier  duly  rated  in  respect  of  the  same 

tenement"     He  therefore  can  have  no  more  than  six 

votes,  sect  3  of  stat  58  G.  3.  c.  69.  so  prescribing 

universally. 

Crompton  J.  I  am  of  the  same  opinion  on  both 
points.  Stat  58  G.  3.  c.  69.  was  passed  for  the  purpose 
of  r^ulating  the  votes  in  vestry :  sect.  3  defines  those 
who  are  to  vote.  It  is  affirmative  in  words ;  but  it  implies 
the  negative.  It  would  otherwise  be  very  strange  to 
enact  that  persons  should  be  en  tided  to  vote  who  were 
entitled  without  any  enactment  Sect  4  affords  a  strong 
argument  that  the  enactment  is  exclusive.  Then  stat 
13  &  14  Vict  c.  99.  is  equally  clear.  When  the  Act  is 
adopted,  the  owner  of  the  small  tenement  is,  by  sect.  6, 
to  have  the  same  right  of  voting  in  vestry  as  if  he  were 
an  occupier  rated  for  that  tenement  Then  comes  the 
question,  whether  he  is  to  vote  in  respect  of  each  tene- 
ment, beyond  the  number  of  six  votes.     He  can  give 
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only  six  votes,  by  sect  3  of  slat.  68  G.  3.  c.  69.,  whatever 

BicHAEDsoH   number  of  tenements  he  may  occupy.     Mr.  Lush  con- 

Gladwin.     tends  that  he  may  vote  as  occupier  of  A.^  as  occupier 

of  B.f  and  so  on,  to  any  extent.     But  this  view  is  not 

consistent  with  the  words  of  the  Act. 

Appeal  dismissed. 


Monday, 
April  2^^. 


Thomas    Clarke    against    Samuel    Auchmuty 
Dickson,  John  Williams  and  Thomas  Gibbs. 


A  person  in- 
duced  by  fraud 
to  entor  into 
a  contract 
nnder  which 
he  pays  money 
may,  at  his 
option,  rescind 
the  contract, 
and  recover 
back  the  price, 
as  money  had 
and  received, 
if  he  can  return 
what  he  has  re- 
ceived  under  it. 
But,  when  he 
can  no  longer 
place  the  par- 
ties in  statu  quo, 
as  if  he  has  ne- 
come  unable  to 
return  what  he 
has  received 
in  the  same 
plight  as  that 
m  which  he 
received  it, 
the  right  to 
rescind  no 
longer  exists ; 
and  his  remedy 
must  be  by 
an  action  for 
deceit,  and  not 
for  money  bad 
and  received. 


A  CTION  for  money  had  and  received. 

Plea :  Never  indebted.  Issue  thereon. 
On  the  trial,  before  Lord  Campbell  C.  J.,  at  the  Lon- 
don Sittings  after  last  Micliaelmas  Term,  the  statements 
made  by  the  plaintiflTs  counsel,  in  opening  his  case, 
were:  that,  in  1863,  the  plaintiff  was  induced,  by  repre- 
sentations made  by  the  three  defendants,  to  take  shares 
in  a  Company  called  The  Welsh  Potasi  Lead  and  Copper 
Mining  Company^  which  was  then  formed  for  working  a 
mine  on  the  cost  book  principle,  and  of  which  the 
defendants  were  directors ;  and  to  pay  deposits  for  those 
shares.  The  mine  was  worked  by  the  Company  during 
the  years  1854,  1855  and  1856;  and  dividends  were 
declared  in  each  of  those  years.  The  plaintiff  was 
induced  to  accept  fresh  allotments  of  shares  in  lieu  of 
the  dividends  declared.  In  1857  the  Company  was  in 
bad  circumstances:  it  was,  with  the  plaintiff's  assent, 
registered  as  a  Company  with  limited  liability,  and  was 
afterwards  wound  up  under  the  Winding-up  Act.  During 
the  process  of  winding  up,  the  plaintiff  for  the  first  time 
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discovered  that  the  representations  by  which  he  was  1353. 
induced  to  make  the  purchase  were  false  and  fraudulent  clarkb 
on  the  part  of  the  defendants,  and  that  the  dividends 
declared  were  fraudulent  dividends.  He  therefore  brought 
this  action  to  recover  back  the  deposits  which  he  had 
paid  for  the  shares. 

The  Lord  Chief  Justice  declared  it  to  be  his  opinion 
that,  assuming  the  contract  to  take  shares  to  have  been 
induced  by  firaud,  it  was  not  void  but  only  voidable,  and 
that  it  could  not  be  avoided  by  the  plaintiff  after  he  had 
taken  benefit  under  the  contract.  He  was  therefore  of 
opinion  that,  assuming  the  statement  to  be  proved,  the 
plaintiff's  remedy  was  by  an  action  for  deceit,  and  that 
he  could  not  maintain  the  present  action  for  money  had 
and  received.  On  this  ground  he  nonsuited  the  plaintiff 
on  the  opening  of  his  counsel. 

Kinghke  Serjt.,  in  last  Hilary  Term,  obtained  a  rule 
Nisi  for  a  new  trial,  on  the  ground:  ^Uhat  the  liord 
Chief  Justice,  on  the  opening  statement  of  counsel 
for  the  plaintiff,  'That  the  plaintiff  was  induced  by 
fraud  and  fraudulent  misrepresentation  to  become  a 
shareholder  in  a  Company  of  which  the  defendants  were 
at  the  time  directors  and  privy  to  the  fraud,  and  had 
subsequently,  but  before  discovering  the  fraud,  received 
credit  for  a  dividend  fraudulently  paid  out  of  capital,' 
was  wrong  in  holding  that  the  plaintiff  was  not  entitled 
to  recover  the  moneys  paid  by  him  on  such  shares." 

Knatcks,  Edwin  James,  DowdesweU  and  Aspland  now 
shewed  cause.  The  general  doctrine,  that  fraud  does 
not  render  a  contract  void,  but  only  voidable  at  the 
election  of  the  party  defrauded,  is  now  well  settled ; 
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1858,  Load  v.  Oreen  (a),  Murray  v.  Mann  (ft).  It  is  too  late 
(jj^j^^  for  him  to  avoid  the  contract  after  a  third  party  has 
acquured  an  interest ;  Kingsford  v.  Merry  (c).  Neither 
can  he  avoid  the  contract  if  he  has  dealt  with  the  article 
as  his  own  ;  Campbell  v.  Fleming  (d).  In  that  case  the 
dealing  was  after  the  party  had  notice  of  the  fraud;  but 
the  principle  applies  if  he  has  received  any  benefit  before 
the  discovery.  ^'  There  can  be  no  rescission  of  the  con- 
tracty  unless  the  parties  can  be  placed  in  statu  quo  ;*'  per 
Parke  B.  in  Blackburn  v.  Smith  («).  There  is  no  rescis- 
sion unless  it  be  total ;  Ferguson  v.  Carrington  {g\  Strutt 
V.  Smith  (A).  So  in  Sully  v.  Frean  (t)  a  plea  to  a  bill  of 
exchange,  that  the  bill  was  for  the  price  of  a  ship  which 
the  defendant  was  induced  to  buy  by  means  of  false  and 
fraudulent  representations  as  to  its  state,  it  being  in  fact 
rotten,  was  held  not  issuable  ;  Parke  6.  observing :  '^  The 
plea  merely  sets  up  at  best  a  partial  failure  of  considera- 
tion. The  defendant  still  has  the  ship.**  In  Deposit 
Life  Assurance  v.  Ayscouch  (A)  the  same  principle  was 
stated  by  Cromptan  J.  He  says :  "  When  the  record 
shews  that  the  contract  has  been  executed  so  far  that 
the  defendant  has  received  a  benefit,  I  have  doubted 
whether,  in  an  action  on  the  contract,  the  plea  of  finud 
must  not  shew  that  he  has  restored  what  he  has  received.*' 
And  it  is  understood  that  subsequently,  in  a  case  of  Cole 
V.  Bishop  (J)y  nowhere  reported,  this  Court  acted  upon 

(a)  15  M,  ^  W.  216.  (6)  2  Exch.  538. 

(c)  11  Exch,  577.  (d)  \  A,^  E.  40. 

(«)  2  Exch.  783.  790.  {g)  9  B,  ^  C.  59. 

(A)   I  C.  Af.  ^  A.  312.  (t;  10  Exch.  535. 

(*)  6  E.^  B.  761.  762. 

(/)  COLR  against  BiSHOP. 
'PHIS  was  an  action  brought  to  recover  a  balance  of  200/.  on  an  agree- 
ment for  the  sale  of  the  lease  of  the  plaintiff's  house,  the  6xturc8, 
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that  principle  that  this  doubt  was  well  founded.  The 
principle  laid  down  by  Lord  EUenboraugh  in  Hunt  ▼• 
SQk  (a),  that,  **  Where  a  contract  is  to  be  rescinded  at 
all,  it  must  be  rescinded  in  toto,  and  the  parties  put  in 
statu  quo,"  is  as  applicable  to  a  rescission  on  the  ground 
of  fraud  as  to  any  other  rescission.  Now  how,  on  the 
plaintiff  8  own  statement,  can  he  here  put  the  parties  in 
statu  quo  ?  He  has  had  shares;  and  for  three  years  he 
has  had  the  chance  of  their  proving  profitable.  He  has 
received  dividends;   he  might  have  received  them  in 
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fiuingf,  stock  in  trade  and  the  good  will  of  the  plaintiff's  business,  for  750iL 
Pleas :  Non  assumpsit  and  Fraud.  Issues  thereon.  On  the  first  trial,  before 
LordOmpfte//  C.  J.,  at  the  Middle§ex  Sittings  after  Hiiary  Term  1854,  the 
▼erdict  passed  for  the  plaintiff  for  the  full  amount  claimed.  In  the 
ensuing  term,  Af.  Ckambers  obtained  a  rule  Nisi  for  a  new  trial  upon 
affidavits  only ;  which  was  made  absolute  in  the  same  term  (May  1st  1854), 
before  Lord  Campbell  C.  J.,  WiffKtman,  Erk  and  Crompton  Js.  On  the 
second  trial,  at  the  MiddU$€X  Sittings  in  Trinity  Term  1854,  before 
Wiyktman  J.,  the  plaintiff  again  obtained  a  verdict,  which  was  not  dis* 
torbed.  The  affidavits  used  on  the  motion  shew  that,  before  the  baigain 
was  made,  the  defendant  had,  by  plaintiff's  consent,  placed  an  agent  in 
the  shop  to  receive  the  proceeds  of  the  business  for  one  week ;  and  that  it 
was  on  the  report  of  this  agent  that  the  price  was  agreed  on.  The  affidavits 
for  the  defendant  made  out  a  strong  case  to  shew  that  during  this  week 
the  plaintiff  had  employed  different  people  to  go  as  if  they  were  customers, 
and  pay  to  the  defendant's  agent  with  the  plaintiff's  money  for  the  goods 
they  seemed  to  buy ;  and  that  the  defendant  at  the  trial  was  taken  by 
surprise,  and  could  not  produce  his  evidence  to  prove  this  fraud.  The 
affidavits  in  answer,  besides  denying  the  fraud,  stated  that  the  lease,  fix- 
tures, fittings  and  stock  in  trade  were  very  nearly  worth  the  whole  money, 
and  that  the  defendant  was  still  in  possession  of  them.  The  reporters 
are  unable  to  obtain  any  account  of  what  passed  in  Banc  when  the  rule 
was  made  absolute :  but,  from  the  observations  made  by  the  Court  in  the 
case  m  the  text,  it  is  presumed  that  the  Court  was  of  opinion  that  the 
matter  had  not  been  sufficiently  investigated  at  the  first  trial,  but  that,  if 
it  appeared  that  the  defendant  had  received  benefit  under  the  agreement, 
as  alleged  on  the  affidavits,  the  plaintiff  would  bo  entitled  to  a  verdict ; 
and  that  Wighiman  J.  ruled  accordingly  at  the  second  trial. 
(a)  6  EaU,  449. 
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1858.  money,  but  elected  to  receive  them  in  shares;  and  on 
Clarke  them  also  he  has  had  his  chance  of  profit  An  offer  to 
DicxBON  return  these  shares  now,  if  it  were  practicable,  would  be 
like  an  offer  to  return  a  lottery  ticket  after  it  has  turned 
up  a  blank.  But  it  is  not  possible  to  return  the  shares : 
the  other  partners  in  the  mine  and  the  creditors  of  the 
Company  have  vested  rights  which  prevent  that.  And, 
besides,  the  nature  of  the  shares  has  been  changed ;  they 
have,  by  the  act  of  the  plaintiff,  been  converted  from 
shares  in  a  common  partnership  into  shares  in  a  Company 
with  limited  liability, 

Kinglake  Serjt.,  Phinn  and  Horace  Lhyd^  in  support 
of  the  rule.  The  question  is,  whether  the  opening  state- 
ment disclosed  a  case  to  go  to  the  jury:  if  it  did, 
the  nonsuit  was  wrong.  An  allottee  of  shares  in  a 
mine,  to  be  conducted  on  the  cost  book  principle, 
may  recover  his  deposits;  Johruon  v.  Goslett  (a). 
[^Crompton  J.  In  that  case  the  projected  Company 
was  wholly  abortive.]  The  case  is  as  strong  when  the 
company  is  fraudulent  It  is  not  to  be  disputed  that 
fraud  does  not  render  a  contract  void  except  at  the 
option  of  the  party  defrauded.  [Crompton  J.  When 
you  enunciate  the  proposition  that  a  party  has  a  right 
to  rescind,  you  involve  in  it  the  qualification,  if  the 
state  of  things  is  such  that  he  can  rescind.  If  you 
are  fraudulently  induced  to  buy  a  cake  you  may  return 
it  and  get  back  the  price;  but  you  cannot  both  cat 
your  cake  and  return  your  cake,]  The  decision  in 
Campbell  v.  Fleming  (b)  turned  entirely  on  the  dealing 

(a)  3  Com  B.  N.  S.  569,  in  Gxcb.Ch.  ;  affirming  the  judgment  of  C.  P. 
in  Johnson  v.  Gotlett,  1 8  Com,  B.  728. 
{b)  \  A.^  E.  40. 
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Clarke 
Dickson. 


with  the  property  after  the  diacovery  of  the  fraud.  The  jg^g. 
statement  here  was  that  the  dividends  were  themselves 
fraudulent;  it  cannot  be  said  that  this  fresh  fraud  put  the 
defendants  in  a  better  situation.  [Liord  Campbell  C.  J. 
For  three  years  the  plaintiff  has  had  the  chance  of  profit. 
Do  you  say  that  in  the  case  put,  of  the  lottery  ticket,  you 
could  return  it  after  it  had  turned  up  a  blank  ?  Cromp- 
ton  J.  And,  besides,  the  plaintiff  has  changed  the  nature 
of  the  shares.  Do  you  say  that  a  butcher  who  has 
bought  live  cattle  could  insist  on  the  vendor  restoring 
the  price  and  taking  back  the  slaughtered  carcases?] 
It  is  hard  if  all  remedy  for  the  fraud  is  lost  where  the  de- 
ceit can  be  prolonged  till  the  deceived  party  has  acted  on 
it  [^Crompton  J.  All  remedy  is  not  lost.  He  can  no 
longer  rescind  the  contract,  which  would  work  injustice ; 
but  he  may  bring  an  action  on  the  deceit,  and  recover 
his  real  damage.  Erie  J.  That  was  the  case  of  Cole  v. 
Bishop  (a).  The  purchaser  was  unable  to  treat  the  con- 
tract as  void  ab  initio :  but  in  a  cross  action  tried  before 
me,  of  Bishop  v.  Co/e,  he  recovered  a  full  indemnity.] 

Erle  J.  I  am  of  opinion  that  the  nonsuit  was  right. 
The  plaintiff  claims  to  repudiate  the  contract  under 
which  shares  were  allotted  to  him ;  to  give  up  the  shares, 
and  recover  back  the  price.  There  are  several  grounds 
of  objection,  all  falling  under  the  same  principle:  the 
plaintiff  cannot  avoid  the  contract  under  which  he  took 
the  shares,  because  he  cannot  restore  them  in  the  same 
state  as  when  he  took  them.  In  1853  the  plaintiff 
accepted  the  shares;  and  from  that  time  he  was,  in  point 
of  law,  in  possession  of  the  mine,  and  worked  it  by  his 
agent  the.  purser*     After  three  yesirs  working  of  the 

(a)  Ante,  p.  150,  note  (/). 
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1858.  mine,  and  trying  to  make  a  profit,  be  cannot  restore  the 
Clarke  shares  as  they  were  before  this  was  done.  But,  further, 
D1CK8OH  ^^  "^^  ^^^y  ^^^  '^®  chance  of  profit,  but  dividends  were 
declared,  and  received  by  him.  They  were  not  received 
in  money,  it  is  true ;  but  the  receipt  of  money's  worth  has 
the  same  eflect  in  law.  Then  he  has  also  changed  the 
nature  of  the  article :  the  shares  he  received  were  shares 
in  a  company  on  tlie  cost  book  principle ;  the  plaintiff 
offers  to  restore  them  after  he  has  converted  them  into 
shares  in  a  joint  stock  corporation.  Lastly,  the  offer  to 
restore  these  shares  is  not  made  till  after  the  Company 
is  in  the  course  of  being  wound  up,  when  all  chance  of 
profit  is  over,  and  the  shares  can  only  be  a  source  of 
loss.  I  have  looked  at  this  as  if  no  others  were  con- 
cerned but  the  plaintiff  and  defendants;  but  no  doubt 
there  may  have  been  liabilities  incurred  by  the  plaintiff 
to  third  persons,  rendering  it  impossible  for  him  to 
rescind. 

Crompton  J.  When  once  it  is  settled  that  a  contract 
induced  by  fraud  is  not  void,  but  voidable  at  the  option 
of  the  party  defrauded,  it  seems  to  me  to  follow  that, 
when  that  party  exercises  his  option  to  rescind  the  con- 
tract, he  must  be  in  a  state  to  rescind ;  that  is,  he  must 
be  in  such  a  situation  as  to  be  able  to  put  the  parties  into 
their  original  state  before  the  contract  Now  here  I  will 
assume,  what  is  not  clear  to  me,  that  the  plaintiff  bought 
his  shares  from  the  defendants  and  not  from  the  Codi- 
pany,  and  that  he  might  at  one  time  have  had  a  right 
to  restore  the  shares  to  the  defendants  if  he  could,  and 
demand  the  price  from  them.  But  then  what  did  he 
buy  ?  Shares  in  a  partnership  with  others.  He  cannot 
return  those ;  he  has   become  bound   to  those  others. 


Dickson. 
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Still  stronger,  he  has  changed  their  nature:  what  he        1353. 

now  has  and  offers  to  restore  are  shares  in  a  quasi  corpo-       claekb 

ration  now  in  process  of  being  wound  up.    That  is  quite 

enough  to  decide  this  case.     The  plaintiff  must  rescind 

in  toto  or  not  at  all;  he  cannot  both  keep  the  shares 

and  recover  the  whole  price.     That  is  founded  on  the 

plainest  principles  of  justice.     If  he  cannot  return  the 

article  he  must  keep  it,  and  sue  for  his  real  damage  in 

an  action  on  the  deceit.     Take  the  case  I  put  in  the 

argument,  of  a  butcher  buying  live  cattle,  killing  them, 

and  even  selling  the  meat  to  his  customers.     If  the  rule 

of  law  were  as  the  plaintiff  contends,  that  butcher  might, 

upon  discovering  a  fraud  on  the  part  of  the  grazier  who 

sold  him  the  cattle,  rescind  the  contract  and  get  back 

the  whole  price:   but  how  could  that  be  consistently 

with  justice?    The  true  doctrine  is,  that  a  party  can 

never  repudiate  a  contract  after,  by  his  own  act,  it  has 

become  out  of  his  power  to  restore  the  parties  to  their 

original  condition. 

Lord  Campbell  C  J.  I  will  only  say  that  1  remain  of 
the  opinion  which  I  expressed  at  the  triaL  The  plaintiff, 
on  hb  own  shewing,  cannot  rescind  the  contract  and 
sue  for  money  had  and  received,  but  must  seek  his 
remedy  by  a  special  action  for  deceit.  In  that  action, 
if  he  proves  what  he  states,  he  will  recover,  not  the 
original  price,  but  whatever  is  the  real  damage  sus- 
tained. 

(No  other  Judge  was  present.) 

Rule  discharged. 
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Monday, 
April  26th. 


Henry  Brinsley  Sheridan  against  The  Phcenix 
Life  Assurance  Company. 


Plaintiff 
effected  a 
policy  of  as- 
surance with 
defendant, 
dated  2d  Au^ 
gH8t,  1 856,  on 
the  life  of  B, 
The  policy 
recited  that 
plaintiff  had 
paid  to  de- 
fendant St  5«. 


Y^OUNT  on  a  policy  of  life  assurance,  which  was  set 
out  in  hsec  verba  in  the  count    The  material  parts 
were  as  follows. 

**  Phcsnix  Life  Assurance  Company.  Chief  oflBce,  1, 
Leadenhall  Street^  London.  Sum  assured,  lOOOil 
No.  3115.  Annual  premium,  SSL  Whole  term. 
Payable    by    quarterly    instalments    of   8/.   5s.    each. 


asthepremiam  Participating  scale." 

"  Whereas  Henry  Brinsley  Sheridan^  for  and  on  behalf 
of  The  Times  Life  and  Guarantee  Society^  No.  32,  Lud' 
gate  Hill,  London,  hereinafter  designated  the  assured, 
has  proposed  to  effect  an  assurance  with  The  Phcenix 
Life  Assurance  Company,  in  the  sum  of  1000/.  upon 
and  for  the  whole  continuance  of  the  life  of  Carl 
Frederick  Albert  Blomberg  of  No.  81,  Mere  Street, 
Berlin ;  and  whereas  the  said  assured  has  paid  to  the 
said  Company  the  sum  of  82.  6s.,  as  the  premium  for 
the  said  assurance  until  the  2d  day  of  November,  1856 : 


ance  to  2d  No^ 
vember,  1856; 
and  it  wit. 
nessed  that, 
if  B.  should 
die  before  the 
termination  of 
twelve  calen- 
dar  months 
from  the  date, 
or  should  live 
beyond  such 
period,  and 
plaintiff  should, 
on  or  before 
that  period, 
or  on  or  before 
the  expiration 
of  every  suc- 
ceeding twelve 

calendar  months,  provided  B.  bo  still  livinff,  pay  the  annual  amount  of  premium,  then  defend* 
ant  should  be  liable  to  pav  1000/. :  provideoi  that,  if  B.  died  before  the  whole  of  the  said 
quarterly  payments  should  have  become  payable  under  these  presents  for  the  year  in  which 
he  should  so  die,  it  should  be  lawful  for  the  defendant  to  deduct  and  retain  from  the  said 
10002.  so  much  as  would  be  suflBcient  to  pay  and  satisfy  the  whole  of  the  said  premiums  for 
that  year,  reckoning  the  year  to  commence  from  2d  Auputt. 

B.  died  within  twelve  calendar  months  from  the  date ;  and,  at  the  time  of  his  death,  the 
third  quarterly  instalment  of  bL  5«.  was  due  and  unpaid. 

Held  by  the  Court  of  Exchequer  Chamber  (dubitante  Wiltes  J.),  reversing  the  judgment 
of  the  Court  of  Q.  B.,  that  the  defendant  was  liable  to  pay  the  1000/.,  the  policy  being 
from  year  to  year,  not  from  quarter  to  quarter ;  and  the  payment  of  the  instalments  at  the 
quarters  not  being  a  condition  precedent  to  the  continuance  of  the  policy  for  the  current 
year. 
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Now  ibis  policy  witnesselh  that,  if  the  said  Carl  Frederick        1 858. 

Albert  Blawberg  shall  die  before  the  termination  of  twelve  ~^^^^^^j^^' 

calendar  months  from  the  date  hereof,   or  shall  live      ^  ▼• 

Ph(enix 

beyond  such  period,  and  the  said  assured  or  his  assigns,  Life  Asgurance 

Compsny. 

or  the  holders  of  this  policy  who  shall  be  registered  as 
such  in  the  book  herienafter  mentioned  of  the  said 
Company,  shall,  on  or  before  that  period,  or  on  or 
before  the  expiration  of  every  succeeding  twelve  calendar 
months,  provided  the  said  Carl  Frederick  Albert  Blomberg 
be  still  living,  pay  or  cause  to  be  paid,  at  the  oflSce  for 
the  time  being  of  the  said  Company,  the  annual  amount 
of  premium,  then  the  funds  and  other  property  of  the 
said  (]!ompany  shall,  according  to  the  deed  of  settlement 
of  the  said  Company  for  the  time  being,  be  subject  and 
liable  to  pay  to  the  said  assured  or  his  successors  in 
oflSce,  executors,  administrators  or  assigns,  as  the  case 
may  be,  or  to  the  holder  of  this  policy  who  shall  be 
registered  as  aforesaid,  within  three  calendar  months 
after  satisfactory  proof  of  the  death  of  the  said  C  F.  A. 
Blomberg  shall  have  been  received  at  the  said  office  of 
the  said  Company,  the  sum  of  lOOOil,  t(^ether  with 
such  further  sum  or  sums  as  shall  have  accrued  to  this 
policy  by  way  of  bonus  pursuant  to  the  rules  and  regu- 
lations for  the  time  being  of  the  said  Company.  Pro- 
vided always  that,  if  the  said  C  F.  A.  Blomberg  shall 
happen  to  die  before  the  whole  of  the  said  quarterly 
payments  shall  have  become  payable  under  these  pre- 
sents for  the  year  in  which  he  shall  so  die,  it  shall  be 
lawful  for  the  said  directors  to  deduct  and  retain  from 
the  said  sum  of  10002^  so  much  as  will  be  sufficient  to 
pay  and  satisfy  the  whole  of  the  said  premiums  for  that 
year,  reckoning  the  said  year  to  commence  from  the 
2d  day  of  AuguttJ*    There  was  a  proviso  avoiding  the 
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1858f.        policy  if  Blomberg  should  die  by  duelling  or  by  his  own 

Sheridah     ^a"<i  before  he  had  been  assured  fifteen  months  and 

Phcbnix      niade  two  annual  payments ;  and  in  some  other  events 

Life  Assurance  hqj  material.      "  In  witness"  &c. :   seal  of  Company : 
Company.  *      " 

signatures  of  three  directors:    date  2d  August,   1856. 

Averments  of  general  performance  of  conditions,  and  of 

the  death  of  Blomberg  after  the  making  of  the*  policy 

and  while  it  was  in  force.     Breach :  non-payment. 

Plea  6.  That  the  said  Carl  Frederick  Albert  Blomberg 

died  within  twelve  calendar  months  from  the  date  of 

the  sard  policy,  and  after  the  third  of  the  said  quarterly 

instalments  or  payments  of  SL  ds,  each  became  payable 

according  to  the  said  policy ;    and  at  the  time  of  his 

death  the  said  third  of  the  said  instalments  was  unpaid, 

and  never  was  paid,  although  the  defendants  were  ready 

and  willing  to  receive  the  same  when  it  became  payable  : 

and  by  the  said  non-payment  the  said  policy  became 

lapsed  and  was  void.     Demurrer.     Joinder. 

The  case  was  argued  in  this  Term  (a). 

C.  Milward,  for  the  plaintiff.  The  question  is  on  the 
construction  of  the  policy.  The  Company  might  have 
made  the  punctual  payment  of  each  quarterly  instalment 
during  the  first  year  a  condition  precedent  to  the  right 
to  be  paid  if  the  life  dropped  within  the  year;  but  they 
have  not  done  so.  They  might  sue  for  the  quarterly 
premium. 

Hugh  Hillf  contra.  The  general  scheme  of  all  life 
insurance  is  that  the  assured  is  at  liberty,  by  paying  the 
annual  premiums  from  year  to  year,  to  keep  up  the 

{a)  April  23d.  Before  Lord  Campbe/l  C.  J.,  Wighlmant  Erie  and 
CromptoH  Js. 
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policy,  or  at  liberty  to  refrain  from  paying  the  premium        1858. 
in  any  year  and  let  it  drop.     No  insurance  oflBce  ever     Shieridak 
can  sue  for  a  premium  ;  for  the  insured  is  at  liberty  not      PnaHix 
to  pay  it ;  the  office  relies  on  the  payment  being  a  con-  Li^^u'^nc® 
dition  for  keeping  up  the  policy*  Here,  in  this  particular 
policy,  the  same  principle  is  extended  to  the  quarterly 
payments. 

C  Milward  was  heard  in  reply. 

Cur.  adv.  vult. 

Lord  Campbell  C.  J.  now  delivered  the  judgment  of 
the  Court. 

On  narrowly  inspecting  the  strangely  framed  life 
policy  on  which  this  action  is  brought,  we  have  come 
to  the  conclusion  that  it  is  to  be  construed  as  a  policy 
from  quarter  to  quarter,  leaving  the  assured  at  liberty  to 
drop  it  at  the  end  of  any  quarter,  and  not  imposing  any 
continuing  liability  on  the  insurance  Company  unless 
the  quarterly  payment  is  made  at  the  end  of  the  quarter. 
^  The  annual  premium,  33il,''  is  expressly  declared  to  be 
** payable  by  quarterly  instalments:'*  and  it  would  re- 
quire clear  language  to  shew  that  credit  was  to  be  given 
for  any  part  of  the  premium  after  the  time  when  it 
became  due,  and  that  the  insurance  Company  agreed 
to  be  liable  for  a  prolonged  space  of  time  in  respect  of 
which  the  premium  payable  had  not  been  paid.  The 
policy  does  say  that,  if  Blomberg  should  die  before  the 
termination  of  twelve  calendar  months  from  its  date, 
the  Company  should  be  liable :  but  it  adds  a  condition 
as  to  the  payment  of  premium,  which  we  think  amounts 
to  a  condition  precedent  that  the  premium  shall  be  paid 
quarterly :  and  nothing  follows  to  shew  that  the  language 
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1858.        creating  the  condition  is  not  used  according  to  its  natural 

Suk&idah     meaning.     As  no  general  rule  of  law  is  in  question,  and 

Phoekix      ^  policies  in  this  extraordinary  form  must  be  exceedingly 

Life  Assurance  ygyg^  ^g  Jq  ^qj;  think  that  there  would  be  any  advantage 

in   commenting  more   particularly  on  its  terms  before 

giving  judgment  for  the  defendants. 

Judgment  for  defendants. 


^Nc^29ih.      COURT  OF  EXCHEQUER  CHAMBER. 

1858.] 

nPHE  plaintiff  alleged  error  in  the  Court  of  Exchequer 
Chamber.     The  defendants  denied  the  error. 
The  case  was  argued  in  the  Exchequer  Chamber  in 
Michaelmas  Vacation,  1858  (a). 

Lush,  for  the  plaintiff.  The  policy  expressly  stipulates 
that  the  1000/.  is  to  be  paid  if  Blaniberg  dies  within 
twelve  months  from  the  date  of  the  policy,  2d  August, 
1856.  This  is  not  qualiGed  by  what  is  added.  As  the 
language  of  the  instrument  is  that  of  the  Company,  it 
must,  if  there  be  an  ambiguity,  be  construed  against 
them.  And  the  language  is  at  least  consistent  with  the 
liability  for  which  the  plaintiff  contends.  The  annual 
premium  is  to  be  paid  on  or  before  the  expiration  of 
every  twelve  months :  it  is  true  that,  according  to  the 
heading  of  the  policy,  though  not  according  to  the 
body,  the  premium  is  to  be  paid  quarterly :  but  this  is 
merely  a  particular  mode  of  payment  agreed  to:   a 

(a)  November  27th,  1858.  Before  Coekbum  C.  J.,  Poffock  C.  B.,  Wa- 
liaau,  Crowdernnd  fTtV/iec  Js. ,  and  MaHin,  H'aUtmtLiid  CkanneilB^ 
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default  in  this  is  not  a  default  in  the  performance  of  the        1858. 
condition  of  payment  of   the  annual  premium   at   or  ~~s^^^^ 
before  the  expiration  of  the  year.     The  policy,  instead  ^' 

X  HCENIX 

of  requiring  payment  of  the  whole  annual  premium  in  Life  Assurance 

OonopAOT* 
advance,  gives  time  for  its  being  paid  by  instalments : 

and  there  are  no  words  avoiding  the  policy  in  the  case 
of  non-payment  of  the  instalments.  The  Company 
cannot  lose :  under  the  proviso  they  may  always  deduct 
the  premiums  for  the  whole  current  year.  It  is  an  in- 
surance for  each  year,  not  for  each  quarter :  the  proviso 
is  unintelligible  if  the  insurance  is  to  drop  at  the  end  of 
any  of  the  first  three  quarters. 

BoviU,  contrL  The  insurance  is  clearly,  in  the  first 
instance,  only  fi'om  2d  Augiut  to  2d  November.  Con- 
necting this  with  the  heading,  the  result  is  that  the 
insurance  is  for  each  quarter,  the  assured  having  the 
option  of  continuing  it  for  the  whole  period  of  Blomberg^n 
life  by  paying  8/.  d».  at  the  end  of  each  quarter :  but, 
in  default  of  such  payment,  the  policy  drops.  It  is  an 
ordinary  form,  in  a  policy,  to  recite  that  the  assured  has 
paid  a  certain  sum  as  the  premium  for  the  first  year : 
here  the  quarter  is  substituted  for  the  year.  [  WUliams  J. 
How  do  you  deal  with  the  words  which  state  the  condi- 
tion to  be  that  the  **  annual  amount  of  premium*'  is  to 
be  paid  ^'on  or  before  that  period,^  that  is,  the  period 
of  twelve  calendar  months  from  the  date,  **  or  on  or 
before  the  expiration  of  every  succeeding  twelve  calendar 
months?^  The  premiums  for  the  whole  year  must, 
no  doubt,  be  all  paid  at  or  before  the  expiration  of  the 
year :  but  they  are  to  be  paid  quarterly.  The  heading 
of  the  policy  must  be  taken  into  consideration :  without 
that  it  does  not  appear  what  the  whole  annual  premium 

B.  B.  &  E.  M 
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1858.  i&  [Pollock  C.  B.  If  the  insuraDoe  be  only  quarterly, 
SHXRiDAir  what  does  the  assured  get  in  return  for  the  right,  which 
Phoenix  ^^®  Company  by  the  proviso  reserve,  of  deducting  the 
^^CompH^?^  premium  for  the  whole  year,  at  whatever  time  in  the 
year  the  death  occurs?]  He  is  relieved  from  paying 
the  whole  annual  premium  in  advance.  The  words  '*or 
shall  live  beyond  such  period,"  as  they  refer  to  a  con- 
tingency which  has  not  occurred,  may  be  struck  out ; 
and  then  the  words  ^*  shall  die  before  the  termination  of 
twelve  calendar  months  from  the  date  hereof  will  be 
connected  with  the  condition  of  payment,  that  is  of  pay- 
ment of  the  annual  premium  by  quarterly  instalments. 
The  proviso  assumes  that  the  premiums  are  due  quar- 
terly. In  JFant  v.  Blunt  (a)  a  point  something  like  this 
was  discussed.  [Cockbum  C.  J.  There  was  no  question 
there  between  annual  and  quarterly  insurances.]  The 
policy  was  th^re  considered  to  have  dropped  by  non- 
payment of  the  quarterly  premium. 

CocKBUBN  C.  J.  (stopping  Luth,  in  reply).  We  are 
unanimous  in  considering  that  the  judgment  must  be 
reversed.  We  will  deliver  a  written  judgment  on 
Monday. 

WiLUSS  J.  I  myself  have  considerable  doubts^  but 
not  sufficiently  strong  to  induce  me  to  difler  from  the 
rest  of  the  Court. 

Cur,  adv.  vult. 

Pollock  C.  B.  now  delivered  the  judgment  of  the 
Court. 

This  was  an  action  on  a  life  policy  effected  by  the 

(a)  12  Batt,  183. 
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plaintiff  with   the   defendants  upon   the   life  of  Carl       IS5S. 
Frederick  Albert  Bhmberg.    The  declaration  set  forth     sheridah 
the  policy :  by  which  it  appeared  that  the  sum  assured      ph^six 

was  lOOOt     The  "annual  premium.   33/."    "Whole  Life  Assurance 

'^  Company. 

term"  (no  doubt  meaning  the  whole  term  of  life). 
"  Payable  by  quarterly  instalments  of  8Z.  5s.  each." 
The  policy,  after  reciting  the  proposal,  and  that  the 
assured  had  paid  to  the  said  Company  the  sum  of  821  6$. 
as  the  premium  for  the  said  assurance  until  the  2d  day 
of  November^  1866,  proceeded  thus:  "Now  this  policy 
witnesseth  that,  if  the  said  (7.  F.  A.  Blomberg  shall  die 
before  the  termination  of  twelve  calendar  months  from 
the  date  hereof,  or  shall  live  beyond  such  period,  and 
the  said  assured  or  his  assigns,  or  the  holders  of  this 
policy  who  shall  be  registered"  &c.,  "shall,  on  or  before 
that  period,  or  on  or  before  the  expiration  of  every  suc- 
ceeding twelve  calendar  months,  provided  the  said 
C  F.  A.  Blomberg  be  still  living,  pay  or  cause  to  be 
paid,  at  the  oflSce  for  the  time  being  of  the  said  Company, 
the  annual  amount  of  premium,"  then  the  funds  of  the 
Company  ^hall  be  subject  and  liable  &c.  There  was 
then  a  proviso  that,  if  the  said  (7.  F.  A.  Blomberg  should 
happen  to  die  before  the  whole  of  the  said  quarterly 
payments  should  have  become  payable  under  those  pre- 
sents for  the  year  in  which  he  shall  so  die,  it  shall  be 
lawful  for  the  directors  to  deduct  and  retain  from  the 
said  sum  of  lOOOZ.  so  much  as  would  be  suflScient  to 
pay  and  satisfy  the  whole  of  the  said  premiums  for  that 
year.  There  was  a  further  provision  that,  if  the  person 
whose  life  was  insured  should  die  by  duelling  or  by  his 
own  hand  before  he  should  have  been  assured  by  the 
Company  fifteen  months  and  made  two  annual  pay- 
ments, the  policy  should  be  void. 

M  2 
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1858.  The  declaration  then  stated  that,  while  the  policy  was 

Shbridan     ^^  ^"11  ^orce,  C.  F.  A.  Blomberg  died.     The  usual  aver- 

Phobnix      ^^^^  were  then  made :  and  the  sum  insured  &c  was 

Life  Assurance  claimed. 
Company. 

The  defendants  pleaded  that  C  F.  A.  Blomberg  died 

within  twelve  calendar  months  from  the  date  of  the 

policy,  and  after  the  third  quarterly  payment  became 

payable ;  and  that,  at  the  time  of  his  death,  the  third 

instalment  was  unpaid,  and  never  was  paid.     To  which 

there  was  a  demurrer;  and  joinder  in  demurrer.  . 

On  the  arguments  in  the  Court  below  (which  have 
not  been  fully  reported)  the  Court  gave  a  written  judg- 
ment for  the  defendant.  Upon  which  the  present  writ 
of  error  has  been  brought :  and  the  case  was  argued 
before  us  on  Saturday  last. 

For  the  plaintiff,  Mr.  Lush  contended  that  this  was 
an  annual  policy ;  that  is,  a  policy  for  a  year,  and  from 
year  to  year;  the  annual  premium  being  payable  by 
quarterly  instalments;  the  first  instalment  being  pay- 
able immediately,  the  remainder  by  three  quarterly 
payments.  And  it  was  argued  that,  time  having  been 
given,  the  non-payment  at  the  day  appointed  could  not 
be  a  ground  of  forfeiture  or  render  the  policy  void,  or 
be  construed  as  a  condition  precedent,  without  express 
words  to  that  effect :  and  our  attention  was  called  to  the 
fact,  that  there  are  no  such -express  words. 

On  the  part  of  the  defendant,  Mr.  BomU  argued  that 
the  policy  was,  in  substance,  not  an  annual  one,  but  from 
quarter  to  quarter;  that  the  due  payment  of  the  quarterly 
instalment  was  a  condition  precedent  to  the  continuance 
of  the  policy  for  another  three  months ;  and  that,  the 
instalment  not  having  been  paid  at  the  day,  the  policy 
was  not  continued,  and  therefore  ceased.     In  support  of 
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this  view  it  was  urged  that  the  sum  recited  to  have  been        IS5S. 
paid  shewed  that  the  assurance  was  for  three  months     snEinDAjf 
only,  as  it  was  called  "  the  premium  far  the  said  assurance      Ywatvix 
until  the  2d  day  of  Nwember^  1856."     We  rather  think  Life  Assurance 

"    "^  ^        Comptnj. 

the  words  ^for  the  said  assurance^  should  be  read  as  if 
within  a  parenthesis,  and  that  the  premium  until  the  day 
is  meant,  and  not  the  assurance.  It  was  further  argued, 
that  the  operative  words  in  the  policy  should  be  read 
thus :  '*  If  the  said  C.  F.  A.  Blomberg  shall  die  before 
the  termination  of  twelve  calendar  months  from  the  date 
hereof,  and  the  said  assured  &c.  shall,  on  or  before  that 
period,  pay  or  cause  to  be  paid  the  annual  amount  of 
premium,  then  the  funds  shall  be  liable"  &c.  And  Mr. 
BaoiU  contended  that  the  expression  **  annual  amount 
of  premium"  was  to  be  expounded  to  mean  the  quarterly 
payments  on  the  regular  days  when  they  would  become 
due ;  and  that  we  ought  to  hold  such  payments  to  be 
conditions  precedent  to  the  continuance  of  the  policy. 
This  is  certainly  the  most  favourable  way  of  presenting 
the  case  of  the  defendants.  But,  assuming  that  the 
policy  is  to  be  so  read,  we  cannot  adopt  the  construction 
suggested  by  Mr.  Bomll^  and  especially  that  which  makes 
payment  on  the  quarter  days  a  condition  precedent. 

We  entirely  agree  with  the  Court  of  Queen's  Bench 
that  this  is  a  strangely  framed  life  policy ;  and  the  cause 
of  it  is  obvious  enough :  the  Company  have  engrafted 
some  new  terms  upon  the  old  form,  without  making  all 
the  alterations  necessary  to  render  the  policy  consistent 
and  intelligible.  But  we  think  the  consequence  of  this 
is  that,  as  far  as  reasonably  dnd  properly  we  can,  we 
ought  to  construe  the  contract  (the  language  and  terms 
of  which  proceed  entirely  from  the  office)  so  as  not  to 
defeat  the  contract,  or  make  it  void,  or  work  what  is  in 
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1868.       the  nature  of  a  forfeiture,  without  express  words  which 
Shkridan     require  us  to  do  so. 

Phcbnix  ^^®  question  perhaps  does  not  admit  of  any  solution 

Life  AnaraDce  wholly  free  fix)m  doubt  or  difficulty. 

Company.  •'  •' 

If  the  policy  is  held  to  be  an  insurance  from  year  to 
year,  time  being  given  to  pay  the  instalments,  some 
doubt  may  be  entertained  whether  the  instalments,  as 
they  became  due,  constituted  a  debt  from  the  assured 
to  the  Company.  On  the  other  hand,  if  this  was  a 
policy  from  three  months  to  three  months,  the  condition 
by  which  the  Company  may  deduct  and  retain  what 
will  give  them  a  whole  year's  premium  cannot  be 
accounted  for.  And,  in  order  to  enforce  the  payment 
of  the  quarterly  instalments,  we  have  to  infer  a  condition 
**  precedent"  which  will  defeat  the  policy,  without  any 
express  words  which  create  one.  We  think  we  are 
bound  to  put  on  every  contract  that  construction  which 
in  our  judgment  is  the  true  one :  but,  if  there  be  a  doubt, 
we  think,  of  all  instruments  that  come  before  us,  none 
requires  a  more  liberal  construction  than  a  life  policy. 

We  are  of  opinion  that,  on  the  true  construction  of 
this  policy,  it  was  an  annual  insurance;  that  is,  an 
insurance  for  a  year,  and  from  year  to  year,  time  being 
given  to  pay  the  annual  premium  by  quarterly  instal- 
ments :  and  that  it  was  not  an  insurance  from  quarter 
to  quarter  (which  is  the  ground  of  the  decision  in  the 
Court  below) :  and  we  are  of  that  opinion,  because  the 
premium  is  at  the  commencement  called  an  annual  pre- 
mium, and  is  several  times  mentioned  in  the  policy  as 
an  annual  premium ;  also  because  the  death  of  the  party 
insured  is  always  referred  to  a  period  of  twelve  months, 
and  not  three  months ;  and  because  the  power  to  deduct 
seems  founded  upon  the  right  of  the  Company  originally 
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to  have  the  whole  annual  premium  paid  at  the  beginning  1858. 
of  the  year,  the  payment  by  instalments  being  an  indul-  gHBBiDiji 
gence  which  ought  not  to  prejudice  the  Company.  And  psaNix 
we  are  of  opinion  that,  as  soon  as  the  insurance  was  Lig^Anurwice 
effected,  the  life  was  insured  for  a  year.  Had  the  assured 
agreed  to  pay  the  instalments,  there  would  have  been 
no  doubt;  the  consideration  of  the  insurance  would  have 
been  one  instalment  actually  paid,  and  an  agreement  to 
pay  the  others :  and  it  would  have  required  a  clear  and 
express  provision  to  defeat  the  policy  and  render  the 
insurance  void  on  non-payment  of  the  instalments  at 
each  quarter.  As  the  policy  is  actually  framed,  there 
is  no  promise  to  pay ;  but  also  there  is  no  express  state- 
ment or  provision  as  to  the  consequence  of  non-payment 
And  we  think  express  words  are  necessary,  in  this  case, 
to  make  the  non-payment  at  the  quarter  a  condition 
precedent  to  the  continuance  of  the  policy.  There  is 
nothing  in  the  policy  that  requires  us  to  infer  such  a 
condition.  There  is  no  provision  that  the  policy  shall 
cease  if  the  quarterly  instalments  be  not  regularly  paid : 
there  might  have  been  nothing  unreasonable  if  there 
had  been  such  a  provision ;  but,  reasonable  or  not,  we 
most  have  fpyen  effect  to  it  had  it  formed  part  of  the 
contract.  But  it  does  not,  in  our  judgment;  which  must 
therefore  be  for  the  plaintiff. 

Judgment  reversed. 
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1859. 


?''727Jh  *^^^^  Chapman,  administrator  of  Margaret 
Chapman  his  late  wife,  deceased,  suing  for 
the  benefit  of  himself,  as  the  husband  of  the 
said  Margaret  Chapman,  against  John  Roth- 
well. 

Plaintiff,  as       T^HE  declaration  charged  that  defendant,  "before  and 

administrator        X  . 

to  his  deceased  at  the  time  of  the  grievances  hereinafter  mentioned, 

wife,  declared  ,       ,  .  _  .  -     .  «. 

that  defendant  was  m  the  possessioD  and  occupation  of  a  brewery,  omce, 

nation  of  a  '  ^^^d  passage  leading  thereto  from  the  public  street,  used 

office!'and"a  "^7  ^^"*  ^^^  ^^®  reception  of  customers  and  others  in  his 

ujTtifereto^"  ^^*de  and  business  of  a  brewer;  and  which  said  passage 

from  the  public  ^^s  the  usual  and  ordinary  means  of  incrress  and  egress 

street,  used  by  ^  .  . 

defendant  for     to  and  from  the  said  office  from  and  to  the  said  public 

the  reception 

of  customers  Street  Yct  the  defendant  wrongfully  and  negligently 
of  a  brewer.  permitted  a  certain  trap-door  then  being  in,  and  in  the 
was^heuHiS^  ^o^i*  ^^f  ^he  said  passage  to  be  and  remain  open,  without 
from"the  officT  heing  properly  guarded  and  lighted.  And  the  plaintiff 
*treet-''"et"'  ^^^  ^^^  ^^  ^^^  Margaret^  his  wife,  who  had  been  to 
defendant         the  said  office  of  the  said  brewery  as  a  customer  of  the 

wrongfully  and  " 

negligently       defendant,  and  otherwise  in  the  business  of  the  defendant, 

permitted  a 

trap  door  in      and  was  lawfully  passing  along  the  said  passage  on  her 

the  floor  of 
the  passage  to 

be  and  remain  open  without  being  properly  guarded  and  lighted ;  and  the  wife,  who  had 
been  to  the  office  as  a  customer  of  defendant,  and  otherwise  in  defendant's  business,  and 
was  lawfully  passing  along  the  passage  on  ber  return  from  the  office  to  the  street,  fell 
through  the  aperture  caused  by  the  trap-door  being  and  remaining  open  and  not  properly 
guarded  and  lighted ;  whereby  she  was  killed. 
On  demurrer  to  the  declaration,  held : 

1.  That  the  plaintiff's  right  to  sue  as  administrator,  under  stat  9  &  10  Ftctf.  e.  93., 
sufficiently  appeared,  without  express  allegation  of  pecuniary  damage. 

2.  That  the  duty  of  defendant,  and  breach,  sufficiently  appeared. 
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retUTD  from  the  said  office  to  the  said  street,  by  reason        i858. 
of  the  said  negligence  and  improper  conduct  of  the      chapmah 
defendant  fell  through  and  into  the  aperture  and  hole    ^io^^^^j^^ 
caused  by  the  said  trap-door  being  and  remaining  open 
and    not  properly  guarded  and  lighted  as  aforesaid. 
Whereby  she  was  injured  and  killed.     And  the  plaintiff 
(as  administrator  as  aforesaid)  claims  200/.*' 
Demurrer.    Joinder. 

Aspland,  for  the  defendant  The  declaration  discloses 
no  claim  sustainable  under  stat.  9  &  10  Fict  c.  93. 
First:  no  pecuniary  injury  is  shewn  to  have  accrued  to 
the  plaintiff.  [Lord  Campbell  C.  J.  The  damages 
might  be  proved  by  evidence,  under  this  declaration. 
Crompton  J.  Sect  I  appears  to  contemplate  giving 
damages  wherever  the  party  injured  could  have  recovered 
them,  whether  nominal  or  more.]  But  there  must  be 
some  damage  accruing  to  the  party  who  sues.  Under 
Stat  14  (r.  3.  c.  48.  ss.  L,  3.  it  was  held  that  a  father, 
who  had  not  a  pecuniary  interest  in  the  life  of  his  son, 
could  not  recover  on  a  policy  effected  in  his  own  name 
on  such  life,  though  the  statute  does  not  contain  the 
word  **  pecuniary ;"  Halford  v.  Kymer  (a).  And  in 
Blake  V.  Midland  Railway  Company  {h)  this  Court 
decided  expressly  that,  under  stat.  9  &  10  Vict  c.  93., 
none  but  pecuniary  damages  are  recoverable.  If,  how- 
ever, this  declaration  could,  as  is  now  suggested  from 
the  Bench,  let  in  evidence  of  pecuniary  damage,  it 
must  be  admitted  that  this  point  cannot  be  taken  on 
demurrer.  But,  further,  no  wrong  is  shewn  by  the 
declaration.    There  is  no  allegation  that  it  was  the  duty 

{a)   \0  B.^C  724.  (6)  18  Q.  B.  93. 
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1858.  of  the  defendant  to  keep  the  trap  door  closed  [Lord 
Ghapmax  Campbell  C.  J.  It  is  better  to  shew  the  facts  from  which 
BoTBwsLL.  '^®  ^"^7  arises  (a).].  No  such  facts  appear.  \Erle  J. 
If  you  invite  a  customer  to  come  to  your  shop  and 
leave  a  pitfall  open,  or  a  large  iron  peg  in  the  part  of  the 
floor  over  which  the  customer  is  likely  to  tread,  is  not 
that  a  duty  and  a  breach,  if  an  accident  ensues?]  Here 
no  invitation  is  shewn.  [Lord  Campbell  C.  J.  Is  there 
not,  substantially?]  In  Southcote  v.  Stanley  (ft),  a  case 
much  like  the  present,  it  was  held  that  the  defendant 
was  not  liable.  [Erie  J.  The  dbtinction  is  between 
the  case  of  a  visitor  (as  the  plaintiff  was  in  SouAcate  v. 
Stanley  (b)  ),  who  must  take  care  of  himself,  and  a 
customer  who,  as  one  of  the  public,  is  invited  for  the 
purposes  of  business  carried  on  by  the  defendant] 
That  distinction  is  certainly  unfavourable  to  the  present 
defendant 

C.  W.  IFood,  for  the  plaintiff,  was  not  called  upon. 

Per  Curiam  (c). 

Judgment  for  plaintiff. 

(a)  See  The  Laneatier  Camd  Comptmy  ▼.  Pamdb^,  U  J,  ^  E.  230, 
in  Excb.  Cb.,  affirming  the  judgment  of  Q.  B.  in  Famabg  t.  Thu  LemeoMUt 
Canal  Company,  11  A,  ^  B.  223;   Seynumr  v.  Maddax,  16  Q.  B.  326. 

(6)  IH.^N.  247. 

(e)  Lord  Campbett  C.  J.,  Brtt  and  Crompiom  Js. 
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Lemon  Thomas,  appellant,  against  Evan  Evans,  wtdmetday, 

Ajiril  28th. 

respondent. 

THIS  was  a  case  stated  for  the  opinion  of  this  Court  Sut  i  EUz, 
^  c.  17.  «.  3. 

under  stat  20  &  21  Vict.  c.  43.  prohibiu  fish- 

The  appellant  was  convicted  at  petty  sessions,  before  with  a  net 
foar  justices  of  Carmarthenshire^  and  adjudged  to  pay  every  mesh  or 
20*.  penalty  and  7*.  costs :  «  For  that  he,  the  said  Lemon  J^*\„'ch"s*^ 
Thomas^  did,  within  three  calendar  months  last  past,  to  ^^^  ^^^ 
wit'*  (15th  July  then  last),  at  &c,  "  unlawfully  fish  for  ^^^^^^^^ 
salmon,  in  the  water  of  the  river  Towy  there,  with  a  two  inches 

and  a  half  is 

certain  net,  whereof  the  mesh  was  less  than  two  inches  to  be  measured 
and  a  half  broad,  contrary  to  the  statute'*  &&  of  thread  S^ 

The  information  was  laid  by  Evan  Evans,  under  ^^^nt  knots. 
sect  2  of  Stat  46  O.  3.  cap.  33.  (a),  whereby  it  b  en-  ^n  a  <^"lri.' 
acted  that  no  person  shall  at  any  time  thereafter  "  fish  ij°|[j"j^®'^  * 
therein"  (the  said  river  Towy  being  one  of  the  rivers  (46G.3.C.33., 

for  GoniMir* 

enumerated  in  the  said  Act)  ^*  for  salmon  with  any  other  then^ire) 
net  or  nets  than  such  as  is  or  are  allowed  by  an  Act"  &c.  reference  to 
(1  EHz.  c.  17.,  "For  preservation  of  spawn  and  fry  of  «.  i7.,con-" 
fish"),  on  pain  of  forfeiting,  for  a  first  offence,  any  sum  ^^^  probibi. 
not  exceeding  10/.  nor  less  than  20«.     And  by  the  said  ^^°' 
statute  of  Elizabeth  it  is  enacted  (b)  that  no  person  shall 
take  fish,  as  therein  mentioned,  "  but  only  with  net  or 

(a)  Local  and  personal,  public:  <*For  the  preservation  of  salmon  and 
other  fish  in  the  rivers  in  the  county  of  Carmarthen,  and  county  of  the 
borough  of  Carmarthtn.*^ 

(fr)  Sect.  3. 
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1858.       trammel  whereof  the  mesh  (a)  shall  be  two  inches  and  a 

Thovab      ^f  broad." 

EyInb.  ^^^  ^^^  '^*^  Thomas  did,  on  the  day  in  question, 

fish  in  the  river  Towy  for  salmon  was  clearly  proved, 
and  that  the  mesh  of  the  net  he  used  measured  exactly 
one  inch  and  a  half  firom  side  to  side ;  in  other  words, 
that  the  spaces  between  the  next  opposite  threads  of  the 
said  net  were  each  only  one  inch  and  a  half  square : 
which  JTiomtzs  contended  was  sufficient,  inasmuch  as 
each  mesh  would  measure  three  inches  when  drawn  in 
a  straight  line ;  and  such  line  should  be  deemed  to  be 
the  breadth  of  the  mesh.     The  case  then  stated : 

^'  We,  however,  being  of  opinion  that  the  mesh  of  the 
net  defendant  used  was  too  small,  and  that  every  space 
between  the  threads  of  the  net  should  have  been  two 
inches  and  a  half  from  one  thread  to  the  opposite,  and 
the  superficial  area  between  the  threads  which  bound 
each  mesh  should  have  been  two  inches  and  a  half 
square  at  least,  to  comply  with  the  requirements  of  the 
Acts  hereinbefore  cited,  convicted  the  said  Lemon  Thomas 
as  aforesaid." 

Whereupon  the  appellant  appealed. 

C.  Milwardy  for  the  respondent.  The  question  is, 
what  satisfies  the  requisite,  in  stat.  1  Eliz,  c.  17.  s,  3., 
that  every  "mesh"  shall  be  "two  inches  and  a  half 
broad."  "  Mesh"  properly  means  the  instrument  with 
which  the  loop  of  the  net  is  made ;  each  of  the  four 
sides  of  the  loop  is  therefore  of  the  breadth  of  the  mesh. 
\_Crompton  J.  In  JohnsorCs  Dictionary  the  definition  of 
"  mesh"  is  "  The  interstice  of  a  net ;  the  space  between 

(a)  **  Every  mesh  or  mask." 
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the  threads  of  a  neL^  In  Richardson* $  Dictionary  also  1858. 
the  definition  is,  "  The  hole  of  a  net  between  thread  xhomas 
and  thread."  EtIVis. 

H.  S.  Giffard,  for  the  appellant.  The  mesh  of  the 
net  is  two  inches  and  a  half  broad  if  the  diagonal  of  the 
loop,  when  drawn  straight,  is  of  that  breadth.  In  stat. 
3  Jo.  1.  c.  12.,  which  is  itself  an  Act  for  the  preservation 
of  fish,  there  is,  sect.  2,  a  prohibition  against  fishing 
**  with  any  draw-net  or  drag-net  under  three  inches  mesh, 
viz.  one  inch  and  an  half  firom  knot  to  knot"  The  distance 
from  each  knot  or  angle  to  the  adjacent  knot  or  angle  is 
identical  with  the  distance  between  the  opposite  threads 
or  sides  ;*  so  that,  by  the  definition  in  the  statute  last 
cited,  the  mesh  of  the  net  used  by  the  appellant  was  a 
three  inches  mesh.  [C.  Milward.  That  statute  relates 
to  sea-fishing.  But  stat  5  &  6  Vict  c.  106. «.  20.  relates 
to  salmon-fishing,  and  enacts,  as  to  the  Irish  fisheries, 
*'  that  no  drag,  stake,  bag,  or  other  net  or  engine  for  the 
taking  of  salmon  with  meshes  or  openings  of  less  size 
than  two  inches  and  a  half  between  knot  and  knot  or 
angle  and  angle,  to  be  measured  on  each  side  of  the 
square,  or  ten  inches  measured  round  each  such  mesh 
or  opening,"  shall  be  used.  This  shews  that  the  breadth 
of  the  mesh  means  the  same  thing  as  the  side  of  the 
square.  Lord  Campbell  C.  J.  That  can  hardly  be 
taken  as  a  general  definition  of  the  breadth  of  a  mesh : 
it  is  a  prohibition  of  a  particular  act  there  defined. 
Crompton  J.  The  use  of  the  word  ^^mesh"  in  stat 
1  EHz.  c.  17.  s.  3.  would  rather  seem  to  be  explained 
by  stat  3  Jo.  1.  c.  12.  #•  2.  Stat  5  &  6  Fict  c  106. 
8.  20.  may  describe  the  act  prohibited  more  precisely 
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1858.       on  account  of  the  ambiguity  of  earlier  enactments.] 
Xhomab      There  is  nothing  in  it  qualifying  the   definition   of 
EvijiB        *'mesh/  which  must  determine  the  decision  of  this 
case. 

C  Milward  replied. 

Lord  Campbell  C.  J.  I  think  this  conviction  was 
right.  The  magistrates  have  been  of  opinion  that  the 
mesh  was  too  small  The  word  ''broad**  might,  and 
probably  did,  guide  them  to  that  conclusion.  At  first, 
I  was  struck  with  the  definition  in  stat  3  Ja.  1.  c.  12. 
#.  2. :  but  that  relates  to  sea-fishing,  and  cannot  be  taken 
as  a  general  definition  as  to  how  a  mesh  is  to  be  measured : 
and  then  we  have  a  subsequent  statute  relating  to  salmon- 
fishing,  in  which  the  two  and  a  half  inches  is  estimated 
as  the  magistrates  have  estimated  it 

WiGHTBiAN  J.  I  am  of  the  same  opinion.  The 
ordinary  definition  of  ''  mesh"  is  the  space  from  thread 
to  thread.  That,  by  stat.  1  Eliz.  c.  17.  s,  3.,  is  to  be 
two  inches  and  a  half  broad :  the  word  ''broad"  shews 
that  the  word  is  used  in  that  sense.  Stat.  3  Jcu  1.  c.  12. 
8.  2.  defines  the  size  of  which  a  mesh  must  be  for  the 
purposes  of  that  Act.  It  shews  that  the  word  "  mesh" 
was  not  then  accurately  defined;  and  it  does  not  use 
the  word  "broad."  We  have  a  good  guide  here  in 
sect.  20  of  stat.  5  &  6  Vict  c.  106.,  which  is  directed 
to  salmon-fishing. 

Erlb  J.  I  think  the  conviction  right.  The  words 
of  stat  1  Eliz.  c.  17.  s.  3.  are  capable  of  the  interpreta- 
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tioD  which  has  been  put  on  them ;  and  this  interpreta-        1859. 
tion  is  clearly  in  favour  of  the  preservation  of  fish.     Stat      ^^aouAs 
3  Jo.  1.  c.  12.  s.  2.  is  not  in  pari  materia;  nor  are  the       ^^- 
words  the  same :  the  words  '^  three  inches  mesh,  tTtsr."  are 
capable  of  a  construction  quite  different  from  that  of  the 
words  *'  mesh  or  mask  shall  be  two  inches  and  a  half 
broad." 

Cbohpton  J.  On  reading  the  section  upon  which 
the  conviction  is  founded,  by  itself,  I  felt  no  doubt  as  to 
the  meaning  of  breadth  of  mesh ;  perhaps  I  do  not  feel 
quite  so  clear  as  the  rest  of  the  Court  as  to  the  non- 
applicability  of  Stat  3  Ja.  1.  c.  12.  s.  2.  Stat  5  &  6 
Fict  c.  106.  s»  20.  does  not,  in  my  opinion,  help  us 
much,  being  evidently  firamed  with  a  view  to  do  away 
with  the  existing  ambiguity.  But,  looking  at  the  section 
itself,  1  JEUz.  c.  17.  s.  3.,  I  find  the  word  ''  broad.**  A 
little  doubt  is  suggested  in  my  mind  by  stat  3  Ja.  1. 
€.  12.  #•  2. :  but,  on  the  whole,  I  agree  with  the  rest  of 
the  Court. 

Conviction  affirmed. 
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Wedntaday^ 
April  28th. 


Busby,  appellant,  against  The  Chesterfield 
Waterworks  and  Gas  Light  Company,  res- 
pondents. 


A  local  Act 
(18  &  19  Via. 
c.  xxix.,  for 
Chetterjldd) 
jnequired  a 


'T^HIS  was  a  case  stated  under  stat.  20  &  21  Vict.  c.  43. 
An  information  was,  on  17th  December  ISd?,  laid 
before  a  justice'  for  the  borough  of  Chesterfield,  Derby- 
toKh  tT^  «Aw-e,  by  m/liam  Machin,  the  manager  of  the  respond- 
ents' works,  and  on  the  respondents'  behalf,  charging 
that  the  appellant  was  indebted  to  the  respondents  in 
the  sum  of  58,  for  unliquidated  damages  for  taking  and 
using  the  respondents*  water  for  other  than  domestic  use 
or  purposes,  without  the  respondents'  consent,  without 
having  demanded  such  water,  and  without  having  agreed 
with  the  respondents  upon  any  terms  or  conditions  with 
respect  to  the  supply  of  the  same,  the  appellant  not 
being  entitled  to  take  water  from  the  respondents  for 
other  than  domestic  use  or  purposes. 

The  respondents  by  their  solicitor,  and  the  appellant 
in  person,  appeared  before  two  justices  of  the  said 
borough  at  a  petty  sessions  of  the  peace  held  in  and  for 
the  said  borough  on  28th  December  1857;  when  the 
witnesses  tendered  by  both  parties  were  sworn  and 
examined. 

It  was  admitted,  by  both  parties,  that  the  object  of 
the  information  was  to  raise  the  question,  whether  or 


occupiers  of 
bouses,  who 
should  **  de- 
mand a  supply 
of  water  for 
domestic  use/' 
a  sufficient 
supply  thereof, 
at  rents  fixed 
according  to 
the  assessment 
of  the  houses 
to  the  poor 
rate.     The 
Act  incorpo- 
rated The 
Waterworks 
Clauses  Act, 
1847  (lO&ll 
Viet,  e.  17.). 
An  occupier 
was  assessed 
upon  his 
bouse  and 
premises, 
mcluding  a 
coach-house, 
stable  and 

Jard.  Ho 
ept,  for  pri- 
vate use,  a 
carriage  in 
the  coach- 
bouse  and  a 
horse  in  the 

stable ;  and,  on  the  premises,  he  applied,  for  the  bone  and  for  washing  the  carriage,  water 
supplied  by  the  Company  for  domestic  use. 

Held,  that  he  was  entitled  to  do  so,  the  water'  being,  within  the  meaning  of  the  Act* 
applied  to  domestic  use. 
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•  £4  and  does  not  amoimt  to 


not,  under  The  CheMterfiM  Waterworks  and  Gas  Light 
Company's  Act,  1855  (a),  a  supply  of  water  for  domestic 
purposes  to  the  occupier  of  a  dwelling  house  included  a 

(a)  18  &  19  Viet,  c  zziz.,  local  and  penonal,  public :  "  To  enable  the 
ChetUrfidd  Waterworks  and  Gas  Light  Company  to  extend  their  under- 
taking;  and  for  other  purposes.*' 

Sect.  12  incorporates  (subject  to  a  proviso  not  here  mentioned)  The 
Companies  Clauses  Consolidation  Act»  1845,  The  Lands  Clauses  Con- 
solidation Act,  1856,  The  Waterworks  Clauses  Act,  1847,  and  The  Gas- 
works Clauses  Act,  1847. 

Sect.  31.  "  The  Company  shall  furnish  to  the  owner  or  occupier  of  any 
bouse  who  shall  be  entitled  to  demand  and  who  shall  demand  a  supply  of 
water  for  domestic  use,  including  waterdoaets,  a  sufficient  supply  thereof 
at  the  foUowmg  annual  rents  or  prices,  according  to  the  poor  rate  assess- 
ment of  such  houses  for  the  time  being ;  that  is  to  say, 

**  For  any  house  of  which  the  yearly  value  does  not  amount 

to     . 
And  of  which  the  yearly  ] 
value  amounts  to  J 

&C.  &C. 

«         .  .        £26 

.       £30 
&C.  &c. 

«         .  .        £75 

Sect.  32  enaUee  the  Company  to  demand,  for  a  year's  supply  to  every 
bath  in  a  dwelling  house,  payments  according  to  specified  rates.  **  Pro- 
Tided  always,  that  the  Company  shall  not  be  compelled  to  supply  any 
watercloset  or  bath  in  any  house"  unless  certain  precautions  be  adopted 
io  the  construction. 

Sect  33.  ^  A  supply  of  water  for  domestic  purposes  shall  not  include 
a  supply  of  water  for  machinery,  railways,  or  for  any  trade  or  business 
whatsoever,  or  for  watering  gardens,  or  for  fountains,  or  for  any  ornamental 
purposes  whatsoever." 

Sect  34.  **  It  shall  be  lawful  for  the  Company,  so  long  as  they  can  do 
•o  without  mterfering  with  the  due  supply,  in  pursuance  of  the  provisions 
of  The  Waterworks  Clauses  Act,  of  the  inhabitants  within  the  limits  of 
thb  Act,  and  the  Company  are  hereby  required,  to  supply  water  for  other 
tban  domestic  purposes  to  all  persons  who  shall  demand  the  same,  and  who, 
aeoording  to  the  provisions  of  this  Act  and  of  the  said  Waterworks  Clauses 
Act,  are  entitled  to  demand  a  supply  of  water  for  domestic  purposes." 
Then  follow  provisions  as  to  the  rates  to  be  charged  for  such  supply. 
B.   a   &   K.  N 


onnt 

£    9.    d. 

£4 

0    6    0 

£6 

0    8    0- 

&c. 

&c. 

£30 

I  10    0 

£36 

I  16    0" 

&C. 

&c 

£80 

4    0    0*' 
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Company. 


supply  of  water  for  horses  and  washing  carriages  kept 
by  the  occupier  on  his  premises  for  his  private  use. 

The  facts  of  the  case  proved  were  as  follows. 

The  appellant,  during  the  year  ending  30th  September 
1857,  and  some  time  previously,  occupied,  as  one  tene- 
ment, a  private  dwelling  house,  with  a  garden  imme- 
diately in  front  thereof,  and  a  small  court  yard  (in  which 
were  a  coach-house  and  stable)  immediately  behind  the 
house :  the  whole  premises  formed  one  inclosure,  and 
were  occupied  together ;  and  the  garden,  yard,  stable 
and  coach-house  were  appurtenant  to  the  dwelling  house. 
All  the  premises  were  situate  in  the  borough  of  Chester" 
field.  The  appellant  kept  for  his  private  use,  in  the 
coach-house  and  stable,  a  carriage  and  one  horse. 

Previously  to  the  appellant^s  occupation  of  the  pre- 
mises, water  had  been  laid  on  to  them  by  the  respond- 
ents from  their  works.  And,  during  the  year  ending 
30th  September  1857,  the  appellant  used  the  water  so 
laid  on  by  the  respondents  for  all  the  purposes  of  his 
dwelling  house,  for  his  horse,  and  for  washing  his 
carriage  on  the  premises. 

The  appellant's  house  and  premises  are  assessed  to 
the  poor  rate  of  the  township  of  Chesterfield  in  one  item 
as  follows. 


No. 

Nome  of 
Occu- 
pier. 

Name  of 
Owner. 

DeMriptlon  of 
Property  rated. 

Name  or 
■Itnation  of 
Property. 

Efltlmated 
extent. 

Gross  esti- 
mated 
rental. 

Rateable 
Talae. 

Bate  aft 

it.8dL 
In  the 
poond. 

487 

ca.B. 

BuBbp, 

Hunr» 

execQton. 

Hoase,  garden 
and  sUble. 

Abercnmbie 
Strttt, 

A.  m.  p. 
11    1    0 

£     M.    d. 
89    18    0 

£      M.     d. 
88    19    0 

£M.d. 

9  16    0 

179 


XXJ.   VICTORIA. 

The  respondents  do  not  make  out  any  separate  book        1858. 
in  the  nature  of  a  rate  book  on  the  inhabitants  for  sup-       busbt 
pljing  them  with  water:  but,  in  regulating  their  charges     CHmBR- 
for  water  supplied  for  domestic  purposes,  the  respond-    ^^"^,^ 
ents  rely  upon  the  rateable  value  of  premises  appearing     Comply, 
in  a  book  alleged,  but  not  proved  before  us,  to  be  a 
copy  of  the  valuation  of  the  township  of  Chesterfield^  on 
which  the  poor's  rate  assessment  is  based.     In  this  book 
separate  values  are  placed  upon  houses,  outbuildings, 
stables,  coach-houses  and  gardens,  whether   occupied 
together  or  not    The  respondents  charged  the  appel- 
lant for  a  supply  of  water  for  all  domestic  purposes, 
for  the  year  ending  as    aforesaid,   the  sum  of  30«. 
The  value  of  the   appellant's    said    dwelling    house, 
without  the  garden,  coach-house  and  stable  appurtenant 
thereto,  appeared  by  the  said  book   to  be  under  the 
yearly  rateable  value  of  302.     The  dwelling-house,  with 
the  stable  and  coach-house  appurtenant  thereto,  appeared 
by  the  same  book,  as  well  as  by  the  poor  rate  assess- 
ment, to  be  above   the  rateable  value  of  30/L     The 
appellant  duly  paid  the  charge  of  Z0$.  made  upon  him 
by  the  respondents  for  a  supply  of  water  for  domestic 
purposes  for  the  year  ending  30th  September^  1857. 

The  respondents  stated  that  they  had  sustained 
damages  to  the  amount  of  5«.,  by  reason  of  the  appel- 
lant, during  the  year  ending  as  aforesaid,  using  for  his 
horse  and  washing  his  carriage  as  aforesaid  the  respond- 
ents' water  without  any  special  agreement;  the  respond- 
ents contending  that  the  water  so  used  as  last  aforesaid 
was  not  a  supply  for  domestic  use  or  purposes  under 
The  Chesterfield  Waterworks  and  Gas  Light  Com- 
pany's Act,  1855.  The  appellant  contended  that  it 
was  included  in   the  supply  for  domestic  purposes : 

N  2 
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1858.        and  this  was  the  only  question  the  justices  were  calle<l 
Bttsbt        upon  to  decide. 
Chbsteb.  'l^®  respondents,  in  support  of  their  information  and 

W  terw^rka  *^®  ''^"°  ^^  ^^^^^  proceedings  before  the  justices,  referred 
Co»pMy-  to  The  Waterworks  Clauses  Act,  1847  (a),  sects.  35, 
44  and  85 ;  The  Railways  Clauses  Consolidation  Act, 
1845  (b),  sect  145 ;  and  The  Chesterfield  Waterworks 
and  Gas  Light  Company's  Act,  1855  (e),  sects.  12, 31, 33 
and  34. 
The  case  then  stated : 

**We  decided  against  the  appellant,  and  made  an 
order  against  him  for  payment  of  the  sum  of  5«.  claimed 
by  the  respondents,  and  the  costs  incurred  before  us. 
And  the  ground  of  our  determination  was,  that  we 
considered  that  the  respondents  had  made  out  their 
case,  and  that,  under  The  Chesterfield  Waterworks  and 
Gas  Light  Company's  Act,  1855,  a  supply  of  water  for 
domestic  purposes  did  not  include  a  supply  of  water  for 
any  horses  or  washing  any  carriages." 
The  appellant  thereupon  appealed. 

Pashley^  for  the  appellant.  The  question  is  whether, 
under  sect.  31  of  stat.  18  &  19  Vict  c.  xxiz.,  the  use  of 
the  water  for  the  horse  and  for  cleaning  the  calrriage  is 
**  domestic  use.**  Use  of  water  for  animals  kept  for  the 
purposes  of  trade  would  not  fall  within  the  words :  but 
water  used,  as  this  is,  for  the  ordinary  purposes  of  the 
family,  does.  It  might  as  well  be  objected  that  the 
water  drunk  by  a  coachman  living  in  the  stable  did  not 
In  Bailey^s  New  Universal  Etymological  English  Du> 
tionary  {London,  1764),  Domestical  or  Domestic  is  defined 
as  ^^1.   Of  or  pertaining  to  a  private  household,  not 

<a)  10  &  1 1  Viet.  c.  17.  {b)  Bh9  Viet,  c.  20. 

(e)  Ante,  p.  177,  note  (a). 


XXI.  VICTORIA.  181 

relatiDg  to  the  public.**    **2.  Intestine,  relating  to  one's        1868. 
own  country,  in  opposition  to  what  is  foreign."   **3.  Pri-        Bvm 

vate,  done  at  home,  not  open."     "4.  Inhabiting  the  chmtbb- 

house,  tame,  not  wild."    That  clearly  comprehends  the  ^/^^^^yj^, 

use  which  is  now  in  question.  Compan/. 

Macnamaray  contra.  **  Domestic  use"  means  an  use 
by  the  family  for  the  consumption  and  cleauliness  of 
those  resident  in  the  house.  Sect.  12  of  the  local  Act 
incorporates  The  Waterworks  Clauses  Act,  1847  (10&  II 
Vict.  c.  17.),  of  which  sect  35  enacts  that  **  the  under- 
takers shall  provide  and  keep  in  the  pipes  to  be  laid 
down  by  them  a  supply  of  pure  and  wholesome  water, 
sufficient  for  the  domestic  use  of  all  the  inhabitants  of  the 
town**  &c  who  *'  shall  be  entitled  to  demand  a  supply, 
and  shall  be  willing  to  pay  water  rate.'*  But  it  cannot  be 
supposed  that  the  provision  for  wholesome  water  extends 
.  to  the  water  used  for  washing  a  carriage.  By  sect  31  of 
the  local  Act  the  assessment  is  to  be  for  the  house  only, 
and  does  not  include  stables :  and  sect  34  has  a  separate 
provision  as  to  water  supplied  for  **  other  than  domestic 
purposea"  The  anxiety  of  the  Legislature  to  distin- 
guish the  different  uses  appears  from  the  special  provi- 
sions as  to  baths  and  waterclosets,  in  sects.  31,  32.  In 
Web$ter^$  DicHonary  **  Domestic"  is  defined,  in  the  first 
place,  as  ^*  Belonging  to  the  house,  or  home ;  pertaining 
to  one*s  place  of  residence,  and  to  the  family :"  and  none 
of  the  subsequent  definitions  apply  to  such  a  case  as 
this* 

Pathletfi  in  reply.  This  user  of  water  does  belong  to 
the  house  or  home,  and  does  pertain  to  the  place  of 
residence.    (He  was  then  stopped  by  the  Court) 
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1868.  Loi^  Campbell  C.  J.    I  answer  the  question  which 

BusBT       ^  raised  in  the  affirmative.     The  horse  and  carriage 

Chmtee-  ^^^^  ^^^  private  use,  and  were  kept  on  the  premises : 
W  ""^  kfl    ^^^  being  so,  the  water  used  for  them  was  applied  to 

Company,  domestic  use.  If  that  be  not  so,  I  do  not  see  how  we 
are  to  distinguish  between  a  horse  so  kept  and  a  dog  or 
cat  The  horse  and  carriage  are  kept  for  the  use  of 
the  occupier  of  the  house,  for  his  health  and  enjoyment, 
in  an  outhouse  belonging  to  his  premises.  The  water 
Company  need  be  under  no  apprehension  of  being  losers : 
they  ought  to  have  a  fair  remuneration  for  the  supply 
which  they  impart,  and  will  look  to  the  sum  at  which 
the  party  supplied  is  rated.  If  there  be  separate  rates 
on  a  house  and  stable  there  will  be  distinct  charges: 
and,  when  the  whole  are  rated  together,  they  will  charge 
the  aggregate  for  domestic  use. 

(WiOHTMAN  J.  was  absent.) 

Cbompton  J.  The  only  question  is  whether  domestic 
use  does  not  include  water  used  in  this  way  in  the  stable. 
The  stable  is  part  of  the  house:  I  cannot  see  why 
water  taken  for  use  in  the  stable  is  not  water  taken  for 
domestic  use. 

Erle  J.  I  cannot  find  in  the  Act  anything  which 
defines  what  domestic  use  is.  The  horse  and  carriage 
are  for  the  use  of  the  fiimily.  If  the  rateable  value  of 
the  premises  is  properly  fixed  the  Company  will  receive 
the  proper  sum :  if  not,  they  are  entitled  to  have  the 
rate  properly  made. 

Appeal  allowed. 
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The  Pbince  of  Wales  Life  and  Educational  ^^-v. 

April  30tb. 

Assurance  Company  against  Robert  Palmer 
Harding,  official  manager  of  The  Athen^um 
Life  Assurance  Society. 

ACTION   against    the    defendant,    duly   appointed  The  deed  of 
o  r^      ^  ,  ,        *  '^       ^^  settlement  of 

.    manager  of  The  Amen<Bum  Life  Assurance  Society ^  •  Hfeannrance 

under  The  Joint  Stock  Companies  Winding-ap  Act,  pietely 'i^isl 

1848  (11  &  12  Vict  c.  45.).  ^^l^itsHct. 

The  first  count  charged  that,  before  the  granting  the  JjdedJ  b^'^e 

policies  after  mentioned.  The  AihetKBum  Life  Assurance  ^^^^^^ 

Society  was  established    and   united   for  the  purpose  the  common 

*^      *^  leal  sboald  not 

(amongst  others)  of  granting  policies  of  assurance  on  be  affixed  to 

vf  n         .,..  .  .,  .^o,.  ***y  policies 

tiie  lives  of  parties  desinng  to  insure  in  the  said  Society :  except  by  the 
and,  being  so  established,  the  said  Society,  for  the  pur-  directors, 
pose  of  inducing  parties  more  readily  to  insure  in  their  them  anJ 
said  Society,  caused  numerous  prospectuses,  notices  and  by"th^mana-^ 
advertisements  to  be  issued,  printed  and  distributed,  f^^^*^^^ 
informing  the  public  of  their  readiness  to  grant  such  •T^TJ^**®^ 

under  the 
hands  of  not  leas  than  three  of  the  directors  and  sealed  with  the  common  seal.  By  sect. 
101,  the  books  containing  the  proceedings  of  the  ireneral  meetings  and  of  the  board  of 
directors  were  to  be  open  to  the  mspection  of  shareholders.  A  policy  was  executed,  sealed 
with  the  common  seal,  and  signed  b^  three  directors,  one  of  whom  was  manager;  but  there 
was  no  previous  order  made  as  required  by  the  20th  section.  The  Company,  in  discussions 
with  the  assured,  treated  the  policy  as  effocttTe.  Held :  that  they  could  not  repudiate  their 
liability  on  the  policy,  upon  the  ground  that  the  execution  was  not  authorised. 

Two  life  assurance  Companies,  P.  and  A,,  were  in  the  habit  of  reassuring  to  each  other 
in  respect  of  policies  granted  to  diird  persons  by  the  reassured.  By  the  course  of  business, 
as  anv  premium  became  due  from  one  Company  to  the  other,  the  Company  entitled  to  the 
prenuum  gave  to  the  Company  owing  it  a  receipt  for  the  amount :  on  periodical  settlemenu 
of  sccount  between  P.  ana  A.  the  premiums  due  on  each  side  were  taken  into  account,  the 
balance  struck,  and  paid  by  the  party  against  whom  it  stood.  No  other  payments  passed 
between  P.  and  A.  A  premium  being  due  from  P.  to  ^.,  A.  gave  P.  a  receipt  for  the  amount. 
At  this  time  A.  was  indebted  to  P. :  the  amount  of  the  premium  went  into  the  account  in 
the  usual  course  of  business;  and,  at  the  next  settlement,  a  balance  was  due  from,  and  paid 
bf.  A,  to  P.     Held :  that  the  premium  was  paid  at  the  time  when  the  receipt  was  giyen. 
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madei  unapplied  and  undisposed  of,  and  inapplicable  to 
prior  claims  and  demands,  in  pursuance  of  the  provisions 
of  the  said  deed  of  settlement,  should  alone  be  liable  to 
answer  and  make  good  all  claims  and  demands  upon  the 
said  Society  or  otherwise  under  or  by  virtue  of  the  said 
reciting  policy.  And  also  that  no  director,  officer  or 
shareholder  of  the  said  Society,  his  heirs,  executors  or 
administrators,  should,  by  reason  of  this  policy,  be  in 
anywise  individually  or  personally  liable,  or  subject  to 
any  such  claims  or  demands,  or  be  in  anywise  charged 
by  reason  thereof,  beyond  the  amount  unpaid  of  his 
shares  in  the  said  capital  stock,  nor  longer  than  he 
should  retain  the  same  shares.  And  it  was  further 
agreed  that  all  the  above  mentioned  conditions  should 
be  subject  to  the  same  conditions  as  those  contained  in 
the  said  policy  of  assurance  of  plaintiflfs  for  7000L 
numbered  1302,  and  dated  23d  Aufftist  1854,  to  the 
intent  that  the  liability  of  the  assurance  so  made  by 
The  AthentBum  Life  Assurance  Society  as  aforesaid  should 
be  precisely  the  same  as  that  of  the  plaintiiis  so 
numbered  1302  as  aforesaid.  And  that  the  sum  as- 
sured by  the  now  reciting  policy  should  be  imme- 
diately payable  (if  in  force)  upon  proof  being  given  that 
the  plaintifis  had  paid  and  discharged  the  sum  assured 
by  them  by  the  policy  so  numbered  1302  above  described. 
Averment :  that  the  provisions  of  the  deed  of  settle- 
ment of  the  AthencBum  Society,  having  reference  to  the 
liability  of  the  said  Society  and  its  shareholders  to  pay 
the  sums  insured  by  the  policies  effected  with  the  said 
Society,  are  contained  in  the  28th  clause  of  the  said 
deed  of  settlement,  which  clause  is  in  the  words  following. 
"  XXVIII.  That  every  policy,  endowment,  grant  of  an- 
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Doity,  or  other  instrument  required  in  any  of  the  transac* 
tions  aforesaid,  shall  be  given  under  the  hands  of  not  less 
than  three  of  the  directors,  and  be  sealed  with  the  com- 
mon seal  of  the  Society,  and  that  there  shall  be  contained 
therein  and  in  every  other  contract  to  be  entered  into 
on  behalf  of  the  Society,  in  or  about  the  premises,  a 
reference  to  these  presents  and  a  proviso  limiting  the 
scope  and  effect  of  the  contract  thereby  created,  so  that 
the  same  shall  take  efiect  and  be  satisfied  only  out  of 
such  funds  and  property  of  the  Society  as  under  the 
provisions  hereafter  contained  shall,  at  the  time  at  which 
such  liability  shall  accrue,  be  at  the  disposal  of  the 
dhectors  in  that  behalf,  and  negativing  an  unconditional 
liability.  Provided  always  that  nothing  herein  or  in 
such  contract  contained  shall  limit  the  liability  of  any 
shareholder  as  to  the  performance  of  such  contract,  or 
prejudice  the  rights  of  any  person  or  persons  against  any 
shareholder  under  or  by  virtue  of  the  aforesaid  statute." 
Averment,  that  the  conditions  contained  in  the  said 
policy  of  assurance,  so  made  by  them  the  plaintiffs  and 
referred  to  as  aforesaid  as  No.  1302,  and  dated  23d 
August  18/)4,  were  in  the  words  following.  **  Conditions 
of  assurance  and  other  regulations  with  regard  to  the 
same.  First,  no  policy  shall  be  considered  in  force 
beyond  thirty  days  after  the  expiration  of  the  period 
within  mentioned  for  payment  of  the  satne,  unless  the 
premium  then  due  shall  have  been  paid  at  the  oflSce  of 
the  Company,  or  to  some  one  of  the  agents  of  the 
Company.  But,  should  proof  be  given,  to  the  satis- 
frction  of  the  board  of  directors,  that  the  party  or  parties 
whose  life  or  lives  hath  or  have  been  assured  continue 
in  good  health,  the  policy  may  be  revived  at  any  period 
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within  twelve  calendar  months  on  the  payment  of  the 
premium  or  premiums  then  due,  with  interest  thereon 
at  the  rate  of  5  pounds  per  centum  per  annum,  and  the 
payment  of  such  a  fine  as  the  board  of  directors  may 
think  reasonable.  Secondly,  policies  will  become  void" 
&C.  (certain  conditions;  of  which  none  but  the  fol- 
lowing are  now  material).  "  Fourthly,  that,  subject  to 
the  above  conditions,  all  policies  are  indisputable  and 
indefeasible,  except  in  cases  of  express  fraud  and  of 
personation.  Fifthly,  all  claimants,  upon  the  death  of 
any  person  whose  life  shall  have  been  assured  by  the 
Company,  must,  if  required,  make  proof  thereof,  and 
give  such  further  information  respecting  the  same  as 
the  board  of  directors  shall  require."  Averment :  that, 
at  the  time  of  the  making  of  the  said  policy  by  ITie 
AtheruBum  Life  Assurance  Society^  and  from  thence  until 
the  time  of  the  death  of  A  P.  H.  Jodrell  hereafter 
mentioned,  plaintiffs  were  interested  in  the  life  of  iZ.  P.  H. 
Jodrell,  to  the  amount  (to  wit)  of  700021 :  and  that  they 
have  paid,  according  to  the  said  policy,  all  premiums, 
when  and  as  the  same  became  due  and  payable,  under 
the  said  policy  last  mentioned,  to  T/ie  AtheruBum  Life 
Assurance  Society,  who  duly  accepted  and  received  the 
same.  And  that  the  said  respective  policies  of  plaintifis 
and  the  said  Athenteum  Life  Assurance  Society,  so  made 
as  aforesaid,  at  the  time  of  the  said  K  P,  H.  JodrelPs 
death,  were  then,  and  remained,  in  full  force  and  effect. 
And  that  afterwards,  to  wit  on  12th  November  1855, 
B.  P.  jEL  Jodrell  died.  And  that  proof  thereof  was  duly 
made  to  plaintifis;  and  plaintifls  thereupon  in  due  time 
paid  to  the  holder  of  the  policy,  hereinbefore  mentioned 
as  granted  by  plaintifls  for  7000/.,  No.  1302,  and  dated 
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the  23d  August  1854,  the  said  sum  of  700021  That 
afterwards,  to  wit  on  18th  August  1856,  proof  of  the 
death  of  IL  P.  H.  Jodrell,  and  of  the  payment  by  plain- 
iifh  of  the  said  sum  of  7000/.  so  payable  by  them  on 
the  said  policy  No.  1302,  as  aforesaid,  was  duly  made 
to  the  directors  of  the  said  Athenmum  Life  Assurance 
Society^  and  received  by  them  before  the  commencement 
of  this  suit,  to  wit  on  the  day  and  year  last  mentioned. 
And  the  said  capital  stock  of  100,000/.,  and  other  the 
stock,  funds,  securities  and  property  of  the  said  Society, 
according  to  the  provisions  of  the  deed  of  settlement  of 
the  said  Society,  and  remaining  unapplied  and  undis* 
posed  of  and  inapplicable  to  any  prior  claims  and 
demands  upon  the  said  Society  or  otherwise,  in  pur- 
suance of  the  trusts,  powers  and  authorities  therein 
contained,  at  the  time  when  plaintiflB*  claim  accrued 
against  the  said  AthentBum  Life  Assurance  Society,  were, 
and  have  always  since  the  death  of  the  said  R.  P,  H. 
JodreU  hitherto  been,  suflScient  to  pay  and  satisfy  to 
plaintifis  the  said  sum  of  6500/.  And  nothing  in  the 
said  conditions,  regulations  or  provisions  has  happened, 
or  has  been  done  by  plaintifis  or  any  party  or  parties 
herein  concerned,  to  disentitle  plaintifis  to  receive,  but 
on  the  contrary  every  thing  in  the  said  conditions, 
regulations  and  provisions  as  aforesaid  has  happened, 
and  every  thing  has  been  done  by  plaintifis  and  all 
parties  herein  concerned,  to  entitle  plaintifiis  to  receive, 
in  payment  the  said  sum  of  6500il,  so  assured  by  the 
policy  granted  by  The  Athen<Bum  Life  Assurance  Society 
as  aforesaid  out  of  the  said  capital  stock  and  other  the 
stock,  funds,  securities  and  property  of  the  said  Society. 
Breach:  non-payment  by  TheAthenaunt  Life  Assurance 
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Society,  although  requested,  after  proof  of  the  death  and 
of  the  payment  b;  plaintiffs,  out  of  the  stock  &&  of  the 
Society  or  otherwise. 

Second  and  third  counts :  similar  claims,  under  two 
policies,  of  2000/.  each,  assured  by  The  Athenmum  Life 
Assurance  Society  to  plaintifis,  and  by  plaintifis  pre- 
viously, on  the  life  of  JZ.  P.  H.  Jodrell.  Fourth  count: 
for  money  lent,  money  paid,  money  received,  money 
due  on  account  stated,  and  interest. 

The  defendant  pleaded  fourteen  pleas.  Of  the  pleas 
to  the  first  three  counts  the  following  only  were  ultimately 
insisted  on. 

1.  That  the  said  policies  and  agreements  and  con- 
ditions were  not,  nor  was  any  of  them,  made  by  the 
said  Athenmum  Life  Assurance  Society. 

4.  As  to  so  much  of  the  declaratioQ  as  alleged  the 
provisions  of  the  deed  of  settlement  of  The  AthentBum 
Life  Assurance  Society :  That  the  provisions  of  the  said 
deed  were  not  as  alleged. 

6.  That  plaintiff  did  not  pay,  according  to  the  said 
policies,  the  said  premiums,  when  and  as  the  same 
became  due  and  payable,  or  any  of  such  premiums  as 
alleged. 

7.  That  the  said  policies  weire  not,  at  the  time  of  the 
death  of  the  said  JZ.  P.  H,  Jodrell,  nor  was  any  of  them, 
in  full  force  and  effe<^. 

14.  That  the  said  Society  was,  at  the  time  of  the 
making  of  the  said  policies,  respectively,  a  Company, 
completely  registered  under  and  according  to  &&  (7  &  8 
Vict.  c.  110.);  and  that,  by  the  deed  of  settlement  of 
the  said  Society,  it  was  provided  that  every  policy, 
endowment,  grant  of  annuity,  or  other  instrument  re- 
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quired  in  any  of  the  transactions  of  the  said  Society, 
should  be  given  under  the  hands  of  not  less  than  three 
of  the  directors,  and  be  sealed  with  the  common  seal  of 
the  said  Society.  That  the  said  policies  in  the  declara- 
tion mentioned  were  not  given  under  the  hands  of  not 
less  than  three  of  the  directors  and  sealed  with  the 
common  seal  of  the  said  Society;  nor  were  any  or 
either  of  them  so  signed  and  sealed  as  aforesaid. 

Issues  thereon. 

On  the  trial,  before  Wighitnan  J.,  at  the  London 
Sittings  after  Trinity  Term  1857,  the  deed  of  settlement 
of  The  AAenman  Life  Auuranee  Society  was  pnt  in  evi- 
dence. It  contained,  among  others,  the  following  clanses. 

''IL  That  the  business  of  the  Society  shall  be  to 
make  and  effect  all  or  any  assurances  on  lives  or  sur* 
vivorships,  or  any  contingencies  relating  to  or  connected 
with  lives  or  survivorships,  which  may  be  effected  accord* 
ing  to  law,**  &c.  (other  transactions  mentioned),  ^*  and 
generally  to  carry  on  the  business  of  life  assurance,"  &c., 
<*  or  in  such  of  the  said  branches  or  departments  only  as 
the  Directors  shall  deem  it  expedient  and  advantageous 
to  carry  on  such  business  respectively." 

*'  XX.  That  a  common  seal  shall  be  provided  for  the 
Society  bearing  such  device  as  the  directors  shall  think 
proper,  but  the  name  of  the  Society  shall  be  inscribed 
thereon,  and  the  directors  shall  have  power  to  break  and 
alter  the  same  and  to  provide  another  seal  in  place 
thereof,  and  such  seal  shall  be  kept  in  some  secure  place 
selected  by  the  directors,  and  such  common  seal  shall 
not  be  affixed  to  any  policies  or  other  documents  of 
the  Society,  except  by  the  order  of  three  directors, 
signed  by  them  and  countersigned  by  the  manager,  or 
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in  his  absence  by  such  officer  as  the  directors  shall 
appoint." 

"  XXIV.  That  the  directors  shall  meet  at  the  prin- 
cipal offices  of  the  Society  once  at  least  in  every  week, 
and  also  at  such  other  times  (if  any)  as  the  chairman  or 
any  three  directors  shall  require  a  meeting  to  be  held, 
and  that  every  such  last  mentioned  or  special  meeting 
shall  be  summoned"  &c.  (provisions  for  notice). 

•*  XXV.  That  three  directors  shall  constitute  a  board, 
and  shall  be  competent  to  exercise  the  several  powers 
and  authorities  hereby  conferred  on  the  directors  gene- 
rally, and  that  whether  there  shall  or  shall  not  be  any 
vacancy  or  vacancies  in  the  office  of  directors,  or  shall 
or  shall  not  have  been  any  irregular  or  void  appointment 
or  appointments,  election  or  elections  to  such  office, 
whereby  the  whole  number  of  directors  shall  happen  to 
be  less  than  that  provided  for  by  or  in  accordance  with 
these  presents,  but  so  that  there  always  be  at  the  least 
six  directors  of  the  Society,  and  that  three  directors  be 
present  at  the  board." 

<*  XXVII.  That  after  complete  registration,  it  shall 
be  lawful  for  the  directors  of  the  Society  to  effect  assur- 
ances on  lives  and  survivorships,"  &c.  (the  other  transac- 
tions contemplated). 

**  XXVIIL" — This  was  as  set  out  in  the  declaration, 
ante,  p.  186. 

*'XXX.  Provided  also,  that  if  any  premium  upon 
any  policy  of  assurance  effected  by  the  Society  upon 
any  life  or  lives  or  contingency  relating  thereto,  shall  be 
unpaid  for  thirty  days  after  the  payments  respectively 
shall  have  become  due,  every  such  policy  respectively, 
and  all  payments  theretofore  made,  and  all  claims  on  the 
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Society  in  respect  thereof  shall  be  absolutely  forfeited^ 
but  80  nevertheless,  that  it  shall  be  lawAil  for  the  direc- 
tors if  they  shall  think  fit,  but  not  otherwise,  to  remit 
such  forfeiture,  and  to  re*establish  any  such  policy  on 
such  terms  as  may  appear  expedient,  and  so  also  that  in 
case  any  person  on  whose  life  any  such  assurance  shall 
be  effected,  shall  die  after  the  premium  in  respect  of  such 
assurances  respectively  shall  have  become  due,  but  before 
the  payment  of  such  premiums,  such  assurances  respec- 
tively shall,  notwithstanding,  be  valid;  provided  the.  pre- 
miums thereon  be  paid  within  such  term  of  thirty  days." 

**  XXXL  That  the  directors  shall  out  of  the  respective 
funds  of  the  Society,  hereafter  in  that  behalf  mentioned, 
pay  or  cause  to  be  paid  all  sums  payable  under  any 
policy  on  any  life  or  lives  issued  by  the  Society,  and 
not  forfeited  or  avoided  by  any  of  the  means  aforesaid, 
within  three  calendar  months  after  proof  shall  have  been 
received  at  the  principal  oflSce  of  the  Society  to  the 
satisfaction  of  the  directors,  of  the  occurrence  of  the 
death  or  other  contingencies  whereon  the  payment  shall 
depend,  and  also  like  proof  of  the  title  and  identity  of 
the  party  claiming  such  payment."  (Exceptions  not  now 
material) 

<<  XXXIL  That  it  shall  be  lawful  for  the  directors 
if  they  shall  see  fit  on  granting  any  policy,  whether  on 
any  life  or  lives,  or  on  granting  any  annuity  determin- 
able upon  any  life  or  lives,  or  on  purchasing  any  interest 
so  determinable,  or  on  advancing  money  on  any  security 
dependent  on  the  continuance  or  determination  of  any 
life  or  lives,  to  effect  with  any  other  assurance  company 
such  assurance  on  the  said  life  or  lives  as  to  the  said 
directors  shall  seem  expedient." 

B.  B.  &  E.  o 
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«  XXX  VIII.  That  it  shall  be  competent  for  the  direc 
tore,  and  they  are  hereby  empowered  to  alter,"  &c.  (power 
to  alter  and  rescind  contracts,  compromise  and  refer  dis- 
putes, prove  debts,  &c.),  "and  generally  where  these 
presents  are  silent,  or  do  not  otherwise  provide,  to  act 
in  the  direction  of  the  concerns  of  the  Society  in  such 
a  manner  as  at  their  absolute  discretion  they  shall  think 
most  conducive  to  the  interest  of  the  Society,  and  for 
that  purpose  to  make,  do,  and  execute,  all  such  acts, 
deeds,  matters,  and  things  whatsoever,  as  may  be  requisite 
or  expedient  in  that  behalf.** 

"  LII.  That  the  receipts  in  writing  of  any  two  of  the 
directora  of  the  Society  for  the  time  being,  countereigned 
by  the  manager,  or  of  the  trustees  of  the  Society  for  the 
time  being,  as  the  case  may  be,  for  any  money  belong- 
ing or  payable  to  them  respectively,  or  in  respect  of  any 
property  of  the  Society,  shall  be  sufficient  dischai^es  to 
the  pereon  or  pereons  paying  the  same,  and  shall  ex- 
onerate him  or  them  from  all  liability  of  seeing  to  the 
application,  or  on  account  of  the  mis-application  or  non- 
application  thereof,  and  from  all  necessity  of  inquiring 
into  the  expediency  or  regularity  of  any  such  sale, 
mortgage,  transfer,  or  other  transaction,  in  respect  of 
which  such  money  shall  be  payable,  or  whether  such 
sale,**  &c.,  "has  been  authorized  or  not  by  the  board 
of  directore  or  by  the  Society,  or  whether  the  trustees 
of  the  Society  or  any  of  them,  or  the  directore  signing 
such  receipts  or  any  of  them,  are  or  is  duly  appointed 
or  not." 

"  CL  That  the  books  wherein  the  proceedings  of  the 
general  meetings  and  of  the  board  of  directore  are  re- 
corded, shall  be  kept  at  the  principal  offices  of.  the 
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Society,  and  shall  be  open  to  the  inspection  of  the  share- 
holders at  all  reasonable  times,  subject,  nevertheless,  to 
the  provisions  of  any  by-law  of  the  Society.'* 

It  appeared  that  the  three  policies  had  been  sealed 
with  the  seal  of  The  Athenmum  Life  Assurance  Society^ 
and  signed  by  three  directors;  one  of  whom,  named 
Sutton,  was  the  manager,  and  added  to  his  signature  the 
designation  **  Manager,"  simply.  It  appeared  that  no 
previous  order  by  directors  had  been  made  for  executing 
these  policies,  or  indeed  any  of  the  Society*s  policies. 
They  contained  all  the  provisions  required  by  the 
XXVIIIth  section  of  the  deed  of  settlement  By  a 
memorandum  at  the  foot  of  each  of  the  policies,  signed 
by  Suttofi  only,  it  was  stated  that  the  conditions  of  the 
policy  should  be  subject  to  the  same  conditions  as  those 
contained  in  the  policy  corresponding  granted  by  the 
plaintifb  on  JodreWs  life,  described  in  the  declaration ; 
and  which,  in  each  instance,  was  granted  to  a  person 
named  Truelock.  The  policy  last  mentioned,  granted  by 
plaintijSs,  contained  the  condition  as  to  the  thirty  days 
allowed  for  the  payment  of  premiums  mentioned  in  the 
declaration.  The  Prince  of  Wales  Life  and  Educational 
Assurance  Company  and  The  Athenosum  Life  Assurance 
Society  were  in  the  habit  of  granting  to  each  other  policies, 
by  way  of  reassurance,  covering  wholly  or  partially  assur- 
ances made  by  the  grantee  to  third  parties,  such  as  the 
assurances  granted  in  the  present  case  by  the  plaintiffs  in 
the  first  instance  to  Truelock  on  the  life  of  JodrelL  By 
the  course  of  business,  no  actual  payments  were  made 
of  the  premiums  by  one  Society  to  the  other,  except  at 
certain  periods  at  which  the  accounts  were  balanced, 
when  the  party  against  whom  the  balance  was  paid  it  to 

o  2 


195 


1858. 

Pbincb  Of 
Walbb 

Assurance 

Comptny 

▼. 

Haadino. 


196 


EASTER  TERM. 


1858. 


Pbinok  of 
Walks 


Company 

▼. 
Habdiso. 


the  other  party.     But,  as  the  several  premiums  became 

due,  the  officer  of  the  part;  to  which  it  was  owing  was 

in  the  habit  of  giving  a  receipt  for  the  amount  to  the 

other  party ;  and  at  the  periodical  settlement  of  accounts 

the  parties  were  credited  and  debited  with  the  sums 

accordingly.    In  the  present  case,  such  receipts  were 

given  for  the  premiums  on  each  of  the  policies  within 

thirty  days  after  they  became  dne  respectively,  namely, 

in  Aufftist  and  September  1855;  and  the  amounts  formed 

items  in  the  accounts  as  settled  next  thereafter,  namely 

on  29th  February  1856,  on  which  settlement  the  balance 

was  against  The  AtheiuBum  Life  Assurance  Society^  and 

was  paid  by  them  to  the  plaintiflk    Jodrell  had  died  in 

the  interval  between  the  giving  of  the  last  receipt  and 

this  settlement  of  accounts,  namely  on  12th  November 

1855.     It  appeared,  by  the  evidence   of  Hornby  the 

secretary  to  the  plaintifis,  that,  at  the  times  when  these 

receipts  were  given.    The  Athenteum  Life  Assurance 

Society  was  in  debt  to  the  plaintifis.     IVuelock,  upon 

JodrelTs  death,  claimed  from  the  plaintifis  the  sums  due 

on  the  policies:    and   the  plaintifis,  after  consultation 

with,  and  upon  the  suggestion  of.  The  Athenaum  Life 

Assurance  Society^  resisted  the  claim,  and,  on  behalf  of 

that  Society,  defended  actions  brought  by    Trueloek. 

Truehck  oflered  a  compromise,  which  The  Athenaum 

Life  Assurance   Society  prevented  the  plaintifis  from 

accepting.     TVuelock  recovered  the  ftiU  amount 

The  defendant's  counsel  contended:  First,  that  the 
policies  were  not  duly  executed  by  The  Athenesum  Life 
Assurance  Society^  for  want  of  an  order  such  as  required 
by  the  XXth  section  of  the  deed  of  settlement ;  Secondly, 
that   the  plaintift   were  not  entitled  to  thirty   days 
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gmce  for  the  payment  of  the  prcmiumsy  that  being 
allowable  only  if  the  conditions  of  the  policies  granted 
by  the  plaintiils  were  incorporated  into  those  granted 
by  The  AthentBum  Life  Assurance  Society ;  which  could 
not  be  effected  by  the  memorandums  at  the  foot  of  the 
policies,  for  want  of  authority  to  execute  those  memo- 
randums; Iliirdly,  that  the  payments  of  the  premiums 
were  not  in  fiict  made  within  the  thirty  days. 

The  learned  Judge  directed  a  verdict  for  the  plaintifis, 
giving  leave  to  move  as  after  mentioned.  In  iSehaeU 
mas  Term,  1857, 
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£Br  F.  KeUy  obtained  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  a  nonsuit  should  not  be  entered,  or  a 
new  trial  had,  <<  on  the  grounds :  1st  That  the  directors 
have  no  authority  to  execute  the  policies,  there  having 
been  no  order  to  that  eflect  signed  by  three  directors 
and  countersigned  by  the  manager  according  to  the 
deed  of  settlement;  2d.  That  the  policies  had  expired, 
and  no  thirty  days  grace  allowed,  unless  by  the  memo- 
xandum  at  the  foot  of  the  policies,  and  that  memo- 
randum, which  varies  the  terms  of  the  policies,  was 
unauthorized  by  three  or  any  other  number  of  directors, 
and  signed  only  by  Suitan,  who  had  no  authority ;  3d. 
That  the  policies  had  expired  by  reason  of  the  premiums 
not  having  been  paid,  the  receipts  having  been  given 
without  authority,  and  without  any  money  passing; 
and  Jodrell  (whose  life  was  insured)  having  died  on 
the  12th  of  November^  the  premiums  still  remaining 
unpaid,  and  the  alleged  settlement  on  the  29th  of 
February  1856  being  wholly  unauthorized  by  any  board 
of  directors  or  otherwise  under  the  deed  of  settlement 
or  policies."* 
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The  case  was  ai^ued  in  last  Michaelmas  (a)  and 
HUary  (b)  Terms. 

Byles  Seijt,  Montague  Smith  and  F.Edwards  shewed 
cause.  First,  as  between  the  plaintiffs  and  The 
AtheruBum  Society,  the  policies  were  binding,  in  spite  of 
the  XXth  section  of  the  deed  of  settlement  of  the  Society. 
Substantially,  that  provision  has  been  complied  with. 
There  has  indeed  been  no  previous  order :  but  the  seal 
of  the  Society  has  been  affixed;  and  three  directors, 
one  of  whom  is  the  manager,  have  signed  it.  The 
signature  of  the  manager  is  not  the  less  the  signature  of 
a  director  because  the  same  person  happens  to  bear  both 
characters.  The  case  is  like  that  of  the  same  individual 
executing  a  deed  to  which  he  is  a  party  in  different 
characters,  and  in  which  he  is  mentioned  as  a  party  of 
the  first  part,  and  also  of  the  third  part,  &c.  The  order 
may  be  contemporaneous  with  the  affixing  of  the  seal ; 
and,  if  so,  the  joining  in  the  policy  is,  in  effoct,  making 
the  order.  But,  supposing  that  what  has  taken  place  is 
not  a  compliance  with  the  XXth  section  of  the  deed, 
the  Society  are  nevertheless  bound.  The  Society  is  con* 
stituted  under  stat  7  &  8  FicL  c.  110.:  and  completely 
registered ;  and,  by  sect  7,  the  deed  must,  no  doubt,  he 
registered.  [Lord  Campbell  C.  J.  It  will  be  argued 
that  the  party  obtaining  the  insurance  ought  to  look  at 
the  terms  of  the  deed.]  The  defendant  must  go  even 
further  than  that:  he  must  contend  that  the  party 
obtaining  the  insurance  is  bound  to  know  what  has  in 
fact  been  done  by  the  company  granting  the  insurance. 

(a)  November  23d,  1857,  before  Lord  Campbell  C,  J.,  Coleridge,  mght- 
man  and  Brie  Js. ;  and  November  24th,  before  the  same  Judges. 
{b)  January  21st,  1658,  before  the  same  Judges. 
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The  policy  being  good  on  its  face,  it  cannot  be  open  to  IS5S. 
the  assurers  to  contend  that  they  have  not,  in  executing 
it,  followed  strictly  the  regulations  which  they  have 
made  among  themselves  for  their  own  government.  The 
creditors,  who  have  not  access  to  the  books,  have  no  Habdinq. 
means  of  knowing  whether  the  regulations  have  been 
complied  with  or  not.  The  XXVIIIth  section  of  the 
deed  does  expressly  provide  for  the  form  of  the  policy : 
it  requires  that  there  shall  be  the  seal  of  the  Society  and 
the  signature  of  three  directors ;  and  these  policies  satisfy 
those  requisites  as  well  as  the  others  contained  in  the 
XXVIIIth  section.  Sect.  44  of  stat.  7  &  8  Vtct.  c.  110. 
prescribes  the  statutory  requisites  for  contracts  in  general: 
and  it  does  avoid  contracts  not  possessing  them ;  but  it 
qualifies  the  avoidance  so  as  to  make  the  enactment  in- 
applicable here :  the  words  being,  **  that  in  the  absence 
of  such  requisites,  or  of  any  of  them,  any  such  contract 
shall  be  void  and  ineffectual  (except  as  against  the  (com- 
pany on  whose  behalf  the  same  shall  have  been  made).'' 
Soyal  BrUish  Bank  v.  Jhtrqitand  {a)^  which  has  the 
sanction  of  the  Judges  of  the  three  common  law  Courts, 
is  directly  in  point  for  the  plainttfl^:  indeed  it  goes 
somewhat  beyond  what  is  required  for  this  case,  since 
there  the  making  of  the  bond,  on  which  the  action  was 
brought,  was  only  incidentally  applicable  to  the  business 
of  the  defendant's  Company ;  whereas  here  the  granting 
insurances  is  the  direct  object  of  TheAtheruBum  Life 
Assurance  Society.  In  Bill  v.  Darenth  Valley  Raihoay 
Company  (V)  the  plaintiff  sued  the  Company  for  work 
and  labour :  and  they  pleaded  that  they  were  incorpo- 
rated under   an    Act    incorporating  The   Companies 


(a)  ^  B,^  B.  327,  in  Bzcb.  Ch.,  affirming  the  judgment  of  Q.  B.  in 
Ro^td  BrittMk  Bank  ¥.  Tmrquamd,  6  B.  ^  B.  248.- 
{h)  I  H,^  S.  306. 
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Clauses  Consolidation  Act,  1845  (8  &  9  FicL  c.  16.) ; 
that  the  claim  was  for  work  done  as  secretary  to  the 
Company ;  and  that  no  determination  as  to  his  remu- 
neration,  or  that  of  any  secretary,  had  been  exercised 
at  a  general  meeting,  as  required  by  sect.  9L  On 
demurrer  to  the  replication,  judgment  was  given  for 
the  plaintiff,  for  the  badness,  it  is  clear,  of  the  plea. 
Bramtoell  B.  said:  ''These  Acts  of  Parliament  are 
construed  as  if  they  were  partnership  deeds.  To  violate 
them  may  be  a  breach  of  trust  as  between  the  direc- 
tors and  the  shareholders;  but  acts  not  done  accord- 
ing to  them  may  bind  the  Company.'  If  the  directors, 
without  such  authority,  have  agreed  to  give  the  plaintiff 
500/.  a  year  they  may  have  been  guilty  of  a  breach  of 
trust,  but  that  is  all."  In  Peddell  v.  Otoyn  {a)  a  similar 
defence  was  offered  to  scire  facias  brought  against  a 
shareholder  on  a  judgment  against  a  Company.  It  was 
held  that,  whether  or  not  the  defence  would  have  been 
good  in  the  original  action,  which  was  on  a  bill  of  ex- 
change accepted  by  the  Company,  it  was  not  available 
on  scire  facias.  The  decision  therefore  is  not  in  point. 
But  Martin  B.  said,  respecting  the  clause  in  the  deed  of 
settlement  there  relied  on  as  shewing  that  the  directors 
were  not  authorized  to  accept:  "  I  am  inclined  to  think, 
however,  that,  as  regards  third  parties,  that  provision  is 
immaterial,  and  that  a  person  who  takes  a  bill  accepted 
by  the  Company  is  not  bound  to  see  that  it  is  in  a  form 
authorized  by  the  deed  of  settlement  The  45th  section  (&) 
expressly  enacts,  <  that  if  the  directors  are  authorized  by 
deed  of  settlement  or  by-law  to  issue  or  accept  bills,  they 
shall  do  so  in  the  manner  there  prescribed;'  and  it 
would  be  strange  to  hold  that  where  the  directors  of  a 


(a)  \  H.^N.  590. 


(6)  Of  Stat.  7^8  r^.cllO. 
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company  have  issued  bills  in  the  precise  form  given  by 
the  Act,  the  holders  cannot  recover  because  the  direc-  ' 
tors  have  not  issued  the  bills  in  a  form  which  is  not  the 
form  of  a  bill  of  exchange  at  alL  A  shareholder  in  these 
companies  must  submit  to  the  ordinary  consequences  of 
a  partner  in  an  insolvent  company,  and  it  is  more  reason- 
able that  he  should  suffer  than  an  innocent  party,  who 
takes  a  bill  which  is  in  the  form  prescribed  by  the 
statute."  There,  it  may  be  observed,  no  power  to  accept 
bilb  at  all  was  given  to  the  directors  except  according  to 
a  form  which  was  not  followed.  In  Gordon  v.  Sea  Fire 
Life  Anurance  Society  (a)  the  point  was  directly  decided, 
in  an  action  on  a  bill  accepted  by  the  agent  of  the  same 
Company.  In  Oreenwood^s  Case  (A)  there  was  a  clause 
in  a  company's  deed  of  settlement,  the  effect  of  which, 
it  was  contended,  was  to  limit  the  liabilities  of  share- 
holders, to  the  amount  of  their  shares,  as  between  them 
and  third  parties:  but  Lord  Cranworth  C.  and  the  Lords 
Justices  held  that,  supposing  this  the  intention  of  the 
clause,  it  could  not  affect  the  right  of  creditors  against 
shareholders.  Bargate  v.  Shortridge  (c)  was  an  appeal 
to  the  House  of  Lords  from  the  judgment  of  Rondlly 
M.  R.  {dy  The  House  of  Lords,  Lord  Cranworth  C. 
and  Lord  St  Leonards^  differed:  the  judgment  was 
therefore  not  disturbed.  The  deed  of  settlement  had 
provided  that  no  transfer  of  shares  should  be  permitted, 
except  upon  notice  to  the  directors,  and  on  the  consent 
thereto  of  a  board  of  directors,  to  be  signified  by  a  certi- 
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(a)  1  H.  ^  N.  699. 

(b)  ZD9G.  M.^  G.  469,  reveniag  the  jodgment  of  ShuH  V.  C.  in 
/»  Tt  The  Sea,  Ftre,  and  Life  JseuroMce  CompaMjf,  2  8m,  jr  G.  96. 

(c)  5  H.  L.Ca.  297. 

(<f)  In  Shortridge  T.  Boeaniput,  16  Beav*  84.    )Sce  Boeam/uet  v.  Short- 
ridge,  4  Bxeh.  699. 
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ficate  signed  by  three  directors.  A  shareholder  sent 
the  proper  notices  to  the  directors,  and  received  a  con- 
sent signed  b;  three  directors.  In  fact  the  notices  had 
not  been  laid  before  a  board,  nor  the  consent  of  the 
board  obtained.  Afterwards,  the  shareholder  was  re- 
turned to  the  Stamp  Office  as  having  ceased  to  be  a 
member;  and  the  transferees  were  treated  as  share- 
holders. Subsequently,  the  directors  strove  to  treat  the 
original  shareholder  as  still  liable  in  that  character,  on 
account  of  the  want  of  consent  of  the  board.  Romilly 
M.  R.  held  that  they  could  not  do  so.  Lord  St  Leonards, 
who  concurred  with  him,  said:  •*!  wish  only  to  guard 
myself  against  being  considered  to  hold  that  where,  as  in 
MorgavLS  Case  (a),  the  directors  of  a  company  do  an  act 
which  is  clearly  not  within  their  power,  and  to  which 
they  never  could  by  any  form,  or  any  ceremony,  give 
vitality,  such  an  act  can  be  maintained.  That  is  a  ques- 
tion which  in  every  case  must  stand  upon  its  own  merits, 
and  it  has  no  bearing  upon  the  case  now  before  your 
Lordships,  which  is  one  where  the  directors  could,  if 
they  had  thought  proper  to  perform  their  duty,  have 
given  validity  to  every  one  of  these  transfers.  They 
chose  to  neglect  a  portion  of  the  proper  forms  and 
ceremonies,  looking  at  the  substance,  which  they  never 
did  lose  sight  of,  but  they  entirely  disregarded  the 
form,  and  they  have  thus  given  interests  to  i>arties 
which  these  parties  never  could  have  had  without  their 
consent."  [Lord  Campbell  C.  J.  We  must  hold  our- 
selves bound  by  the  affirmance  of  the  judgment  in  that 
case,  though  it  was  the  result  only  of  a  division  of 
opinion.     In  that  respect,  the  case  is  as  in  Regina  v. 


(a)  Ex  parte  Motyan,  1  Macn,  ^  G,  225. 
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MilUs  (a).]  On  the  other  side,  reliance  will  be  placed 
on  the  language  of  Lord  Wenaleydak  in  Ernest  v. 
NtehoUs  (Jk).  He  there  points  out  that  the  Legislature 
considered  that  joint  stock  companies  could  not  con- 
veniently be  treated  as  ordinary  partnerships,  and,  on 
the  other  hand,  would  not  be  likely  to  obtain  charters 
placing  them  in  the  precise  position  of  corporations. 
He  then  goes  on  as  follows.  *'The  Legislature  then 
devised  the  plan  of  incorporating  these  companies  in 
a  manner  unknown  to  the  common  law,  with  special 
powers  of  management  and  liabilities,  providing  at  the 
same  time  that  all  the  world  should  have  notice  who 
were  the  persons  authorized  to  bind  all  the  shareholders, 
by  requiring  the  copartnership  deed  to  be  registered, 
certified  by  the  directors,  and  made  accessible  to  all; 
and,  besides,  including  some  clauses  as  to  the  manage- 
ment, as  in  the  Act  7  &  8  Vict  c.  1 10,  s.  7,  &c.  All 
persons,  therefore,  must  take  notice  of  the  deed  and  the 
provisions  of  the  Act.  If  they  do  not  choose  to  acquaint 
themselves  with  the  powers  of  the  directors,  it  is  their 
own  fault,  and  if  they  give  credit  to  any  unauthorized 
persons  they  must  be  contented  to  look  to  them  only, 
and  not  to  the  company  at  large.  The  stipulations  of 
the  deed,  which  restrict  and  regulate  their  authority, 
are  obligatory  on  those  who  deal  with  the  company; 
and  the  directors  can  make  no  contract  so  as  to  bind 
the  whole  body  of  shareholders,  for  whose  protection 
the  rules  are  made,  unless  they  are  strictly  complied 
with.  The  contract  binds  the  person  making  it,  but  no 
one  else.  Those  provisions  which  give  to  the  directors 
discretionary    powers   of   management,    do   not   affect 
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(«)  10  a  ^  F.  534. 

(6;  6  H.  L.  Ca.  401 .  4 18.  Reversing  the  judgment  of  the  Lords  Justices 
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Strangers;  and  the  shareholders  are  bound  by  the  exer- 
cise of  the  discretion  which  they  have  consented  to 
give.  Other  stipulations  are  directory  merely,  and  do 
not  constitute  condiuons  to  the  exercise  of  the  powers ; 
but  they  form  the  subject  of  an  action  against  the 
directors  for  the  breach  of  their  covenants  expressed 
or  implied  in  the  deed.  The  great  body  of  shareholders 
for  whose  protection  these  limitations  of  authority  are 
provided  cannot  be  affected  unless  they  are  complied 
with.  They  can  only  act  and  contract  through  their 
directors,  and  the  acts  of  the  individual  shareholders 
have  no  effect  whatever  on  the  company  at  large." 
These  remarks  were  clearly  extrajudicial :  the  case  was 
one  where  the  contract  made  was  not  in  the  ordinary 
course  of  the  business  of  the  Company,  and  therefore 
not  within  the  general  law.  It  was  a  contract  by  one 
company  to  purchase  the  trade  of  another  company. 
But  his  Lordship,  even  there,  points  out  that  some 
stipulations  are  directory  merely.  [Erk  J.  Lord  Wens^ 
leydule  goes  on  to  give  examples  shewing  that  he  con- 
sidered the  formalities  to  be  essential.]  He  refers  to 
Bidky  v.  Plymoutii  Orinding  and  Baking  Company  (a) 
and  Kingsbridge  Flour  Mill  Company  v.  Flytnouth  Grind* 
ing  and  Baking  Company  {b).  But  in  those  cases  the 
contracts  were  not  under  seal ;  and,  so  &r  as  they  afiect 
contracts  made  in  the  course  of  the  Company's  proper 
business,  they  must  be  considered  as  overruled  by  Smith 
V.  7%«  Hull  Glass  Company  {6)^  which  agrees  with  ReuUr 
V.  Electric  Telegraph  Company  (d).  Some  authorities 
will  be  found  in  Bostock  v.  North  Staffordshire  Raiboay 
Company  (e). 


(a)  2Exch.  711. 
(e)  II  Com.  B.B97. 


(6)  2  J?xcA.718. 
id)  6B.^  B,  341. 


(e)  AE.^B,  798. 
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Next,  as  between  these  parties,  the  {Hremiums  were 
paid  by  their  having  been  allowed  in  the  mutual  ac- 
counts, according  to  the  course  of  dealing  of  the  two. 
It  is  true  that  the  balance  was  not  struck  till  after 
the  expiration  of  the  thirty  days:  but  the  receipts  were 
given  within  that  period.  It  is  indeed  suggested,  by 
the  second  ground  mentioned  in  the  rule  Nisi,  that  the 
allowance  of  the  thirty  days'  grace  was  unauthorized. 
If  that  is  insisted  upon,  the  answer  is  that  the  memcH 
randum  may  be  taken  as  part,  and  contemporaneous  with 
the  execution,  of  the  policy  itself;  Burgh  v.  Preston  (a), 
Lyhum  v.  Warrington  (A),  KeeU  v.  Wheeler  (c) ;  which 
brings  the  question  to  the  first  point. 
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Sir  F.  Theeiger,  Sir  F.  KeUy  and  FieU,  contra.  The 
Society  do  not  think  it  right  to  insist  on  the  second 
ground  in  the  rule  Nisi. 

As  to  the  first  ground.  By  sect  7  of  stat.  7  &  8  VicL 
e.  110.  the  deed  of  settlement  of  a  joint  stock  Company 
fully  registered  under  the  Act  (as  this  Company  was) 
must  be  registered ;  and  it  must  make  provision  f<H-  such 
of  the  purposes  set  forth  in  Schedule  (A.)  as  the  nature 
and  business  of  the  Company  may  require.  By  sect.  26 
the  powers  of  the  Company  to  enter  into  contracts  &c. 
are  given  ^*  subject  nevertheless,  with  req)cct  to  all  such 
powers  and  privileges,  to  the  provisions  of  this  Act,  and 
subject  also  to  the  provisions  of  the  deed  of  settlement 
of  the  Company  or  any  other  special  authority.**  Sect.  27 
defines  the  powers  of  the  directors,  who  are  '*  to  conduct 
and  manage  the  affinirs  of  the  Company  according  to  the 
provisions  and  subject  to  the  restrictions  of  this  Act, 


(a)  8  r.  A.  483.  {h)  I  Stark.  N,  P.  C.  162. 

(c)  7  Af.  ^  (7.  666. 
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and  of  the  deed  of  settlement^  and  of  any  by  law^  and 
for  that  purpose  to  enter  into  all  such  contracts  and  do 
and  execute  all  such  acts  and  deeds  as  the  circumstances 
may  require;"  "subject  nevertheless  to  the  provisions 
and  restrictions  of  this  Act,  and  to  the  provisions  of  the 
deed  of  settlement  of  the  Company  or  other  special 
authority,  but  not  so  as  to  enable  the  shareholders 
to  act  in  their  own  behalf  in  the  ordinary  manage- 
ment of  the  concerns  of  the  company  otherwise  than 
by  means  of  directors."  And  among  the  purposes  of  the 
Company  set  forth  in  Schedule  (A.)  is  one,  number  23, 
"  for  ensuring  the  safe  custody  of  the  seal  of  the  Com- 
pany, and  for  regulating  the  authority  under  which  it  is 
to  be  used."  A  party,  therefore,  who  deals  with  a  com- 
pletely registered  joint  stock  company  knows  that  he  is 
to  look  to  the  deed  of  settlement  for  the  requisites  essen- 
tial to  the  authority  of  the  directors  to  affix  the  seal.  In 
this  case  sect.  XX  of  the  deed  required  a  previous  order, 
signed  by  three  directors  and  countersigned  by  the  man- 
ager, or,  in  his  absence,  by  some  one  appointed  by  the 
directors.  Not  only  was  no  such  order  proved,  but 
it  was  proved  that  none  such  had  ever  existed.  The 
plaintifis  therefore  cannot  claim  as  upon  a  due  execu- 
tion of  the  policy.  There  is  nothing  in  the  law  of  joint 
stock  companies  varying  the  general  rule  that  an  agent 
having  a  limited  authority  cannot  give  to  any  party,  to 
whom  the  limitation  is  known,  a  title  by  any  act  beyond  the 
limitation.  In  all  the  cases  it  is  laid  down  that  the  party 
contracting  with  the  Company  is  to  look  to  the  deed  of 
settlement;  Boyal  British  Bank  v.  Turqttand {a)y  Smith 
v.  T/ie  Hull  Glass  Company  (&),  Ridley  v.  Plymouth 
Grinding  and  Baking  Company  (c).     But  for  what  pur- 

(a)  6  £.  ^  ^.  327.  332 ;  b  E.^  B.  248.  262. 

i,b)  11  Com.  B.  897.  926,  927.  (c)  2  Bxch.  711.  717. 
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pose  18  the  deed  to  be  looked  at,  except  for  that  of 
ascertaining  whether  those  professing  to  act  for  a  com- 
pany are  authorized  to  do  so  ?     And>  if  the  limitation 
of  the  authority  must  be  noticed  by  the  contractor,  must 
he  not  notice  whether  it  hafs  been  exceeded  or  not? 
[Wiffhtman  J.     Must  he  go  so  far  as  to  ascertain  whether 
the  persons  professing  to  act  as  directors  are  directors  in 
fact  ?]    He  must    His  position  is  not  different  from  that 
of  one  who,  for  instance,  bargains  with  an  agent  for 
the  sale  of  an  estate,  and  who  must  ascertain  for  himself 
the  extent  of  the  lint's  authority.     Only  a  defect  in 
the  appointment,  or  a  disqualification,  would  be  cured 
by  sect.  30  of  stat  7  &  8  Vict.  c.  110.     The  plaintiffs 
rely  upon  Smith  v.  7^  Hull  Glass  Company  (a).     There 
the  manager,  who  ordered  the  goods,  ought  strictly,  ac- 
cording to  the  deed  of  settlement,  to  have  had  power 
delegated  to  him  by  the  directors,  which  was  not  shewn 
to  have  been  done :  but  the  goods,  which  were  for  the 
purposes  of  the  trade  of  the  Company,  were  in  fact  used 
by  the  Company  in  that  trade :  the  mere  user,  without 
any  order  at  all,  would  have  bound  the  Company.     But 
the  Court  had  the  power  to  draw  inference  of  facts,  and, 
in  effect,  found  that  the  requisites  had  been  observed. 
That  is  consistent  with  Ridley  v.  Plymouth  Grindiny  and 
Baking  Company  {h).     In  Smith  v.  The  HuU  Glass  Com-' 
pat^{c),  on  the  argument  on  the  rule  upon  the  first  trial, 
Wilde  C.  J.  says  that  the  prima  facie  implication  of  a 
contract  by  the  directors  ^'  might  have  been  rebuttedby 
shewing  that  the  directors  were  restrained  by  the  deed" 
&c.  **  firom  making  such  contract  on  behalf  of  the  share - 
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{a)  U  Cam.  B.  897.  (6)  2  Exch.  711 

(c)  8  Com.  B.  668. 
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holders."  That  is  shewn  here.  As  to  Bayal  Bfiiisk  Bank 
▼•  Turquand  (a),  it  seems  that  both  the  Court  of  Exche- 
quer Chamber  and  this  Court  inclined  to  think  that  the 
requisites  of  the  deed  of  settlement  had  been  complied 
withi  in  fact,  by  toe  resolution  of  the  general  meeting. 
And  in  that  case  there  was  no  plea  of  Non  est  factum. 
The  decision  is,  to  a  certain  extent,  explained  by  HUl 
V.  The  Manchester  and  Salfard  ffitUerworks  Company  {b\ 
where  the  efiect  of  that  plea  was  much  discussed.  But, 
in  this  last  case,  it  was  held  that  the  act  of  the  clerk,  in 
affixing  the  seal  under  a  general  authority  from  the 
directors,  was  good,  without  their  assent  to  the  particular 
act.  There  had  also  been  a  resolution  of  proprietors 
authorizing  the  issue  of  the  bonds  to  which  the  seal  was 
attached.  If  there  be  any  difference  in  the  law  between 
a  limited  permission  and  a  direct  prohibition  of  acting 
except  under  specified  conditions,  the  distinction  is  in 
fiEivour  of  the  defendant ;  for  the  latter  is  the  case  here. 
Lord  Wenskydakf  in  Ernest  v.  NiehoUs{c)^  in  the  words 
noticed  on  the  other  side,  lays  down  as  strongly  as 
possible  the  principle  for  which  the  defendant  con- 
tends. It  is  true  that  the  case  was  decided  on  another 
point :  but  the  ailment  at  the  bar  had  been  directed 
to  the  point  to  which  Lord  fFenskydale^s  remarks  refer. 
London  Dock  Company  ▼•  Smnott  {d)  also  &lls  in  with 
this  view.  The  directors  are  merely  agents  with  limited 
authority.  [Lord  Campbell  C.  J.  But  suppose  the 
agent  exceeds  his  authori^,  and  the  principal  ratifies  ?] 
Who  is  the  principal  here  ?  Not  the  directors,  surely ; 
and  there  has  been  no  ratification  by  any  one  else. 


(a)  6  £.  ^  p.  327  i  bE.^  B.  248. 
(6)  5B.^Ad.  866.  (c)  6  H.  £.  C.  418. 

(d)  SB.^  B.  347.  • 
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[Lord  Campbell  C.  J.  In  what  way  then  could  the 
principal  ratify  here?]  In  no  way:  the  Society  has 
only  a  statutable  existence,  and  can  act  only  by  the 
instrumentality  which  the  statute  confers.  [Erk  J.  re- 
ferred to  The  Great  Northern  Railway  Company  v.  The 
Eastern  Counties  Railway  Company  (a).]  It  may  be 
that,  where  the  contract  is  not  illegal  but  simply  ultra 
vires,  an  individual  assenting  to  it  may  be  personally 
estopped;  but  that  is  not  the  case  here.  [Wightman  J. 
Suppose  several  persons  who  had  contracted  with  the 
directors  here  had  discovered  the  mistake  of  not  having 
obtained  a  previous  order,  and  a  general  meeting  had 
been  called,  which  had  ratified  the  contracts.]  Such 
ratification  would  be  simply  void:  a  general  meeting 
could  have  no  such  authority,  by  sect.  27  of  stat.  7  &  8 
Vict  c.  110.  But  nothing  like  such  a  ratification  appears 
here ;  there  is  not  even  a  receipt  of  dividends.  No 
ratification  can  have  been  efiected  by  the  request  to 
resist  TruelocV^  claim.  The  act  of  the  directors  is  a 
direct  violation  of  the  prohibition  of  the  deed  of  settle- 
ment, which  must  be  considered  as  incorporated  in  stat. 
7  &  8  Vict  c.  110.  [Lord  Campbell  C.  J.  Suppose 
you  found  a  clause  in  the  Act  or  the  deed  prescribing 
that  no  contract  should  be  valid  if  not  executed  between 
the  hours  of  two  and  three  in  the  afternoon.]  The 
injustice  of  so  absurd  a  clause  might  perhaps  raise  a 
diflBculty.  [Lord  Campbell  C.  J.  But  does  not  that 
shew  that  some  provisions  of  a  deed  of  settlement  may 
be  treated  as  directory  ?  Erie  J.  In  Ckitty  On  the  law  of 
Contracts,  p.  254  (6th  ed.),  it  is  said :  *'  A  mere  excess 
of  authority  by  the  directors  will  not  be  a  defence  to  an 

(a)  Before  Tttmer  V.  C,  cited  in  T%g  Eatt  Angliam  Railwayi  Company 
f.  THb  EoMtern  CounHe$  Sailway  Company,  11  Com.  B.  808.  813. 
B.   B.    &    E.  P 
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action"  on  a  contract  made  by  the  directors/' unless  it  be 
also  shewn,  that  by  such  excess  of  authority  they  had 
prejudiced  the  shareholders,  and  that  this  was  known  to 
the  other  contracting  party.**     And,  soon  after,  he  cites 
Smith  V.  The  Hull  Glass  Company  (a).]     If  the  remarks 
already  offered  on  that  case  are  correct,  the  inference 
drawn  by  Mr.  CTiitty  is  too  strong.     [Erie  J.     How  do 
you  answer  the  argument  su^ested  by  the  exception  in 
sect.  44  of  Stat.  7  &  8  Vict  c.  110.,  "except  as  against 
the  company  on  whose  behalf  the  same  shall  have  been 
made  ?*^     That  protects  parties  dealing  with  the  Com- 
pany from   the   effect  of  a  non-compliance  with  the 
requisites  of  that  section :  but  here  those  requisites  have 
been  observed.     The  section  is,  however,  not  very  con- 
sistent with  itself  on  any  view.     Bargate  v.  Shortridge  (&), 
which  has  been  referred  to,  arose,  not  on  stat.  7  &  8  Vict, 
c.  1 10.,  but  upon  The  Joint  Stock  Banking  Companies 
Act,  7  G.  4.  c,  46.,  which  has  no  clauses  restraining  the 
power  of  the  directors  like  those  in  stat.  7  &  8  Vict 
c.  110.     The  directors  had  given  the  shareholder's  trans- 
feree a  certificate :    this,  it  was  held,  estopped  them ; 
and  they  were  not  allowed  to  rely  upon  any  irregularity 
in  their  own  act.     But,  under  stat.  7  &  8  Vtct.  c.  110.,  if 
directors  act  in  direct  violation  of  the  express  provision, 
nothing  can  affirm  the  act 

As  to  the  payment  of  the  premiums.  The  accounts  were 
not  balanced  till  after  the  expiration  of  thirty  days  from 
the  premiums  becoming  due,  and  afler  JodreWs  death ; 
and  till  that  balance  was  taken,  at  any  rate,  there  was 
no  payment,  because  there  was  no  allowance  in  account. 
[Wightman  X      Suppose  a  promissory  note  had  been 


<a)  11  Com.  ^.  897. 


(h)  5  H,  L.  Ca.  297. 
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given  at  the  time.]  That  might  have  been  accepted  as 
payment;  Behhaw  v.  Bush  (a),  Kearsldke  v.  Morgan  {b) ; 
or  it  might  suspend  the  remedy.  [Lord  Campbell  C.  J. 
Ify  by  the  course  of  business,  the  giving  and  taking  of 
the  receipts  operated  as  payments,  the  striking  the 
balance  was,  so  far  as  regards  this  point,  immaterial.] 
The  Socie^  had  no  power  to  give  credit. 

Cur.  adv.  vult 
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Lord  Campbell  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  action  is  brought  against  TTie  AthentBum  Idfe 
Assurance  Society  on  three  policies  of  insurance,  alleged 
to  have  been  executed  by  the  Society  on  the  life  of  one 
Jodrelly  deceased. 

The  defendant  first  relies  on  pleas  of  Non  est  factum, 
and  that  the  Society  did  not  make  and  grant  any  of  the 
policies  as  alleged.  He  pleads  no  plea  alleging  fraud  or 
illegality,  or  that  the  shareholders  had  been  in  any 
degree  prejudiced  by  the  granting  of  the  policies. 

All  the  three  policies  were  proved  to  be  under  the 
common  seal  of  The  AthetuBum  Life  Assurance  Society, 
and  signed  by  three  of  the  directors  of  the  Society,  one 
of  whom  was  the  managing  director.  The  defence  set 
up  under  these  pleas  was,  that  the  Society  was  esta* 
blished  under  stat.  7  &  8  Vict  c.  11 0. ;  that  it  was  com- 
pletely registered ;  that,  by  section  XX  of  the  Society's 
deed  of  settlement,  it  was  declared,  **  That  a  common 
seal  shall  be  provided  for  the  Society  bearing  such  device 
as  the  directors  shall  think  proper,"  ^'  and  such  seal  shall 
be  kept  in  some  secure  place  selected  by  the  directors,  and 


(<i)  It  Cbm.^.  191. 


(6)  5  T.  R.  513. 
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such  common  seal  shall  not  be  affixed  to  any  policies  or 
other  documents  of  the  Society,  except  by  the  order  of 
three  directors,  signed  by  them  and  countersigned  by 
the  manager,  or  in  his  absence  by  such  officer  as  the 
directors  shall  appoint"  And  that,  although  the  poli- 
cies sued  upon  were  sealed  with  the  seal  of  the  Society 
by  the  three  directors  who  signed  them,  there  had  not 
been  a  previous  order  of  the  three  directors,  signed  by 
them  and  countersigned  by  the  manager,  or  by  an  officer 
appointed  by  the  directors  to  act  for  him  in  his  absence. 
In  point  of  fact  there  had  been  no  previous  order  for  the 
execution  of  these  policies,  nor  of  any  other  policies  ever 
before  executed  by  the  Company. 

The  defendant's  deed  of  settlement  declared,  by  sec- 
tion XXVIII,  «* That  every  policy"  "shall  be  given  under 
the  hands  of  not  less  than  three  of  the  directors,  and  be 
sealed  with  the  common  seal  of  the  Society,  and  that 
there  shall  be  contained  therein"  "a  proviso  limiting  the 
scope  and  effect  of  the  contract  thereby  created,  so  that 
the  same  shall  take  effect  and  be  satisfied  only  out  of 
such  funds  and  property  of  the  Society  as  under  the 
provisions  hereafter  contained  shall,  at  the  time  at  which 
such  liability  shall  accrue,  be  at  the  disposal  of  the 
directors  in  that  behalf,  and  negativing  an  unconditional 
liability."  The  three  policies  sued  upon  were  all  framed 
and  executed  according  to  this  regulation.  They  bore 
date  in  August  and  September  1854,  and  were  known  by 
the  defendant's  Society  to  be  reassurances  in  respect  of 
policies  executed  by  the  plaintifls  on  the  life  of  Jodrell  to 
one  TVuehck,  The  officers  of  the  defendant's  Society 
had  by  several  acts  recognized  the  existence  of  the  three 
policies  executed  by  them,  and  also  their  liability  upon 
these  policies.      And,  Jodrell  having  died  in  November 
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1855,  and  Trueloch  having  sued  the  plaintifis  on  the 
policies  they  had  granted  to  him  on  JodrelTs  life,  the 
defendant's  Society  came  in  to  defend  the  action,  for  the 
assigned  reason  that  they  were  ultimately  liable;  and 
they  preyented  the  plaintifis  from  agreeing  to  a  com- 
promise which  Truelock  had  ofiered. 

Under  these  circumstances,  the  defendant's  counsel 
contended  that  they  were  entitled  to  have  the  verdict 
entered  for  them  on  the  pleas  of  Non  est  &ctum,  and 
that  they  had  not  granted  the  policies;  that  the  previous 
order  was  a  condition  precedent  to  the  power  of  the 
directors  to  affix  the  seal  to  the  policies ;  so  that,  with- 
out proving  such  an  order,  a  prima  facie  case  could  not 
be  made  out  for  the  plaintifis;  that,  for  the  want  of 
previous  orders  signed  by  three  directors  and  the  man- 
ager under  section  XX  of  the  deed  of  settlement,  the 
policies  were  absolute  nullities,  and  were  incapable  of 
confirmation  by  the  defendant's  Society,  although  the 
plaintifis  might  have  regularly  paid  and  the  Society  re- 
ceived the  premiums  upon  them  for  twenty  years; 
although  the  premiums  during  all  that  time  might  have 
increased  the  dividends  received  by  the  shareholders; 
and  although  the  granting  of  the  policies  was  within  the 
scope  of  the  general  authority  of  the  directors  and  for 
the  benefit  of  the  shareholders. 

This  reasoning  proceeds  upon  the  assumption  that  all 
who  deal  with  the  Society  have  notice,  before  any 
negotiation  begins,  of  the  deed  of  settlement,  and  are 
bound  to  make  themselves  masters  of  all  its  contents. 
But,  if  it  were  established  that  all  the  world  must  be 
presumed  to  have  notice  of  all  the  contents  of  all  the 
deeds  of  settlement  framed  by  all  companies  under  stat. 
7  &  8  FicL  c.  110.,  does  it  follow  that  a  deed  under  the 
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seal  of  such  a  company,  which  is  boD&  fide  entered  into, 
which  is  not  contrary  to  the  rules  of  the  common  law 
nor  to  any  enactment  in  stat  7  &  8  Vict  c.  110.  or  in 
any  other  statute,  and  which,  when  executed,  may  have 
been  for  the  benefit  of  the  shareholders,  is  absolutely 
void  if  any  formality  has  been  omitted  which  is  pre- 
scribed by  the  deed  of  settlement  If  a  deed  under  the 
seal  of  the  company  contains  matter  contrary  to  the 
deed  of  settlement  of  which  the  party  dealing  with  the 
company  has  notice,  and  this  works  a  prejudice  to  the 
shareholders,  we  do  not  doubt  that  the  deed  is  illegal, 
and  that  it  might  be  avoided  by  a  special  plea  disclosing 
the  illegality.  But  the  simple  omission  of  a  formality 
or  variation  from  a  form  required  by  an  article  in  the 
deed  of  settlement  does  not,  we  conceive,  make  a  deed 
under  the  seal  of  the  company  a  nullity.  We  consider 
the  direction  in  sect  XX  of  this  deed  of  settlement  to 
be  only  for  the  guidance  of  the  directors,  and  to  be  in- 
tended to  operate  only  as  between  them  and  the  share- 
holders. If,  fi*om  neglecting  it,  any  prejudice  arises  to 
the  shareholders  by  too  many  risks  being  taken  or  in 
any  other  way,  the  directors  may  be  liable  to  the  share- 
holders: but  this  is  very  different  from  saying  that  a 
party  who  has  bona  fide  insured  a  sum  of  money  by 
such  a  deed  on  a  life  shall  lose  that  money  when  the  life 
drops,  and  shall  lose  all  the  premiums  he  has  paid  upon 
it  more  than  six  years  back,  although,  when  the  policy 
was  executed,  it  was  an  advantageous  bargain  for  the 
shareholders.  If  a  customer  dealing  with  this  Society 
for  a  life  policy  is  bound  to  inspect  the  deed  of  settlement 
at  all,  he  surely  has  done  enough  if  he  attends  to  sect. 
XXVIII,  which  regulates  the  manner  in  which  policies 
shall  be  framed  and  executed ;  and  the  policies  in  ques* 
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tion  are  io  all  respects  framed  and  executed  according 
to  the  rules  there  laid  down.  The  deed  of  settlement 
declares  (sect.  II)  '<  that  the  business  of  the  Society  shall 
be  to  make  and  effect  all  or  any  assurances  on  lives  or 
surviYorships,  or  any  contingencies  relating  to  or  con- 
nected with  lives  or  survivorshipo,  which  may  be  effected 
according  to  law ;"  and  surely  the  granting  of  the  three 
policies  on  which  this  action  is  brought  must  be  con- 
sidered within  the  scope  of  the  authority  of  the  directors. 

If  the  party  effecting  the  insurance  is  bound  to  take 
notice  of  the  section  XX  at  allj  may  he  not,  when  he 
receives  his  policy  and  pays  the  premiums,  reasonably 
presume  that  the  directors  who  sign  it  have  done  their 
duty,  and  that  they  had  the  preliminary  order  for 
executing  the  policy  ?  In  no  one  instance  had  it  ever 
occurred  to  a  party  effecting  a  policy  wit;li  this  Society 
to  ask  for  the  sight  of  such  an  order.  But,  according 
to  the  argument  for  the  defendant,  even  a  sight  of  an 
order  ex  fiicie  regular  would  be  no  absolute  security ;  for 
one  of  the  names  may  be  forged ;  and  the  officer  who 
countersigns  on  thb  occasion,  in  the  absence  of  the 
manager,  may  not  have  been  duly  appointed. 

It  is  truly  said  that  such  regulations  are  introduced 
into  the  deed  of  settlement  for  the  protection  of  the 
shareholders.  But  the  shareholders  have  reasonable 
protection  from  them,  without  saying  that  any  departure 
from  the  regulations  must  of  necessity  nullify  the  policy ; 
for,  if  they  are  violated  by  the  directors,  the  directors 
are  answerable  for  the  breach  of  them  to  the  share- 
holders: and,  if  there  has  been  an  illegal  agreement 
between  the  directors  and  the  party  effecting  the  policy, 
to  the  prejudice  of  the  shareholders,  the  policy  would 
be  illegal ;  and  by  a  special  plea  it  might  be  avoided. 
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We  iDust  bear  in  mind  that  there  are  no  nullifying 
words  in  the  XXth  section  of  the  deed  of  settlement ; 
and  that  they  may  well  be  considered  as  directory, 
instead  of  creating  by  implication  a  condition  precedent 
which  might  work  such  enormous  injustice. 

Whenever  a  party  dealing  with  such  company  know- 
ingly combines  with  the  directors  to  do  any  act  ultra  vires 
to  the  prejudice  of  the  shareholders,  as,  e.  g.,  to  throw 
upon  them  unlimited  liability,  whereas  the  directors  are 
required  so  to  frame  policies  as  to  confine  the  remedy 
of  the  assured  to  the  capital  and  funds  in  the  hands  of 
the  company,  the  shareholders  might  very  fairly  and 
reasonably  deny  their  liability  on  the  policy.  But  it 
would  be  most  unjust  to  allow  them  to  take  advantage 
of  an  irregularity  of  the  directors  (who  are  denominated 
their  agents),.although  they  cannot  shew  that  they  are 
in  any  respect  prejudiced  by  the  irregularity,  and  the 
assured  cannot  be  charged  with  any  fraud  or  impro- 
priety. 

The  question  is.  Did  the  Legislature  mean  that  the 
company  may  avoid  all  their  contracts  unless  the  for- 
malities prescribed  by  the  statute  and  the  deed  of  settle- 
ment, both  in  the  form  of  the  contract  and  in  the  process 
of  making  it,  have  been  complied  with  ? 

In  support  of  the  affirmative,  it  is  said  that  the 
directors  are  agents  with  limited  authority;  that  the 
contractors  have  notice  of  the  limits,  because  the  statute 
confers  the  authority  subject  to  the  provisions  of  the 
Act  and  the  deed  of  settlement  which  is  registered  for 
public  inspection;  that  the  shareholders  are  the  prin- 
cipals; and  that  they  have  an  unlimited  power  of 
repudiation,  although  this  would  be  an  unlimited  power 
to  defraud. 
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Conceding  the  impossible  supposition,  that  every  con- 
tractor has  read  and  understood  all  its  proyisions,  the 
statute  relied  upon  would  have  effect  If  these  provisions 
were  held  to  create  a  duty  inter  se  of  directors  and 
shareholders,  and  thus  enabling  the  company  to  avoid 
contracts  in  which  some  of  the  provisions  are  not  com- 
plied with,  if  the  contractor,  with  actual  noUce  of  the 
provisions,  has  knowingly  combined  with  the  directors 
to  omit  them,  to  the  prejudice  of  the  shareholders,  as 
in  the  case  of  partnership  deeds. 

The  leading  purpose  of  the  statute  is  to  enable  a 
permanent  company,  consisting  of  changing  share- 
holders, to  make  binding  contracts,  and  sue  and  be 
sued,  and  do  all  the  usual  acts  necessary  for  carrying 
on  trade.  The  preamble  expresses  an  intention  to 
invest  them  with  the  qualities  and  incidents  of  corpo* 
rations,  with  some  modifications,  and  subject  to  some 
provisions  and  regulations.  The  earlier  sections  provide 
for  the  course  of  formation  by  a  provisional  registration 
of  a  deed  of  settlement ;  the  essential  requisites  of  such 
deed,  according  to  sect.  7  and  Schedule  (A.),  relate 
almost  exclusively  to  the  rights  and  duties  of  directors 
and  shareholders  inter  se,  regulating  the  capital,  the 
shares,  the  meetings,  and  the  proceedings  of  the  com- 
pany. The  IVth  clause  of  Schedule  (A.),  relating  to 
the  borrowing  of  money,  is  adapted  to  the  same  purpose, 
and  not  to  the  confirmation  of  a  tender.  Then  the 
36th  item  is  to  determine  whether  the  directora  may 
contract  debts;  and,  if  so,  whether  to  a  definite  extent: 
and  the  37th  and  38th  items  are  to  determine  to  what 
extent  the  directors  may  issue  money  notes,  or  accept 
bills  of  exchange.  If  they  may  contract  debts  and  bind 
by  negotiable  instruments,  the  Legislature  can  scarcely 
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have  intended  that  a  creditor  would  be  defeated  if  the 
liability  created  is  beyond  the  defined  extent,  as  the 
extent  can  only  be  ascertained  by  taking  an  entire 
account  of  the  concern ;  but  the  Legislature  may  well 
have  intended  to  fix  a  duty  on  directors  which  the  share- 
holders examining  the  yearly  accounts  could  enforce. 

After  registration  of  the  deed  of  settlement  a  certifi- 
cate of  complete  registration  is  to  be  granted;  and  there- 
upon,  by  sect.  25,  the  company  becomes  incorporated 
for  the  purpose  of  carrying  on  the  business,  but  only 
according  to  the  provisions  of  the  Act  and  of  the  deed. 
By  this  section  various  powers  are  conferred ;  and  the 
12th  power  is,  '*to  perform  all  other  acts  necessary  for 
carrying  into  efiect  the  purposes  of  such  company,  and 
in  all  respects  as  other  partnerships  are  entitled  to  do." 

Then  sect  26  defines  some  rights  and  duties  of  share- 
holders ;  and  sect.  27  some  rights  and  duties  of  directors, 
who  are  to  manage  the  affairs  of  the  company,  and  for 
that  purpose  to  enter  into  all  such  contracts  as  circum- 
stances may  require;  with  a  proviso  that  shareholders 
are  not  to  act  in  the  management  of  the  concerns  of 
the  company  otherwise  than  by  means  of  directors. 
Thus  a  partnership  is  formed,  which  in  some  respects 
is  incorporated,  in  whicb  the  shareholders  are  dormant 
and  the  directors  are  the  acting  partners.  The  subject 
matter  of  the  contracts  of  this  partnership  must  be  infra 
vires,  that  is,  within  the  scope  of  the  partnership.  And 
for  the  form  of  their  contracts  provision  is  made  in 
sect  44,  which  enacts  that  contracts,  except  those  for 
services  or  goods  not  exceeding  501,  shall  be  in  writing 
signed  by  two  directors,  and  sealed ;  and  that,  in  the 
absence  of  any  of  such  requisites,  **  such  contract  shall 
be  void  and  inefiectual  {except  as  against  the  company  on 
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whose  behalf  the  same  shall  have  been  made'').     Contracts        1358. 
for  services  or  goods  not  exceeding  50L  may  be  entered 
into  by  an  oflBcer  authorized  by  a  by-law ;  and  all  con- 
tracts shall  be  reported  to  the  secretary,  and  registered, 
under  a  penalty  for  de&ult 

This  language  of  the  Legblature  creates  a  duty  on 
the  directors  towards  the  shareholders  to  comply  with 
the  specified  formalities:  but  we  think  it  intends  that 
the  absence  of  the  prescribed  formality  shall  not  render 
the  contract  void  as  against  the  company. 

In  other  parts  of  this  statute  some  contracts  are  made 
absolutely  unlawful,  as  by  sect.  23  various  contracts  of 
companies  provisionally  registered,  and  by  sect  25  va- 
rious contracts  of  companies  who  are  required  to  obtain 
an  Act  of  Parliament  before  acting.  These  sections 
relate  to  the  subject-matter  of  the  contract :  and  they 
prohibit  without  qualification.  Sect.  44,  relating  to 
formalities,  annuls,  but  with  the  very  important  excep- 
tion of  parties  seeking  to  enforce  them  against  the 
Company. 

If  the  formalities  required  by  sect.  44  are  complied 
with,  the  state  of  the  afiairs  of  the  Company  can  be 
easily  examined.-  This  section  has  an  operative  efiect 
in  creating  a  duty  of  the  directors;  and  sect.  31  gives 
a  stringent  remedy  for  some  breaches  of  duty  by  direc- 
tors, enacting  that  a  director  wrongfully  doing  or  omit- 
ting any  act  with  intent  to  defiraud  a  shareholder  shall 
be  guilty  of  a  misdemeanour. 

It  is  further  to  be  observed,  that  the  right  of  inspecting 
registered  documents  is  conferred  on  the  public  by  sect.  18, 
while  the  right  of  inspecting  the  books  of  the  Company 
is,  by  sect  33,  conferred  on  shareholders  only.  In  the 
present  case  the  deed  requires  a  resolution  of  three 
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directors  as  a  formality  previous  to  making  a  policy.  If 
the  statute  is  taken  to  have  intended  that  such  a  stipu- 
lation could  make  the  policy  void  unless  there  was  the 
previous  resolution,  it  would  seem  to  follow  that  the 
party  assured  should  have  the  right  of  searching  the 
books  for  the  resolution.  But  the  resolutions  in  the 
books  are  for  the  examination  of  the  shareholders  only, 
that  they  may  call  the  directors  to  account  in  case  of 
need. 

Therefore  we  are  of  opinion  that,  according  to  the 
sound  principles  of  law  and  the  just  construction  of  the 
statute,  if  there  had  been  a  clause  in  the  deed  of  settle- 
ment prohibiting  the  directors  from  executing  any  deed 
unless  the  deed  be  ingrossed  on  vellum,  and  an  action 
were  brought  against  the  Company  on  a  deed  proved 
to  be  under  the  seal  of  the  Company  and  not  liable  to 
any  other  objection,  the  defendant  would  not  be  en- 
titled to  a  verdict  under  a  plea  of  Non  est  factum  on 
proof  that  the  deed  was  ingrossed  on  parchment  instead 
of  vellum. 

We  likewise  think  that  the  weight  of  authority  greatly 
preponderates  in  favour  of  this  conclusion.  Ridley  v.  PiE^- 
mauth  Grinding  and  Baking  Company  (a)  and  the  class 
of  cases  to  which  it  belongs,  where  there  was  no  contract 
under  seal,  do  not  seem  to  us  to  apply ;  and  one  of  the 
learned  Judges  who  concurred  in  Bidley  v.  Plymouth 
Grinding  and  Baking  Company  (a)  seems  to  intimate  an 
opinion  that,  if  there  had  been  a  contract  under  the 
seal  of  the  Company,  the  Company  would  have  been 
bound. 

The  case   chiefly  relied  upon  by  the    defendant's 
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counsel  was  Ernest  v.  NieholU  {a).  We  are  of  course 
bound  by  the  judgment  of  the  House  of  Lords  in  that 
case :  and  we  should  all  most  heartily  have  concurred 
in  it,  the  question  having  been  as  to  a  special  contract 
to  do  the  very  unusual  thing  of  purchasing  by  one  Com- 
pany the  trade  of  another.  But  we  are  not  bound  by 
the  extrajudicial  observations  of  any  noble  and  learned 
Lord  delivered  in  that  assembly,  although  they  are,  no 
doubt,  entitled  to  high  consideration.  SmUh  v.  The 
Hull  Glass  Company  (b)  seems  to  us  to  be  at  variance 
with  the  dicta  quoted  to  u&  Mauk  J.  there  says  (c) 
that,  although  persons  who  contract  with  directors  acting 
under  stat.  7  &  8  Vict  e.  110.  must  be  taken  to  be  cog- 
nizant of  the  extent  of  the  authority  conferred  upon 
them,  **it  by  no  means  follows  that  they  are  to  be  taken 
to  be  cognizant  of  all  the  proceedings  of  the  board  of 
directors." 

Hin  V.  The  Manchester  and  Salford  fFaterworhs  Com- 
pany (<f)>  although  not  on  the  construction  of  stat  7  &  8 
Vict.  c.  110.,  b  strong  to  confirm  the  general  rule  that 
an  instrument  under  seal,  which  is  prim&  facie  valid,  can 
only  be  avoided  by  plea  alleging  fraud  or  illegality. 
Lord  Tenterden  there  says  {e) :  ^*  If  the  defendants  meant 
to  insist  that  the  bonds  were  given  for  purposes  un- 
sancdoned  by  the  Act,  and  also  prejudicial  to  the  share* 
holders  and  mortgagees,  that  ought  to  have  been  shewn. 
The  pleas,  as  framed,  lay  no  sufficient  ground  for  the 
argument  of  illegality."  Parke  J.  adds :  *'  I  am  also  of 
opinion  that  the  pleas  are  insufficient"    ''It  was  for  the 
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Company,  if  tbej  disputed  their  liability,  to  open  the 
estoppel  arising  from  their  own  admissions,  by  shewing 
that  the  consideration  of  the  bonds  was  illegal,  or  in- 
consistent with  the  statutes  under  which  they  acted." 
Horton  v.  Westminster  Improvement  Commissioners  (a)  is 
to  the  like  effect. 

But  Royal  British  Bank  v.  Turquand  (&)  did  turn 
upon  the  construction  of  stat  7  &  8  Vict  c.  110.,  and 
appears  to  us  to  be  expressly  in  point  and  conclusive  as 
to  the  question  of  law  which  we  have  now  to  determine. 
So  it  was  considered  by  the  judgment  of  the  Court  of 
Common  Pleas  in  the  recent  case  of  Agar  v.  The 
Athenman  Life  Assurance  Society  (c),  the  very  Company 
now  sued ;  in  which  the  Judges  of  that  Court  unani- 
mously held  that  a  departure  from  the  formalities  re- 
quired by  the  deed  of  settlement  of  that  Company 
did  not  affect  the  validity  of  any  contract  under  the  seal 
of  the  Company,  and  that  the  case  in  all  its  points  fell 
within  the  general  rule  that  a  corporation  is  bound  by 
deed  under  seal  affixed  in  due  form,  unless  it  can  esta- 
blish illegality  or  fraud. 

So,  in  the  recent  case  of  Bill  v.  Darenth  Valley  Rail- 
way Company  (d),  it  was  laid  down  by  the  Court  of 
Exchequer  that  'Uhese  Acts  of  Parliament  are  to  be 
construed  as  if  they  were  partnership  deeds.  To  violate 
them  may  be  breach  of  trust  as  between  the  directors 
and  the  shareholders;  but  acts  not  done  according  to 
them  may  bind  the  company.*^ 

The  same  dictum  is  enunciated  by  Lord  St*  Leonards 
in  Bargate  v.  Shortridge  (e). 


(a)  7  Exch.  780. 

(6)  6B.iB.  248 ;  in  error,  6  JS.  ^  B.  327. 


(c)  3  Com,  B.  N.  S.  726. 
(e)  6  H.  L,  Ca.  297. 


(rf)  I  H.^N.  305. 
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For  these  reasons,  and  on  these  authorities,  we  think 
that,  notwithstanding  the  dicta  of  the  noble  and  learned 
Lords  referred  to,  the  verdict  for  the  plaintiffs  on  the 
pleas  of  Non  est  factum,  and  that  the  defendants' 
Company  did  not  grant  the  policies,  ought  not  to  be 
disturbed. 

The  plea  that  the  policies  had  expired  before  the 
death  of  Jodrell  being  abandoned  as  wholly  untenable, 
we  have  only  further  to  consider  the  plea  still  relied 
upon,  that  the  premiums  had  not  been  paid  within  the 
thirty  days'  grace. 

It  appears  that  there  were  mutual  accounts  between 
the  two  insurance  Companies  (the  plaintiffs'  and  the 
defendant's),  upon  cross  insurances  ;  and  that  it  was 
their  course  of  dealing  .to  give  each  other  credit  for 
premiums  due,  and  to  give  receipts  accordingly,  as  if 
the  premiums  were  actually  paid  in  cash  at  the  time  of 
the  receipts  being  given  ;  the  accounts  between  the 
Companies  being  from  time  to  time  settled,  and  the 
balance  struck,  and  payments  made,  or  securities  given, 
on  account  of  the  balance.  In  the  present  case,  the 
premiums  which  became  due  upon  the  three  policies  in 
question  in  August  and  September^  1855,  were  not  paid 
by  the  plaintiffs  to  the  defendant's  Society  in  cash ;  but, 
within  the  thirty  days  of  grace  upon  each  policy,  receipts 
were  given  by  defendant's  Society  to  plaintiffs  as  if 
the  premiums  had  been  paid  at  the  time  of  the  receipts : 
and  the  amount  of  those  premiums  became  items  in  the 
mutual  account  between  them  ;  which  account  was 
settled  and  the  balance  paid  by  the  defendant's  Society 
to  the  plaintiffs  in  February^  1856;  which  balance 
included  the  items  for  premiums  upon  the  policies  in 
question  payable  in  Auffttst  and  September,  1855.     Jodrell 
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bad  died  in  the  intermediate  time,  on  12th  November 
1855 ;  but  that  circumstance  does  not  appear  to  us  to 
make  any  difference.  We  think  that,  by  agreement 
between  the  two  Companies,  the  premiums  were  taken 
to  have  been  paid  on  the  day  the  receipts  were  given  ; 
and  the  defendant's  Society,  who  had  the  full  benefit 
of  that  course  of  dealing,  as  the  balance  was  usually 
against  them,  now  that  the  whole  amount  due  upon 
the  whole  account  has  been  paid,  cannot  turn  round 
upon  the  plaintifis  and  say  that  they  were  not  paid  at 
the  time  in  cash.  It  appears,  by  the  evidence  of  Mr. 
Hornby^  that,  in  August  1855,  when  the  receipts  were 
given  for  the  premium  on  the  policy  for  6,500/.,  the 
defendant's  Society  was  indebted  to  the  plaintiffs  in 
700/. ;  and  the  amount  of  the  premium  was  taken  as  on 
payment  in  account,  and  in  reduction  of  the  amount 
due  from  the  defendant's  Society  to  the  plaintiflk 
During  the  month  of  September^  when  the  premiums 
upon  the  other  policies  became  due,  and  when  the 
receipts  for  the  premiums  upon  those  policies  were 
given,  the  cash  balance  was  always  in  the  plaintifis' 
favour;  and  the  amount  of  those  premiums  went  in 
reduction  of  the  debt  of  the  defendant's  Society,  and  was 
taken  as  payment  of  ao  much  in  account,  and,  in  effect, 
was  payment  of  the  premiums  at  the  time  the  entries  of 
those  payments  were  made  to  the  credit  of  the  defendant's 
Society  in  account  with  the  plaintifis.  There  is  nothing 
in  the  deed  of  settlement  which  prohibits  such  mutual 
account  between  the  plaintifis  and  defendant's  Society 
as  those  in  question.  If  any  authority  was  necessary  to  be 
given  to  enable  the  officers  of  the  defendant's  Society 
to  receive  payments  of  premiums  by  way  of  set-off  in 
account,  how  could  the  plaintifis  know  that  they  had 
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not  such  autborityy  after  the  long  course  of  dealing 
between  the  two  Companies  which  was  proved  to  have 
exbted  in  the  present  case  ? 

Upon  the  whole,  then,  we  are  of  opinion  that  the 
premiums  were  in  effect  paid  by  the  piaintifb  within  the 
thirty  days  of  grace,  and  that  there  is  no  sufficient  reason 
for  disturbing  the  verdict  upon  that  ground. 

Therefore  we  think  that  the  plaintifis  were  entitled  to 

a  verdict  on  all  the  issues  joined ;  and  that  the  present 

rule  must  be  discharged. 

Rule  discharged. 
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The  Justices  of  Lancashire,  appellants,  against  ^•^^' 
The  Overseers  of  Steetpord,  respondents. 


^PHE  Justices  of  Lancashire  having  appealed  against 
the  undermentioned  rate,  a  case  was,  by  consent  of 
parties  and  order  of  Coleridge  J.,  stated  for  the  opinion 
of  this  Court  under  stat.  12  &  13  Vict  c.  45.  «.  11. 

The  rate  was  made  on  10th  September  1857,  for  the 
relief  of  the  poor  of  the  township  of  Stretfard  in  Lanca" 
shire,  and  was  as  follows. 


Buildines  we 
provided  by 
justices  of  a 
county,  under 
8Uts.2& 3  rjd. 
c.93.andd&4 
Vict,  e,  88.,  for 
a  police  district 
of  a  county. 
The  furniture 
belonged  to  the 
justices,  who 
paid  for  it  out 


Ho 

Name  of 
Oocapler. 

Name  of 
Owner. 

Description  of 
Property  rated. 

Name  or 
aitnationof 
Property. 

Gross 

estimated 

rental. 

Rateable 
yalae. 

Rate  at  U 
in  the  pound. 

70 

PoHoe 
Station. 

County 
Conatabolary. 

Hooaeand 
SUtloo. 

£30. 

£18. 

18& 

of  the  police  rata.  The  buildings  consisted  of  premises  used  ezclusiyely  for  the  police  offices, 
cells,  and  rooms  for  the  residence  and  accommodation  of  the  police  Serjeant  and  constables, 
who  resided  there  (one  of  them  with  his  wife),  and  had  a  deduction  made  from  their  wages  in 
respect  of  the  rent :  but  they  enjoyed  no  accommodation  more  than  was  necessary  for  their 
oon?enient  occupation  in  their  official  capacity,  and  for  the  purposes  for  which  they  were 
placed  there. 

Held,  that  the  buildings  were  occupied  exclusively  for  public  purposes,  and  tho  justicos 
were  not  rateable  to  the  poor  in  respect  thereof. 
B.   B.   &   E.  Q 
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1858.  The  following  facts  were  stated  in  the  case. 

Justices  of        ^^  county  constabulary  for  the  said  county  is  ap- 

Lakcashie.  pointed  under  stat,  2  &  3  Vict  c.  93. 

Orerseersof  The  countv  was  divided  into  police  districts:  and 
station  houses  and  strong  rooms  were  provided  under 
Stat.  3  &  4  Vict.  e.  88.  (a).  The  township  of  Stretford 
is  situated  in  one  of  these  police  districts. 

The  premises  in  question  consist  of  a  station  house 
and  strong  rooms,  and  comprise,  on  the  ground  floor, 
the  Serjeant's  office,  the  constables'  day  room,  two  cells 
or  strong  rooms,  a  small  outhouse  used  for  a  privy,  and 
connected  with  the  building  itself,  the  serjeant*s  living 
room^  a  scullery  and  a  pantry;  and  on  the  first  floor 
there  are  four  bed  rooms.  All  the  premises  are  for  the 
sole  use  of  the  police  force  necessarily  stationed  at  the 
premises  for  the  purposes  of  the  county  constabulary. 

The  whole  of  the  furniture,  with  the  exception  of  that 
part  in  the  personal  use  of  the  serjeant  and  his  wife, 
belongs  to  and  is  provided  by  the  justices  of  the  county 
out  of  the  police  rate,  and  solely  for  the  purposes  of  the 
county  constabulary. 

One  seijeant,  one  first-class  constable,  and  one  third- 
class  constable,  of  the  county  constabulary  are  stationed 
at  Slretfardf  and  reside  upon  the  premises  in  question. 
The  Serjeant  is  a  married  man:  and  his  wife  resides 
with  him :  but  they  have  no  children.  They  occupy  as 
their  apartments  the  living  room,  scullery,  pantry  and 
one  bed  room.  The  other  constables  are  single  men. 
Each  occupies  one  of  the  bed  rooms;  and  they  have 
their  meals  in  the  constables'  day  room.  The  three 
constables  are  required  to  be  stationed  there,  and  to 
reside  within  the  walls  for  the  purposes  of  the  county 
constabulary.     Nothing  more  is  provided  than  is  neces- 

(a)  Sect.  12. 
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sary  for  their  conyenient  accommodation ;  nor  does  the        1858. 
accommodation  in  any  way  exceed  what  is  suitable  and     juatlces  of 
requisite  for  their  respective  degrees  in  life.     But,  on    L^^^abhieb 
the  contrary,  the  accommodation  provided  for  them  is    Overeeen  of 
such  only  and  no  more  than  is  necessary  for  their  con- 
venient accommodation  in  their  oflScial  capacity,  and  for 
the  purposes  for  which  they  are  placed  there. 

The  Serjeant's  wages  are  68L  8«.  9d.  per  annum,  pay- 
able by  forty  eight  equal  instalments :  but  a  deduction, 
as  a  charge  for  rent,  is  made  therefrom  of  6/.  10^.  in 
respect  of  his  occupation  of  part  of  the  premises  in  ques- 
tion as  above  stated.  The  first-class  constable's  wages 
are  51L  14«.  2d, ;  and  the  third-class  constable's  wages 
are  45/.  12«.  6^  per  annum :  but  a  deduction,  as  a 
charge  for  rent,  is  made  therefrom  of  2L  12s.  in  respect 
of  the  occupation,  of  each,  of  part  of  the  premises  in 
question  as  above  stated.  The  deductions  from  wages 
are  only  applicable,  and  can  only  be  applied,  in  aid  of 
the  police  rate  of  the  district,  and  entirely,  and  without 
any  exception,  for  public  purposes.  Neither  the  justices 
nor  the  constabulary  force  derive  any  benefit  therefrom. 
All  the  purposes  of  the  Acts  under  which  the  county 
constabulary  is  provided,  to  which  any  revenue  whatever 
is  applicable,  are  of  a  public  nature. 

If  the  premises  are  liable  to  be  rated,  the  rate  will 
have  to  be  paid  out  of  the  police  rate. 

The  question  for  the  opinion  of  the  Court  is: 
Whether  the  said  Justices  or  the  county  constabulary 
are  liable  to  be  rated  and  assessed  towards  the  relief 
of  the  poor  in  respect  of  the  said  premises,  or  any 
part  of  them ;  and,  if  they  are,  in  respect  of  what  part 
or  parts. 

Q  2 
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1858.  Mmk^  for  the  respondents.    The  appellants  contend 

Justices  of  that  there  is  no  occupation  except  for  public  purposes. 
LANCA8HIM  ^^  CampbeU  C.  J.  You  do  not  rely  upon  the  jus- 
STEBwoaD!  *^^®  being  the  beneficial  occupiers  for  their  own  pur- 
poses.] No.  The  respondents  contend  that  the  occu- 
pation is  not  exclusively  for  public  purposes,  and  that 
some  of  the  purposes  are  at  any  rate  not  coextensive 
with  the  police  district.  The  occupation  by  the  police 
officers  who  reside  on  the  premises  is  like  an  occupation 
by  a  coachman  in  and  for  the  service  of  his  employer; 
and  for  this  the  justices  should  be  rated.  \^Cr(nnpton  J. 
There  the  party  rated  derives  a  benefit  from  the  occu- 
pation.] The  actual  occupation  here  is  by  the  chief 
constable.  The  public  purpose  relied  upon  is  the  preser- 
vation of  the  peace  by  the  police:  but  that  produces  a 
local  benefit  only  in  the  district,  not  a  public  one,  even 
for  the  whole  county.  In  Regina  v.  Harrogate  Commis^ 
noners  (a)  Coleridge  J.  said :  *'  The  distinction  drawn  in 
Regina  v.  Badcock  (d)  between  cases  in  which  the  ex- 
ception has  and  in  which  it  has  not  prevailed  furnishes 
a  good  rule  for  our  decision :  *  la  all  the  first  class,  the 
public^  as  such,  unlimited  by  the  bounds  of  county, 
borough  or  parish,  had  a  substantial  and  direct  interest 
in  the  benefit  which  the  application  of  the  funds  pro- 
duced; in  the  latter,  the  ratepayers,  or  at  most  the 
inhabitants  of  certain  parishes,  were  alone  concerned  in 
the  benefit,  direct  or  indirect.'"  [Cromptan  3.  The 
preservation  of  the  peace  at  Manchester  benefits  Liverpool. 
Erk  J.  Is  it  not  a  case  in  which  the  whole  kingdom  is 
benefited?]     Not  directly.     \lAxdi  Campbell  C,  5.    The 

(a)  15  Q.  B.  1012. 1020.  (6)  6  Q.  B.  787.  800. 
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panishment  of  theft  is  a  national  object.]  That  might  have  i858. 
been  urged,  in  Gambier  v.  Overseers  ofLydford{a\  against  justices  of 
rating  the  chaplain,  medical  officers,  and  other  persons  I^koabhire 
employed  in  the  prison,  for  their  occupation  of  buildings  Overaeew  of 
outside  of  the  prison :  but  they  were  held  to  be  rateable. 
The  expences  are  defrayed,  not  from  a  general  public 
fund,  but  from  the  county  police  rate.  \ErUi,  referred 
to  RegvML  v.  The  JusHees  of  Wbrcestershxre  (&).]  No  doubt 
It  was  there  held  that  justices,  as  a  body,  could  not  be 
rated  as  beneficial  occupiers  of  property  vested  in  them, 
by  a  local  Act,  for  the  purpose  of  providing  assize  courts 
and  accommodation  for  the  Judges  of  assize :  and  the  rule 
was  taken  as  indisputable  in  Hodgson  v.  Local  Board  of 
Health  of  CarUsk^c).  But  here  the  premises  are  in 
effect  let  to  those  who  occupy  them,  and  who  pay  rent 
in  the  form  of  a  deduction  from  their  wages.  [Erie  J. 
Certainly  the  general  rule  has  been  to  treat  the  admi- 
nistration of  justice  as  a  public  purpose.]  A  harbour 
for  facilitating  imports  and  exports  serves  a  public  pur- 
pose, in  as  wide  a  sense.  [Erie  J.  It  is  for  the  parti- 
cular benefit  of  the  mercantile  interest] 

A.  AssheUm  Cfross,  contra,  was  not  called  upon. 

Lord  Campbell  C.  J.  I  cannot  see  an  answer  to  the 
objection  which  is  made  on  the  ground  of  there  being 
no  beneficial  occupation.  The  justices  are  not  beneficial 
occupiers ;  neither  is  the  chief  constable.  Then  are  the 
police  constables  so?  They  occupy  the  premises  for 
the  protection  of  the  public ;  and  the  station  is  exempt 


(a)  3B.^B,  346.  (6)  U  A.  ^  E.  57. 

(e)  8£.^j9.  116. 
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1858.        frocQ  rate  on  the  principle  which  exempts  courts  of 


Jurticeiof       J'^S^lCe. 
Lanoashikb 


Oveneers  of 
Stretfoed. 


(WiQHTMAN  J.  was  abscnt) 

Erle  J.  The  administration  of  the  police  is  a  matter 
in  which  the  public  have  an  interest*  These  premises 
are  held,  therefore,  for  public  purposes,  as  they  cannot 
lawfully  be  applied  to  any  profit  on  which  a  rate  can  be 
made.  The  rent,  it  is  true,  is  deducted  from  the  wages : 
but  it  is  in  the  nature  of  wages. 

Crompton  J.  I  think  this  case  falls  within  the  late 
decisions:  Gambier  v.  Overseers  of  Lydford  {a)y  Hodgson 
V.  Local  Board  of  Health  of  Carlisle  (&)  and  Regina  v. 
The  Justices  of  Worcestershire  (c).  It  always  struck  me 
that  the  principle  was  exactly  as  stated  in  the  passage 
cited  from  Regina  v.  Harrogate  Commissioners  {d).  This 
Court  has,  in  Gambier  v.  Overseers  of  Lydford  (a),  dis- 
tinguished between  the  case  of  a  farm  and  the  case  of  a 
gaol:  but  the  principle  has  always  been  asserted  and 
acted  upon. 

Appeal  allowed. 


(a)  ZE,^  B.  346. 
(0)  11  A.^E.  57. 


(6)  8£.  ^^.  116. 
(<f)  6  Q.  B.  800. 
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The  Queen  against  The  Inhabitants  of  Cbbditon.  stowrdajf, 

Idoff  1st. 

ON  appeal,  at  the  Quarter  Sessions  for  the  city  and  For  the  par. 
-  __  ,        ,  _    ,  .  ,      -  poM  of  shewing 

county  of  Exeter^  by  the  overseers  of  the  parish  of  a  hirth  settle- 

Crediton  in  Devonshire,  against  an  order  of  two  justices,  wUnen  wtt  ^ 

adjudicating  the  settlement  of  Elizabeth  Folks  to  be  in  ^l^'jJat 

Crediton,  and  another  order  of  the  same  two  justices  for  ^t^^of  the 

the  maintenance  of  the  pauper,  the  Recorder  confirmed  P^P^'*  . 

both  orders,  subject  to  a  case.  was  the  nit- 

-.^  ness*s  senior 

The  order  of  adjudication  was  as  follows.  by  ten  years ; 

*'  City  and  county  of  the  city  of  Exeter,   to   wit.  ness  first  re. 
Whereas,  under  and  by  virtue  of  a  certain  order,  bear-  h«w;if  and 
ing  date  the  26th  day  of  August  in  the  year  of  our  Lord  ^otK?^*'  * 
1854,  under  the  hands  of  John  Daw,  Mayor,  and  WH-  ^^  ]jj^^ 
Ham  Wills  Hooper,  Esquires,  two  of  Her  Majesty's  jus-  »»  ^-    ^^^ 

also  proved 

tices  of  the  peace  acting  in  and  for  the  city  and  county  that  the  father 

and  mother  of 
the  paoper's 
mother  were  married  in  C,  and  that  the  witness  afore  mentioned,  the  pauper's  mother,  and 
another  sister,  were  baptised  inC.     Held,  sufficient  evidence. 

Orders  of  adjudication  and  maintenance,  made  by  justices  of  the  city  and  county  of  B, 
in  the  county  of  i>.,  under  stat.  16  &  17  Vid,  c.  97.  «.  97.,  recited  an  order  of  justices  of 
E^  made  in  pursuance  of  the  statute,  whereby  F.  (the  person  to  whom  the  adjudication 
related),  being  neither  a  pauper  nor  wandering,  hut  a  p«rson  not  under  proper  care  and 
controul,  and  a  proper  person  to  be  taken  charge  of  and  detainecT,  was  **  duly  sent**  from  S, 
in  E.  to  the  lunatic  asylum  in  the  county  of  D» ;  and  recited  further  that  the  said  F,  had 
been  confined  therein  to  the  then  present  da^  **  as  such  pauper  lunatic,**  and  still  remained 
there  at  the  charge  of  S. ;  and  that  complamt  had  been  made  by  the  parish  officers  of  S, 
that  F.  was  not  legally  settled  in  S,  The  order  then  adjudicated  that  the  settlement  was 
in  C,  and  ordered  C  to  pay  maintenance  &c. 

It  was  objected  that  the  jurisdiction  of  the  justices,  to  make  the  order  sending  F.  to  the 
asylum,  did  not  u>pear  in  the  recited  order ;  that  it  was  not  expressly  found  that  F,  was  a 
lunatic,  nor  that  the  asylum  to  which  F.  was  sent  was  that  to  which  she  ought  to  have  been 
sent,  nor  how  F,  became  chargeable  to  S, 

Held,  that  the  jurisdiction  to  make  the  order  of  adjudication  and  maintenance  luffieiently 
appeared,  it  not  being  shewn  that  the  recited  order  did  not  contain  all  proper  requisites ; 
and,  scmlile,  that  the  mere  fact  of  the  lunatic  beiuf  found  in  the  asylum,  at  the  charge  of  S,^ 
gave  the  justices  jurisdiction  to  make  the  orders  of  adjudication  and  maintenance. 

CI  was  a  parish  in  an  Union.  The  order  of  maintenance  was  addressed  to  the  board  of 
Guardians  and  their  clerk,  and  recited  an  application  by  the  parish  officers  of  ^.  for  an  order 
on  the  clerk  for  payment  of  the  expences ;  and  it  then  ordered  the  clerk  to  pay. 

Held,  that  this  was,  in  substance,  an  order  on  the  Guardians. 
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1858.  of  the  city  of  Exeter,  made  pursuant  to  the  provisions  of 
The  Qdben  ^^^  Act  of  Parliament  made"  &c.  (16  &  17  VicL  c.  97.), 
Inhabittntsof  "  ■E'/troie/A  Folks,  then  resident  in  the  parish  of  St 
Cebditon.  David  in  the  city  and  county  of  the  city  of  Exeter,  being 
neither  a  pauper  nor  wandering,  but  a  person  not  under 
proper  care  and  controul,  and  a  proper  person  to  be 
taken  chaige  of  and  detained,  was,  on  the  26th  day  of 
the  said  month  of  August,  1854,  duly  sent  from  the  said 
parish  of  St.  David  in  the  county  of  the  said  city  to  the 
county  lunatic  asylum  for  the  county  of  Devon,  esta- 
blished at  Exminster  in  the  said  county  of  Devon;  and 
the  said  E.  Folks  has  been  confined  therein,  as  such 
pauper  lunatic,  from  the  said  26th  day  of  August  to  this 
day  at  the  charge  of  the  said  parish  of  St  David;  and 
she  now  remains  in  the  last  mentioned  asylum  at  the 
charge  of  the  last  mentioned  parish.  And  whereas 
complaint  has  been  this  day  made  to  us  the  undersigned*' 
&c.,  **  two  of  Her  Majesty^s  justices  of  the  peace  in  and 
for  the  said  city  and  county  of  the  city  of  Exeter,  from 
which  such  lunatic  was  sent  to  the  said  asylum  for  the 
said  county  of  Devon  by  the  churchwardens  and  over- 
seers of  the  poor  of  the  said  parish  of  St.  David,  that 
the  said  E.  Folks  is  not  legally  settled  in  the  said  parish 
of  St,  David:  and  we,  the  said  justices,  being  justices 
for  the  said  city  and  county  of  the  city  of  Exeter,  and 
from  which  such  lunatic  was  sent  to  the  said  asylum  as 
aforesaid,  having  now  inquired  into  the  place  of  the  last 
legal  settlement  of  the  said  E.  Folks,  so  being  a  lunatic 
confined  in  such  last  mentioned  asylum,  and  having 
now  obtained  satisfactory  evidence  on  oath  that  the  last 
legal  settlement  of  the  said  E.  Folks  was  and  is  in  the 
parish  of  Crediton  in  the  county  of  Devon,  do,  by  this 
our  order  under  our  hands  and  seals,  adjudge  that  the 
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place  of  the  last  legal  settlement  of  her  the  said  E.  Folks        i858. 
was,  at  the  time  of  her  being  so  as  aforesaid  sent  to  the    The  Qubbn 
said  lunatic  asylum  for  the  said  county  of  Deoon^  and   inhabUanuof 
from  thence  hitherto  hath  been^  and  still  is,  in  the  said     (^axditoh. 
parish  of  Crediton.     Given  under  our  hands  and  seals 
at  the  Guildhall  in  the  city  of  Exeter,  the  13th  day  of 
March  in  the  year  of  our  Lord  1857. 


^*  Henry  Hooper  (l.  8.). 
'*  W,  Buckingham,  Mayor^ 


.} 


Justices.'' 


The  order  of  maintenance  was  as  follows. 

**  To  the  Board  of  Guardians  of  the  CrecUtan  Union 
in  the  county  of  Devon,  and  to  their  clerk,  and  to  the 
churchwardens  and  overseers  of  the  poor  of  the  parish 
of  SL  David  in  the  city  and  county  of  the  city  o{  Exeter. 

''City  and  county  of  the  city  of  Exeter,  to  wit. 
Whereas,  under  and  by  virtue  of  a  certain  order  bearing 
date  the  26th  of  August  in  the  year  of  our  Lord  1854, 
under  the  hands  otJohn  Daw,  Mayor,  and  WHUam  fFtUs 
Hooper,  Esquires,  two  of  Her  Majesty's  justices  of  the 
peace  in  and  for  the  city  and  county  of  the  city  oi  Exeter, 
made  pursuant  to  the  provisions  of  the  Act  of  Parlia- 
ment made"  (16  &  17  Vict.  c.  97.),  '' EKzabeth  Folks, 
residing  in  the  parish  of  St.  David  within  the  said  city 
and  county,  a  lunatic  (being  neither  a  pauper  nor  wan- 
dering, but  not  under  proper  care  and  controul),  and  a 
proper  person  to  be  taken  charge  of  and  detained  under 
care  and  treatment,  was,  on  the  said  26th  day  of  the  said 
month  of  August,  duly  sent  from  the  said  parish  of  St 
David  in  the  said  city  to  the  county  lunatic  asylum  for 
the  county  of  Devon,  established  at  Exminster  in  the 
said  county  of  Devon  ;  and  the  said  Elizabeth  Folks  has 
been  confined  therein,  as  such  pauper  lunatic,  from  the 
said  26th  day  of  August  1854  to  thb  day  at  the  charge 
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1858.  of  the  said  parish  of  St  David;  and  she  now  remains  in 
The  QuxxH  ^^  '*^^  mentioned  asylam  at  the  charge  of  the  last 
Inbabiunts  f  ™®°'*oned  parish.  And  whereas,  by  a  certain  order  of 
CasDiTON.  adjudication  bearing  date  this  present  13th  day  of  March 
1857,  and  hereto  annexed,  under  the  hands  and  seals  of 
us  the  undersigned,  William  Buckingham^  Mayor,  and 
Henry  HoapeTi  two  of  Her  Majesty *s  justices  of  the  peace 
in  and  for  the  said  city  and  county,  and  from  which 
such  lunatic  was  sent  to  the  said  asylum,  we  have  duly 
adjudged  that  the  place  of  the  last  legal  settlement  of 
the  said  E.  Folks  was,  at  the  time  of  her  being  so  as 
aforesaid  sent  to  the  county  lunatic  asylum  for  the  said 
county  of  Devon,  and  from  thence  hitherto  hath  been, 
and  still  is,  in  the  parish  of  Crediton  in  the  said  county 
of  Devon ;  and  whereas  the  said  parish  of  Crediton  is 
one  of  the  parishes  included  and  comprised  in  the  Cre^ 
ditan  Union  aforesaid ;  and  whereas  complaint  hath  been 
made  to  us,  the  said  justices,  by  the  said  churchwardens 
and  overseers  of  the  poor  of  the  said  parish  of  St  David 
aforesaid,  that  they,  on  behalf  of  the  said  parish  of  St. 
David  aforesaid,  have  incurred  great  expence  in  and 
about  the  examination  of  the  said  E.  Folks,  and  in  and 
about  her  conveyance  to  the  said  asylum,  and  that  they 
have  paid  divers  sums  of  money  to  the  treasurer  of  the 
said  asylum  for  the  lodging,  maintenance,  medicine, 
clothing  and  care  of  the  said  E.  Folks  in  the  said 
asylum :  and  the  said  churchwardens  and  overseers  of 
the  poor  of  the  parish  of  St.  David  aforesaid  therefore 
now  make  application  to  us,  the  said  justices,  for  an 
order  upon  the  clerk  of  the  Guardians  of  the  poor  of 
the  said  Crediton  Union,  in  which  the  said  parish  of 
Crediton  is  situate,  included  and  comprised  as  aforesaid, 
for  payment  to  the  said  churchwardens  and  overseers  of 
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the  poor  of  the  said  parish  of  St  David  of  the  amount  1858. 
of  the  said  expences,  and  of  the  moneys  so  paid  by  them  The  Quebh 
to  the  treasurer  of  the  said  asylum  as  aforesaid;  and  it  lohabiunts  of 
being  now  satisfactorily  proved  to  us,  the  said  justices,  Crbditoh. 
upon  oath,  that  the  said  churchwardens  and  overseers 
of  the  poor  of  the  said  parish  of  St  David  have  hereto- 
fore, and  within  twelve  calendar  months  next  before  the 
making  of  this  order,  paid  the  following  sums  in  respect 
of  the  said  pauper  lunatic"  &c.  {2L  Is,  in  and  about  the 
examination  and  conveying  to  the  asylum ;  261  Zs,  9d., 
the  balance  of  sums  paid  to  the  treasurer  of  the  asylum 
for  lodging,  maintenance,  &c.) :  ''  we  do  therefore  order 
you,  the  clerk  of  the  Guardians  of  the  poor  of  the  said 
Crediton  Union,  in  which  said  Union  the  said  parish  of 
Crediion  is  situate,  included  and  comprised,  and  that 
being  the  parish  in  which  the  said  £!.  Folks  is  adjudged 
to  be  settled  as  aforesaid,  forthwith  to  pay  to  the  said 
churchwardens  and  overseers  of  the  poor  of  the  said 
parish  of  St  David,  or  some  person  or  persons  authorized 
by  them,  the  said  several  sums  of  2L  7s.  and  25/.  3«.  dd., 
making  together  the  sum  of  27/.  lOs.  9d,  And  we  do 
also,  in  pursuance  of  the  said  Act  of  Parliament,  further 
order  you,  the  said  clerk  of  the  Guardians  of  the  poor 
of  the  Union  aforesaid,  or  the  clerk  for  the  time  being, 
to  pay  from  time  to  time,  on  behalf  of  the  said  parish  of 
Crediton,  unto  the  treasurer  for  the  time  being  of  the 
said  county  lunatic  asylum  for  the  county  of  Devon,  the 
weekly  sum  of  12s.  6d. ;  the  same  being  duly  proved  to 
us  upon  oath  to  be  reasonable  charges  for  the  future 
lodging,  maintenance,  medicine,  clothing  and  care  of 
the  said  E.  Folks  in  the  said  asylum  for  the  said  county 
of  Devon.  And  we  do  further  order  you  the  said  clerk''  &c. 
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1858.        (times  of  payment).  Signed  and  sealed  by  ^jBtccAm^Aam, 

Tbe  QuBXH     Mayor,  and  Henry  Hooper^  Justices. 

Inhabitants  of       ^^^  Imaatic,  Elizabeth  Folks,  was  the  lawful  daughter 

C&BDiTox.  ofJohn  Folks  and  Betfy  Traies.  The  respondents  relied 
on  a  birth  settlement  of  the  said  Betty  Traies,  in  the 
said  parish  of  Crediton,  as  conferring  a  derivative  settle- 
ment in  that  parish  on  the  said  lunatic  The  appellants, 
by  their  grounds  of  appeal,  denied  this  settlement,  and 
also  set  up  a  subsequent  settlement,  acquired  by  the  said 
lunatic  by  hiring  and  service  in  the  parish  of  SL  TTiomas 
the  Apostle,  in  Devmuhire.  The  respondents  proved  the 
marriage  of  Samuel  Traies  and  Sarah  Harris,  the  father 
and  the  mother  of  the  said  Betty  Traies,  in  the  parish  of 
CredOon,  on  July  26th,  1779;  the  baptism  of  the  said 
Betty  Traies,  in  the  parish  church  of  Crediton,  on  June 
9th,  1780;  the  baptism  otJoaima  Traies,  in  that  parish, 
sister  of  the  said  Betty  Traies,  in  1782;  the  baptism  of 
Sarah  Traies,  in  that  parish,  also  sister  of  the  said  Betty 
Traies,  1790.  And  they  also  proved,  by  the  said  Sarah 
Traies,  that  she  first  remembered  herself  living  in  Credit 
ton,  with  her  said  father  and  mother:  and  that  her  sister, 
the  said  Betty  Traies,  was  then  living  there  with  them 
as  part  of  the  family ;  and  that  the  said  Betty  Traies  was 
about  ten  years  older  than  herself. 

The  appellants  objected  that  these  &ct8  were  not  any 
legal  evidence,  or  not  suflScient  legal  evidence,  of  a  settle*- 
ment  of  the  said  Betty  Traies  by  birth  in  the  parish  of 
Crediton.  They  also  objected  that  the  order  of  adjudi- 
cation was  bad,  upon  two  grounds :  First,  that  the  order 
for  sending  the  lunatic  to  the  county  asylum  of  the 
county  of  Devon,  and  which  was  set  out  in  the  said  order 
of  adjudication,  professed  to  be  an  order  of  two  justices 
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of  the  peace  of  the  city  aod  county  of  the  city  of  Exeter,        1^53^ 
sending  the  said  lunatic  to  the  county  asylum  of  the    xhe  Qdbek 
county  of  Devon,  and  did  not  shew  any  jurisdiction  or  T- 

power  by  which  the  said  justices  could  send  such  lunatic  Cbediton. 
to  such  asylum ;  And,  secondly,  that  the  order  for  send- 
ing the  said  lunatic  to  the  said  asylum  was  not  for  the 
sending  of  a  pauper  lunatic,  but  for  the  sending  to  the 
asylum  of  a  lunatic  not  under  proper  charge  and  controul ; 
and  that  the  order  of  adjudication  ought  to  have  shewn 
when  and  at  what  time  the  said  lunatic  became  a  pauper, 
and  chai^able  to  the  said  parish  of  St  David.  The 
appellants  also  objected  to  the  order  of  maintenance,  on 
the  ground  that  the  order,  pursuant  to  the  provisions  of 
Stat.  16  &  17  Vkt  c.  97.,  ought  to  have  been  made  upon 
the  Guardians  or  overseers  of  the  parish  of  Crediton,  and 
not  upon  the  clerk  of  the  Guardians. 

The  appellants  also  gave  evidence,  by  the  cross  exam- 
ination of  the  respondents'  witnesses,  of  a  subsequent 
settlement  by  hiring  and  service,  acquired  by  the  lunatic 
in  the  said  parish  of  St  Thomas.  The  Reporder  of 
Exeter,  who  heard  the  appeal  and  stated  the  case, 
stated:  '*I  thought  such  evidence  insu£5cient  to  make 
out  such  settlement,  and  confirmed  the  order,  subject  to 
a  case.'' 

If  the  Court  of  Queen's  Bench  shall  be  of  opinion 
that  there  was  no  evidence,  upon  the  facts  above  stated, 
to  warrant  the  conclusion  that  Betty  Traies  was  settled 
by  birth  in  the  parish  of  Crediton,  or  if  the  Court  shall 
be  o^  opinion  that  either  of  the  objections  to  the  order 
of  adjudication  above  stated  is  valid,  then  the  order  of 
adjudication  and  the  order  of  maintenance  are  to  be 
quashed.  But,  if  the  Court  shall  be  of  the  contraiy 
opinion,  then  both  orders  are  to  be  confirmed,  unless 
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1858.        the  Court  shall  further  be  of  opinion  that  the  objection 
The  Qubbn"  ^^ove   Stated  to  the   order  of   maintenance  is  valid ; 
Inhabitanuof  ^^   which   case    the  order   of  maintenance   is   to  be 
Cbeditof.     quashed. 

Coleridge  and  Phear^  in  support  of  the  order  of  Ses- 
sions. First,  there  was  evidence  from  which  the  Sessions 
might  infer  the  birth  of  the  lunatic's  mother,  Betty  Traiesy 
in  Crediton.  (On  this  point  they  were  stopped  by 
the  Court.)  Then  it  is  objected  that  the  orders  of  adju- 
dication and  maintenance  do  not  shew  jurisdiction, 
because  the  order  for  sending  the  lunatic  to  the  County 
Asylum,  which  appears  only  by  the  recital  in  the  orders 
of  adjudication  and  maintenance,  does  not  shew  juris- 
diction upon  which  the  justices  so  sending  her  could 
act;  and,  further,  does  not  shew  at  what  time  she 
became  chargeable  to  St  David*H.  But,  for  the  purpose 
of  recital,  enough  appears.  Sect.  97  gives  the  justices 
power  to  inquire  into  and  adjudicate  on  the  settlement 
of  any  pauper  lunatic  confined  in  a  lunatic  asylum  in 
the  county  or  borough  of  the  justices,  or  sent  to  the 
asylum  from  such  county  or  borough.  The  orders  of 
adjudication  and  maintenance  do  shew  that  the  lunatic 
pauper  was  sent  from  the  city  and  county  of  the  city  of 
ExeteTi  of  which  the  persons  making  those  orders  are 
justices.  The  lunatic  was  sent  to  the  asylum  under  the 
provisions  of  sect.  68,  being  at  that  time  not  a  pauper  nor 
wandering,  but  being  not  under  proper  care  and  controul, 
and  being  a  proper  person  to  be  taken  charge  of  and 
detained ;  under  which  circumstances  two  justices  have 
power  to  make  the  order  for  sending  the  person  to  the 
asylum.  The  circumstances  appear  by  the  orders  of 
adjudication  and  maintenance  to  have  occurred;  those 
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orders  state  the  lunadc  to  have  been  *^  duly"  sent.  There  1 858. 
is  not  a  direct  finding  that  she  was  lunatic ;  but  that  is  The  Qukbh  ~ 
not  requisite  for  shewing  jurisdiction  in  the  justices  who  inhabiuntB  of 
find  a  person  confined  as  a  lunatic  in  an  asylum.  It  is  C&bditon, 
true  that,  under  sect.  72,  there  are  certain  special  cir- 
cumstances under  which  a  lunatic  is  not  to  be  sent  to 
the  county  asylum  ;  but  it  cannot  be  necessary  to  negative 
these  in  the  order  by  which  the  lunatic  is  sent;  still  less 
can  it  be  necessary  for  the  orders  of  adjudication  and 
maintenance  to  recite  so  much  of  the  removing  order 
as  may  nq;ative  those  circumstances.  [Lord  Campbell 
C.  J.  No  doubt  an  order  of  justices  must  shew  jurisdic- 
tion :  but  I  never  heard  that  it  must  shew  jurisdiction  for 
the  making  of  every  order  which  it  recite&]  It  does  not 
seem  to  have  been  necessary  here  to  recite  the  removing 
order  at  alL  It  is  abo  objected  that  it  does  not  appear 
fi'om  the  orders  of  adjudication  and  maintenance  how 
the  lunatic  is  chargeable  to  St  DamtTs.  They  do  state 
that  she  is  confined  as  a  pauper  lunatic,  and  sent  firom 
St  DovuFb:  under  sect  95  she  would  be  chargeable  to 
SL  David's  till  an  adjudication  of  settlement  or  of  the 
settlement  not  being  ascertainable.  That  would  result 
from  the  fact  of  the  confinement  Begina  v.  MinBter{a) 
is  decisive  for  the  respondent.  In  Begina  v.  Rhyddlan{b\ 
which  was  decided  on  the  earlier  statute  of  8  &  9 
VicL  c.  126.,  it  was  held  that  a  justice  might  send  to  an 
asylum  a  lunatic  not  brought  before  him  under  the 
formalities  there  prescribed,  the  justice  having  jurisdic- 
tion however  the  lunatic  was  brought  before  him.  Then 
it  is  objected  to  the  order  of  maintenance  that  it  ought 
not  to  have  been  made  upon  the  clerk  to  the  Guardians. 

(a>  14  Q.  B.  349.  (&)  14  Q.  B,  337. 
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1858.        But  it  is  in  effect  made  on  the  Gaardians :  it  is  addressed 
The  QuBBH     ^®  ^^®  board  of  Guardians,  and  to  their  clerk,  and  to  the 
Inbabiunts  of   P^"^^  officers  of  St  David's.     The  clerk  is  merely  the 
Crbditon.     organ  of  the  Gaardians :  and  the  order  recites  the  fects 
shewing  the  liability  of  the  Guardians,  and  recites  also 
that  the  application  was  for  an  order  on  the  clerk  re- 
quiring him  to  pay. 

Karslahe  and  Bere^  contra.  As  to  the  evidence  of 
the  birth  of  Betty  Tnties,  all  that  was  proved  was  that 
her  parents  were  married  in  the  parish,  and  that  she 
and  her  sister  resided  there  at  a  time  which  could  not 
well  be  less  than  fourteen  or  fifteen  years  after  the  birth 
of  Betty  TraieSf  and  were  both,  as  well  as  another  sister, 
baptized  there.  Next,  at  the  time  when  the  lunatic 
is  sent  to  the  asylum  she  is  not  a  pauper:  and  the  enact- 
ments and  proceedings  as  to  pauper  lunatics  are  entirely 
distinct  from  those  as  to  lunatics  not  pauper;  sects. 
67,  68,  Schedule  (F.)  No.  1.  And  there  is  nothing 
directly  shewing  that  the  lunatic  ever  became  pauper; 
nor,  directly  or  indirectly,  how,  if  at  all,  she  became  so, 
nor  how  a  chargeability  upon  St.  Davids  accrued.  It 
is  said  to  be  enough,  under  sect  97,  if  the  justices  find 
a  pauper  lunatic  in  the  asylum.  But  the  orders  of 
adjudication  and  maintenance  do  not  shew  even  that 
They  only  recite  that  she  has  been  confined  as  *'  such 
pauper  lunatic,"  referring,  it  seems,  to  the  removing 
order,  which  states  her  not  to  be  a  pauper.  In  the  case 
of  a  pauper  not  a  lunatic,  there  is  no  power  to  adju* 
dicate  on  the  settlement  or  to  make  an  order  of  main- 
tenance: the  proper  proceeding  is  under  sect  94. 
[Erie  J.  But  if  a  lunatic  is  placed  in  an  asylum,  and 
has  no  property,  he  becomes   eo  instanti   a  pauper 
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lunatic]     If  that  were  made  to  appear,  no  doubt  the        1858. 

jnrisdictioQ  would  arise.     Regina  v.  Bhyddlan  (a)  was    xbe  Quebk 

decided  on  the  ground  that  the  justice  had  jurisdiction   |„j,^|,j^'^jg  ^,f 

upon  any  state  of  facts.     It  is  true  that,  when  an  order     Crbditon. 

of  justices  is  made,  it  is  not  necessary  to  shew  jurisdic- 

tion  in  all  antecedent  proceedings:  but  the  objection  is, 

here,  that  the  order  itself  fails  to  shew  jurisdiction  in 

the  matter  to  which  it  is  addressed.     Nor  is  the  asylum 

shewn  to  be  that  to  which,  by  sect  72,  the  pauper  ought 

to  have  been  sent.     Then,  it  is  true  that  the  order  of 

maintenance  is  addressed  to  the  Guardians:   but  the 

application  is  for  an  order,  not  on  them,  but  on  their 

clerk ;  and  the  order  is  so  made.     How  could  sect  121 

be  put  in  force,  which  applies  only  when  *^  the  Guardians 

upon  whom  any  such  order  is  made  refuse  or  neglect  7* 

Lord  Cabipbbll  C.  J.  It  appears  to  me  that  there 
was  evidence  of  a  birth  settlement ;  and  that  none  of  the 
objections  made  are  sustainable. 

(WiGHTBiAN  J.  was  abscut) 

Erle  J.  I  think  that  there  was  here  clear  evidence 
of  the  birth  settlement  I  think,  also,  that  the  other 
objections,  although  they  might  possibly  have  been 
effectually  urged  against  the  original  order  by  which  the 
lunatic  was  sent  to  the  asylum,  supposing  it  to  be  as 
recited  in  the  subsequent  orders,  cannot  be  urged 
against  such  subsequent  orders,  inasmuch  as  it  does  not 
appear  that  the  removing  order,  of  which  we  know 
nothing  except  from  the  recital,  may  not  have  contained 

(a)  U  Q.  B.  337. 
B»   B.    &   E.  R 
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1858.       enough  to  satisfy  the  statute.     I  think  that,  when  an 
The  Queen   ^^^^9  ^^  *^'^  apparently  regular,  refers  by  recital  to  a 

,  ^  J'       *  former  order,  we  should,  in  absence  of  proof  to  the  con- 
Inhabitants  of  '^ 

Crediton.  trary,  infer  that  the  recited  order  was  good,  though,  no 
doubt,  this  removing  order,  as  recited,  is  exceedingly 
loose.  I  think,  moreover,  that  there  is  a  great  deal  in 
what  Mr.  Coleridge  and  Mr.  Phear  urged  as  to  the 
jurisdiction  to  make  the  orders  of  adjudication  and 
maintenance  attaching  by  the  fact  of  the  lunatic  being 
in  the  asylum.  Regina  v.  Minster  {a)  supports  that 
view.  We  cannot  presume  that  this  pauper  was  wrongs 
fully  in  the  asylum.  Lastly,  I  think  that  the  order, 
directed  to  the  Guardians  and  ordering  their  clerk  to 
pay,  was  in  substance  an  order  on  the  Guardians 
themselves. 

Crompton  J.  I  think  that  there  was  sufficient  evi- 
dence of  a  birth  settlement  I  was  not  present  during 
the  argument ;  but  I  hope  that  my  brother  Erle^s  view 
as  to  the  effect  to  be  given  to  the  recital  is  right.  So 
far,  however,  as  I  am  concerned,  the  question  is  still 
open. 

Order  of  Sessions  affirmed. 

(a)  U  Q.  B.  349. 
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Thomas  Bbardsall  against  James  Chbbtham.     ^''"^; 
Same  against  Same. 


TlfANISTY,  in  this  Term,  obtained  a  rule  calling  on  Plaintiff,  an 

Jiwg  attorney,  de- 

the  plaintiff  to  shew  cause  why  the  Master  should  livered  a  bill 

not  review  his  costs  of  the  taxation  of  costs  of  four  bills  done  for  de- 

on  which  these  two  actions  were  brought,  and  give  one  aft^rwanb" 

allocatur  in  respect  of  the  costs  of  taxing  the  four,  instead  ^^^^m 

of  dividing  the  costs  of  taxation  into  two  sets ;  and  why  ^^^  ^^^  **?•*- 
^  •'    ness  done  for 

the  two  actions  should  not  be  consolidated.  defendant. 

Afterwards, 

From  the  affidavits  it  appeared  that  the  first  action  at  the  expira- 
tion of  a  month 
was  upon  three  attorney's  bills;  and  the  second  upon  a  from  the  de- 
fourth  attorney's  bill  relating  to  different  business.     At  finTLn,  bat 
the  time  of  the  commencement  of  the  first  action,  the  expiration  of 
whole  of  the  alleged  business  had  beeti  done.     The  S^HeHv^^f 
plaintiff  had  delivered  the  three  bills,  signed,  a  month  *^®J^^^^* 

before,  namely  20th  November^  1867:  he  had  also  deli-  defendant  that 

the  latter 
vered   the  fourth  bill  on   11th  December^   1857,  also  should  waive 

the  objection 

signed ;  but  a  month  had  not  occurred  since  such  last  to  the  non- 
mentioned  delivery  before  the  commencement  of  the  the  month 
first  action.     Previously  to  the  commencement  of  the  ify^ofthV 
first  action  the  plaintiff  proposed  to  the  defendant  to  JJJI^^J^pJ' 

process  in  an 
action  on  the 


two.  Defendant  not  hating  consented,  plaintiff  brought  an  action  on  the  first  bill,  and 
afterwards,  and  after  the  expiration  of  the  month  from  the  delivery  of  the  second  bill, 
brought  an  action  on  that.    Defendant  afterwards  obtained  an  order  for  taxing  the  two 


bills.  The  Master  taxed  less  than  one  sixth  off  the  first  bill ;  but  he  taxed  off  the  second 
bill  more  than  a  sixth  of  the  aggregate  of  the  two  bills:  and  he  allowed  the  plaintiff  the 
costs  of  the  first  taxation,  and  the  d^ndant  the  costs  of  the  second  taxation ;  making  two 
separate  alloeatnrs. 

The  Court  (dissentiente  Erk  J.\  on  the  application  of  the  defimdant,  ordered  tho  Master 
to  review  his  taxation  of  the  costs  of  the  taxations,  and  to  include  the  whole  in  one  allocatur ; 
and  that  the  two  actions  should  be  consolidated. 

B  2 
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1858.  accept  service  of  one  writ  in  respect  of  the  whole  four 
Beardball  ^^^^  so  as  to  save  the  ezpence  of  a  second  action,  and 
^     "'  to  waive  the  objection  to  the  month  since  the  delivery 

of  the  fourth  bill  not  having  expired.  The  defendant 
not  consenting,  the  plaintiff  brought  the  first  action  on 
the  three  bills;  and,  after  the  expiration  of  a  month 
from  the  delivery  of  the  fourth  bill,  he  brought  the 
second  action  on  that  After  this,  the  defendant  ob- 
tained an  order  for  taxing  the  bills  on  which  the  first 
action  was  brought,  and  the  bill  on  which  the  second 
action  was  brought ;  but  it  was  not  ordered  that  they 
should  be  taxed  as  one  bill.  Less  than  a  sixth  was 
taxed  off  the  amount  of  the  three  bills :  but  there  was 
taxed  off  the  fourth  bill  more  than  a  sixth  of  the  a^i^re- 
gate  of  the  four  bills.  The  Master  made  two  allocatnre : 
one  on  the  three  bills,  in  which  he  allowed  plaintiff  the 
costs  of  taxation;  another  on  the  fourth,  in  which  he 
allowed  defendant  the  costs  of  the  taxation.  The  de- 
fendant had  made  various  applications  at  Chambers;  and 
ultimately  BramweU  B.  referred  the  parties  to  the  full 
Court. 

Skinner  and  Dovfflas  Brown  now  shewed  cause.  The 
actions  being  separate,  the  allocature  were  properly 
separate.  It  is  not  the  plaintiff's  fault  that  there  were 
separate  actions ;  had  the  defendant  consented  to  waive 
his  right  of  insisting  upon  the  expiration  of  a  month 
after  the  delivery  of  the  fourth  bill,  the  whole  would,  as 
the  plaintiff  proposed,  have  been  comprehended  in  one 
action.  The  plaintiff  was  not  bound  to  send  in  all  his 
bills  at  once.  As  to  the  consolidation  of  the  two  actions, 
the  cases  are  conflicting.  They  are  collected  in  Chittys 
ArchhoWa  Practice j  vol.  n.  part  v.  ch.  8.  (p.  1274,  9th 
ed.,  by  Prentice). 
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Mamstyy  contriL     The  plaintiff  might  have  waited  till  IS5S. 

the  expiration  of  the  month,  and  then  have  brought  a  b^ardball' 

single  action  for  the  whole :  or  he  might  have  delivered  (Jhb^ham 
the  fourth  bill  at  the  same  time  with  the  other  three. 

Lord  Campbell  C.  J.  On  the  whole,  I  think  the 
rule  should  be  made  absolute. 

WiQHTMAN  J.  I  am  of  the  same  opinion.  The  bills 
ought  to  have  been  delivered  together. 

Erle  J.  1  am  sorry  that  this  rule  is  to  be  made  abso- 
lute. The  defendant  might  have  prevented  any  diffi- 
culty from  arising,  if  he  had  not  chosen  to  stand  on  his 
legal  right  and  insist  on  the  full  month. 

Cbomptox  J.  I  agree  that  this  rule  ought  to  be  made 
absolute.     The  four  bills  are  substantially  one. 

*'  Ordered :  That  it  be  referred  back  to"  &c.,  **one  of 
the  Masters  of  this  Court,  to  review  his  taxation  of  the 
costs  of  taxing  the  plaintiff's  four  bills  of  costs,  and 
amend  his  allocatur  by  giving  one  allocatur  in  respect 
of  the  costs  of  taxing  the  four  bills,  instead  of  dividing 
the  costs  of  taxation  into  two  set&  And  that  the  two 
actions  brought  by  the  above  named  T^mias  Beardsall 
against  the  said  James  Cheetham  be  consolidated.  That 
the  second  action  only  be  proceeded  with,  and  the 
plaintiff's  claim  in  the  first  mentioned  action  be  included 
in  the  said  second  mentioned  action:  the  defendant 
hereby  undertaking  to  take  no  objection  by  reason  of 
such  consolidation." 
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May  5th. 


IN  THE  EXCHEQUER  CHAMBER. 

John  Wheelton,  Lts  Seagab  and  Chables 
Lane,  appellants,  against  Edward  Bbydges 
Hardisty,  Jacob  Bell  and  Walter  Barker, 
respondents. 

This  case  is  reported,  8  £*.  ^  8.  285. 


Tkurtdajf^ 
May  6th. 


The  Queen   against   The    Churchwardens  and 
Overseers  of  the  Poor  of  Hurstbournb  Tar- 


rant. 


JU^ONTAGUE  SMITH,  in   this  Term,  had,  on' 
behalf  of  Mr.  Heath,  obtained  a  rule  calling  on 
the  churchwardens  and  overseers  of  Hurstboume  Tarrant 
to  shew  cause  why  a  mandamus  should  not  issue,  com- 


A  charge  was 

made  on  the 

poor  rates  of 

a  parish  for 

the  expences 

of  a  survey 

and  valuation 

of  the  parish 

made  under 

Stat.  6  &  7  If.  4.  e.  96.  «.  3.     In  the  hond  creating  the  char|^  were  inserted  provisions 

for  pairing  off  not  less  than  one  fifth  of  the  sum  charged,  with  mtwest,  in  each  soeceeding 

year,  till  the  whole  was  repaid.     More  than  five  years  having  elapsed  since  the  making 

of  the  hond,  and  the  whole  sum  not  having  been  discharged,  the  bondholder  obtained  a  rule 

Nisi  for  a  mandamus  to  the  officers  of  the  parish  to  pay  the  amount  remaining  doe  upon 

the  bond. 

On  the  affidavits  it  appeared  that  negotiations  between  the  bondholder  and  the  parish 
officers  had  been  pending  during  the  interval  between  default  and  the  application  to  this 
Court. 

Held,  that  the  charge  under  stat.  6  &  7  IF.  4.  c  96.  «.  3.  was  a  charge  on  the  rates 
generally,  and  might  be  enforced  against  the  rates  in  years  subsM|uent  to  the  five  years  next 
after  the  making  of  the  charge. 

Held,  also,  that  the  applicant  was  bound  to  come  promptly  to  the  Court,  or  to  explain  his 
delay;  but  (dubitante  Cromptom  J.)  that  in  the  present  case  the  delay  was  sufficiently 
explained. 
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maDding  them  to  pay  to  William  Hawkins  Heath  the        1858. 
amount  remaining  due  to  him,  of  a  sum  secured  to  him    The  Qusem 
by  a  chaige  made  on  the  poor  rates  of  the  parish,  by  the    Q^e„^„  ^f 
Guardians  of  the  Andaver  Union,  by  a  bond  of  13th  June, 
1840. 

From  the  affidavits  on  which  the  rule  was  obtained,  it 
appeared  that  in  1839  the  Poor  Law  Commissioners, 
under  the  provbions  of  stat  6  &  7  ^  4.  c.  96.  8.  3., 
ordered  that  a  survey,  with  a  map  and  valuation,  of  the 
parish  of  HunAaume  Tarrant  should  be  made;   and 
directed  the  Guardians  of  the  Andaver  Union,  which  com- 
prises that  parish,  to  make  provision  for  paying  the  costs 
thereof,  either  by  a  separate  rate  or  by  a  charge  on  the 
poor  rates,as  they  the  Guardians  might  see  fit  The  survey 
was  made;  and  the  costs  amounted  to298il     Mr.  Heathy 
in  1840,  advanced  the  money,  at  5  per  cent  interest,  on 
the  security  of  a  bond,  under  the  seal  of  the  Guardians, 
making  it  a  chikrge  on  the  poor  rates;  this  bond  con- 
tmned  a  provision,  in  pursuance  of  sect  3  of  stat  6  &  6 
W.  4.  c.  96.,  that  not  less  than  one  fifth  of  the  sum 
should  be  payable  in  each  succeeding  year  till  the  whole 
was  paid  off.     He  received  payment  of  interest  up  to 
1844,  and  part  of  the  principal ;  and  in  1844  the  sum 
remaining  due  was  22ZI.  10«.     On  March  1,  1845>  he 
received  a  further  payment  of  lllil  15^.;  but  he  had 
received  no  payment  of  principal  or  interest  since  that 
date.     On  the  7th  Auffust,  1845,  Mr.  Heath's  solicitor 
wrote  to  the  overseers  of  Huntbaume  Tarrant  requiring 
further  payment.    He  stated  in  his  affidavit  that,  '*  since 
the  above  application,  I  had  various  interviews  with,  and 
caused  several  letters  to  be  written  to,  the  different  parish 
officers  for  the  time  being  of  the  said  parish,  several  of 
whom  have  firom  time  to  time  promised  to  use  their 
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endeavours  to  obtain  the  necessary  funds  for  that 
purpose.  And  I  say  that,  relying  on  the  good 
faith  of  such  parish  officers  and  the  rate  payers  of  the 
said  parish^  I  have  hithereto  absti^ined  from  commenc- 
ing proceedings  at  law  for  the  recovery  of  the  said 
money."  On  the  16th  Aprily  1867,  he  wrote  a  per- 
emptory letter  demanding  payment:  and  all  delay  in 
making  application  to  this  Court  subsequent  to  that  day 
appeared  to  be  at  the  request  of  the  Board  of  Guardians, 
who  wished  the  Poor  Law  Commissioners  to  be  con- 
sulted. The  only  explanation  of  the  delay,  between  the 
1st  March,  1845,  and  16th  Aprils  1867,  was  that  con- 
tained in  the  passage  in  the  affidavit  above  cited.  No 
affidavits  were  made  on  the  other  side. 


Lush  and  fV^nhice  shewed  cause.  Stat  6  &  7  fF^  4. 
c.  96.  s.  3.  requires  that  payment  of  these  costs  shall  be 
provided  for  by  the  guardians,  '<  either  by  a  separate 
rate  or  by  a  charge  on  the  poor  rates,  as  they  may  see  6t ; 
but  in  case  of  such  charge  being  made,  then  provisions 
shall  be  made  for  paying  off  not  less  than  one  fifth  of 
the  sum  charged  on  the  rates,  and  such  interest  as  may 
from  time  to  time  be  payable  in  respect  of  such  charge  or 
any  part  thereof,  in  each  succeeding  year,  till  the  whole 
is  repaid.**  The  charge  ought  therefore  to  have  been 
entirely  defrayed  by  the  rate  payers  from  1840  to  1846. 
The  present  rule  seeks  to  cast  the  charge  on  the  present 
rate-payers,  who  are  by  no  means  the  same  persons  as 
the  rate-payers  of  1840  and  the  immediately  succeeding 
years.  There  has  not  hitherto  been  any  decision  on  the 
construction  of  this  statute.     Rex  v.  Carpenter  {a)  turned 


{a)  6A.SfE,  794. 
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on  Stat  22  G.  3.  c.  83.  #.  20.,  which  in  express  terms  1358. 
enacts  that  the  charge  ^*  shall  continue  upon  the  said  The  Qubkh 
rates  until  the  money  so  borrowed"  shall  be  paid,  oreneenof 
Begina  ▼.  St.  MichaeTM,  Southampton  (a),  turned  on  stat.  ^q^rkb 
68  G.  3.  c.  46.  s.  69.,  which,  as  pointed  out  in  the  judg-  Timaht. 
ment,  does  not  in  any  way  make  the  obligee  a  party  to 
the  direction  to  pay  off  the  instalments ;  but  the  present 
Act  is  different.  [The  Court  intimated  that  the  question 
as  to  the  construction  of  the  Act  should  be  put  upon  the 
record  by  the  writ  going:  but  the  counsel  on  both 
sides  prayed  the  Court,  with  a  view  to  spare  expence, 
to  decide  the  point,  and  agreed  to  be  finally  bound 
by  the  decision  on  the  rule.  The  Court  having  as- 
sented to  this,  the  aigument  proceeded.]  The  true 
construction  of  this  Act  is,  that  the  chai^ge  is  to  be 
by  instalments  payable  out  of  the  rates  of  these  specific 
five  years.  [Lord  Campbell  C.  J.  If  that  be  so,  what 
remedy  would  the  creditor  have  in  case  the  last  instal- 
ment was  not  paid  in  the  fifth  year.  You  may  sup- 
pose the  rates  of  that  year  all  raised  and  applied  to 
other  purposes  ?]  It  may  be  that  there  is  no  remedy. 
[Wightman  J.  The  section  authorizes  a  charge  generally 
on  the  rates ;  then  follows  a  direction  that  a  provision 
shall  be  made  for  paying  off  the  charge.  But  is  that 
more  than  directory  on  the  parish  officers  ?]  The  Guar- 
dians act  under  a  statutable  power,  and  have  no  authority 
to  make  the  charge  in  any  other  way.  But,  even  sup- 
posing that  the  creditor  might  have  had  a  remedy  if  he 
came  promptly  for  a  mandamus,  he  is  barred  by  delay. 
The  chai^  on  the  rates  ought  to  have  been  borne  by 
the  rate-payers  for  the  time  being:  and  the  Court  in  its 

(a)  SE.^B,  807. 
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discretion  will  not  grant  a  mandamus  to  aid  a  party 
who  has  negligently  suffered  a  large  part  of  them  to  be 
changed;  Bex  7.  The  Justices  of  Lancashire  {a).  There 
is  no  suflScient  excuse  given  for  the  inaction  of  the  cre- 
ditor between  March  1845,  when  the  last  payment  was 
made,  and  the  year  1857,  when  he  first  began  to  take 
active  steps  to  enforce  payment. 


Montague  Smiih,  in  support  of  the  rule.  The  charge 
is  by  the  Act  imposed' generally  on  the  rates;  then  fol- 
lows a  proviso  directing  the  officers  to  pay  it  off  by 
instalments :  but  the  charge  is  not  extinguished  by  the 
laches  of  the  parish  officers.  That  is  the  principle  to  be 
deduced  from  Sex  v.  Carpenter  (b)  and  Begina  v.  St. 
MichaeVSf  Southampton  (c).  If  there  had  been  improper 
delay  on  the  part  of  the  applicant,  it  might  be  a  bar. 
But  the  delay  occurred,  it  appears,  in  consequence  of 
negotiations;  and,  though  these  are  not  set  out  in  detail, 
no  statement  shewing  that  the  delay  was  improper  is 
made  on  the  other  side. 

Lord  Campbell  C.  J.  On  the  whole,  I  think  that 
this  application  should  be  granted.  For  by  the  enact- 
ment in  question  the  Guardians  had  a  right  to  provide 
for  the  payment  of  the  costs,  either  by  a  separate  rate 
or  by  a  charge  on  the  poor  rates ;  in  the  latter  case  there 
is  a  direction  that  provisions  shall  be  made  for  paying 
off  the  charge  in  five  years;  but  still  the  Guardians  have 
a  right  to  charge  it  on  the  rates  generally.  Here  they 
do  charge  it  on  the  rates,  and  make  provisions  such  that 
the  parish  officers  ought  to  have  paid  it  off  in  five  years. 


(a)  12  Efut.  366.  (&)  6  ^.  «•  £.  794. 

(c)  6  £.  ^  ^.  807. 
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The  oflScere  did  not  do  8o:  but  I  cannot  say  that  the  1353. 
right  to  recover  payment  out  of  the  rates  is.  therefore  xbe  Quxxh" 
gone.  Nevertheless,  the  application  to  this  Court  ought  q^^^„  ^ 
to  be  made  within  a  reasonable  time;  and  here  the  onus 
lies  on  the  bondholder  to  shew  that  he  has  not  in  this 
delay  been  guilty  of  negligence.  Now  certainly  he 
might  have  been  more  urgent  in  his  applications  for 
payment ;  but  he  does  not  lie  by  altogether.  It  appears 
he  did  apply,  and  got  promises  from  the  parishioners, 
which  induced  him  to  take  no  further  steps.  If  there 
had  been  negligence  on  the  part  of  the  bondholder,  the 
Court,  in  the  exercise  of  its  discretion,  would  refuse  to 
interfere :  the  reason  of  my  judgment  is  that  I  think 
the  legal  remedy  remains  after  five  years ;  and  that  here 
there  has  not  been  such  negligence  made  out  as  to 
disentide  the  applicant. 


WioHTMAN  J.  The  Act  says  that  provisions  shall  be 
made  for  paying  off  not  less  than  one  fifth  of  the  money 
chained  in  each  succeeding  year ;  but  it  does  not  limit 
the  payment  to  one  fifth  out  of  the  rates  in  each  of  these 
years.  The  whole  may  be  pud  in  any  one  year ;  and, 
if  it  is  not  paid  off  in  five  years,  the  creditor  may  apply 
for  a  mandamus.  But  the  difficulty  in  this  case  arises 
fi-om  the  lapse  of  time  which,  if  not  accounted  for,  would 
be  fatal.  But  it  seems  that,  though  no  application  to 
this  Court  was  made  prompdy,  yet  there  were  applica- 
tions to  the  parish ;  and  I  think  it  would  be  very  hard 
upon  the  creditor  if  he  were  to  lose  his  money  under 
these  circumstances. 


Erlb  J.    The  Guardians  borrowing  this  money  had 
power  to  charge  it  on  the  rates;   and  the  provisions 
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following  are  not  obligatory,  but  directory.  I  come  to 
this  conclusion  with  some  reluctance;  for  I  think  the 
ratepayers  in  1840  and  the  succeeding  years  were  the 
parties  who  ought  to  have  defrayed  these  charges.  Here, 
however,  there  is  evidence  that  the  bondholder  was 
diligent  in  pressing  for  his  money ;  and  I  do  not  object 
to  the  conclusion  to  which  the  Court  have  come,  that 
the  delay  has  not  in  this  case  been  negligent.  It  would, 
I  think,  be  highly  satisfactory  if  it  were  in  all  such 
cases  made  obligatory  on  the  creditor  to  proceed  to 
enforce  payment  at  once.  If  the  Act  had  said  that  the 
charge  should  be  paid  off  in  five  years,  and  not  other- 
wise, it  would  have  made  it  the  duty  of  the  creditor  to 
secure  payment  in  time. 


CaoMPTON  J.  There  are  two  questions,  first,  whether, 
under  this  Act,  there  is  a  general  chai^ge  on  the  rates, 
or  only  a  chaige  on  the  rates  for  five  years.  On  this  I 
think  it  clear  that,  whether  it  would  be  expedient  to 
impose  on  the  bondholder  such  a  duty  as  my  brother 
Erie  suggests  or  not,  no  such  duty  is  by  this  Act  imposed 
on  him.  But  still,  secondly,  if  there  has  been  a  lapse  of 
time  and  want  of  diligence  on  the  part  of  the  creditor, 
the  Court,  in  the  exercise  of  its  discretion,  ought  not 
to  interfere ;  and  upon  this  part  of  the  case  I  have  had 
some  doubts  whether  the  delay  was  sufficiently  excused. 

The  Court,  in  consequence  of  the  consent 
given,  ordered  that  the  writ  should  issue 
peremptory  in  the  first  instance. 
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The  Queen  against  The  Recorder  of  Richmond.  ^"''JJJ^' 
'TF  a  FOSTER,  on  a  previous  day  in  this  Term  There  baWM 

#  9  been  no  fixed 

(26th  April)i  obtained  a  rule  Nisi  for  a  mandamus  rule  of  practice 
commanding  the  Recorder  of  Richmond  to  enter  con-  within  which 
tinuances,  and  hear  an  appeal  by  the  overseers  of  the  foramndamus 
poor  of  the  township  of  Knaresborofugh  against  an  order  J^  enterwn-"* 
removing  William  Watson  and  his  wife  and  child  from  {««*nce»  "d 

^  hear  an  appeal 

the  parish  of  Richmond  to  the  township  of  Knareahorough.  ™?"*1*  "**^*» 

From   the  affidavits  it  appeared  that  the  order  of  ordered  that 

in  future  such 

removal,  notice  of  chargeability  and  statements  of  applications 
grounds  of  removal  were  put  in  the  post  office  by  the  not  later  than 
overseers  of  Richmond  on  the  28th  September  1857,  and  following  the 
were  received  by  the  overseers  of  Knareeborough  on  the  SSch'thrre- 
29th  September.  On  the  19th  October  the  overseers  of  J^^""^*' 
Knareeborough  put  into  the  post  office  a  demand  of  a  copy  circumstances 
of  the  depositions.     This  was  received  by  the  clerk  of  affidavit  to 

t      .       •  I  t     >^  n^i        1  •  .  account  for 

the  justices  on  the  20th  October,     1  he  depositions  were  the  delay  to 

received  by  the  overseers  of  Knareeborough  on  the  21st  of  the  Court. 

October;  and  notice  of  appeal  given  on  the  28  th  October,  chargeability 

At  the  Sessions  holden  on  8th  January,  1868,   the  "g^^7^* 

Recorder,  without  hearing  the  merits,  confirmed  the  JJ"^^**'*"* 

order  of  removal  on  the  ground  that  a  copy  of  the  on  one  day  and 

^  *  "^  received  by 

depositions  was  not  applied  for  in   time,  under  stat  parish  officers 

on  the  next* 
11  &  12  Vict.  C.  31.  8.  9.  the  latter  U 

The  affidavit  stated,  as  an  excuse  for  not  having  moved  which  ^hey 
for  the  rule  in  Hilary  Term,  that  it  had  not  been  found  ^'it'uTsuffi 

cient,  within 
Stat.  11  &  12 
Fief.  c.  31 . «.  9.,  if  the  anplication  for  the  depositions  be  received  by  the  clerk  to  the  justices 
on  the  twenty  first  day  thereafter,  reckoning  one  day  inclusively  and  another  ezdusively. 
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practicable  to  convene  a  meeting  of  the  rate-payers  so  as 
to  consult  them  between  the  8th  January  and  the  end  of 
that  Term. 

A.  W.  Simpson  now  took  a  preliminary  objection.  The 
rule  has  not  been  applied  for  till  Easter  Term,  though  the 
decision  of  the  Recorder  had  been  pronounced  so  as  to 
leave  sufficient  time  for  making  the  application  in  Hilary 
Term.  The  excuse  made^  that  a  meeting  of  the  rate 
payers  could  not  be  assembled,  is  not  sufficient.  There 
was  no  need  to  have  such  a  meeting.  The  general  rule 
of  practice  is  that  the  application  must  be  made  **  in  the 
Term  following  the  Sessions  at  which  the  refusal  was 
made,  unless  under  special  circumstances,  which  should 
be  stated  in  the  affidavits,  to  account  for  the  delay ;  there 
is  no  absolute  rule  on  the  subject,  but  in  every  case  of 
application  for  a  mandamus,  any  considerable  delay  in 
making  the  application  after  the  refusal  to  do  the  act 
required,  should  be  properly  accounted  for ;"  Cameras 
Practice  on  the  Crown  Side,  219. 

T.  C  Foster,  contril.  No  delay  has  in  fact  been 
occasioned ;  for,  if  the  rule  had  been  obtained  in  Hilary 
Term,  it  must  have  been  so  late  that  cause  could  not 
have  been  shewn  within  that  Term.  There  is  no  fixed 
rule  of  practice ;  the  only  rule  is  that  the  application 
must  be  made  promptly.  In  Regirua  v.  The  Justices  of 
the  West  Riding  {a)  this  Court  held  that  taking  time  for 
the  purpose  of  obtaining  the  sanction  of  the  township, 
and  consulting  counsel,  was  a  sufficient  excuse  for 
delay. 


(a)  2  Q.  B.  505,  506,  n. 
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Lord  Campbell  C.  J.  The  majority  of  the  Court 
are  of  opinion  that  in  this  case  the  applicant  should  be 
heard ;  but  it  is  desirable  that  there  should  be  a  definite 
rule.  In  future,  therefore,  application  must  be  made 
within  the  Term  after  the  decision  of  Sessions.  This 
we  pronounce  as  a  rule  of  practice  which  will  in  future 
be  adhered  to. 

Counsel  were  then  heard  upon  the  merits. 
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T.  C.  Foster  cited  Regina  v.  Slawatone  (a). 

Per  Curiam.     We  adhere  to  the  decision  in  Regina 
V.  Slawstane  (a),  which  is  strictly  in  point. 

Rule  absolute. 

The  following  memorandum  was  made  in  the  Rule 
book,  of  this  date. 

REGULA  GENERALIS. 
It  is  ordered,  that  for  the  future  any  application  to 
this  Court  for  a  writ  of  mandamus  to  justices  to  enter 
continuances  and  hear  an  appeal  shall  be  made  not  later 
than  in  the  Term  following  the  Sessions  at  which  the 
refusal  was  made,  unless  special  circumstances  appear  by 
affidavit  to  account  for  the  delay  to  the  satisfaction  of 
the  Court. 

By  the  Court 


(a)  18  Q.  B.  388. 
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Friday,  The  QuEBN  cujainst  The  Justices  of  Kingston 

May  7th.  ^  ^ 

UPON  Thames  and  Edwabd  Philips. 


A  poor  rate,  HHOMLINSON,  in  this  Term,  obtained  a  rule  calling 

eood  on  the  ^                  <.../.*-                            nn 

face  of  it,  had  opon  four  justices  of  Kingston  upon  Thames  and 

pealed  agunst.  Edward  Philips  to  shew  cause  why  the  justices  should 

oatira  be^  "o^  i^^^  ^heir  distress  warrant  against  Philips  to  levy 

i"di!S^^^  the  amount  of  a  rate  for  the  relief  of  the  poor  of  the 

™*  OT^'rf"*  parish  o(  Kingston  upon  Tliames  made  in  October^  1857. 

the  rate,  it  From  the  affidavits  on  both  sides,  it  appeared  that  in 

was  made  to  ^                                                                    *  "^                        ^ 

appear  that  the  parish  of  Kingston  upon  Thames  a  rate  of  \s.  6d.  in 

iubsuntial  the  pound  produces  the  sum  necessary  for  the  ordinaiy 

contending  expences  of  the  parish,  and  is  the  usual  rate.  In  January^ 

WM  retro  **^  1857,  a  rate  was  made  at  1*.  6rf.  in  the  pound,  which 

Serefore  ui.  ^®^  quashed  upon  appeal  in  May^  1857.    The  overseers, 

The  jurtioes  however,  collected  the  January  rate,  informing  the  rate- 

refnsed  to  urae  '                                          jr          »                   « 

their  warrant  payers  that  credit  would  be  given  to  them  for  the 

On  an  appli*  ** 

cation  to  this  amouut  SO  paid  in  a  succeeding  rate.     In  June^  1857, 

rale  to  com-  another  rate  was  made  at  the  rate  of  \s,  6d.  in  the  pound* 

issue  the  war-  I^  being  found  that,  if,  in  levying  this  rate,  credit  was 

"^"hcM,  that  given  for  the  payments  of  the  January  rate,  the  sum 

irore'notiasti-  '®^''®^  would   not  meet   the  current  expences  of  the 

?«** »"  ^"'"  parish,  this  rate  was  paid  in  full,  on  an  understanding 

there  was  a  between  the  rate-payers  generally  and  the  overseers  that 

ground  of 

appeal  against  the  next  rate  should  be  made  for  a  larger  sum,  and  that, 

refusing' their  in  Collecting  it,  credit  should  be  given  for  the  payments 

growid.^And  of  the  January  rate.    A  rate  was  made  in  October^  1857, 

made^Sierule  *^  ^^®  ™^®  ®^  ^*'  ^"  ^^®  pound,  with  the  intention  to 

absolute.  allow  credit  according  to  this  understanding :  but,  when 
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that  rate  came  to  be  collected,  the  overseers  were  appre- 
hensive that^  if  they  allowed  such  credit  without  judicial 
sanction,  they  might  be  surcharged  They  therefore 
applied  to  the  justices  of  Kingslon  upon  Thames  for  a 
distress  warrant  against  one  of  the  rate-payers,  who  had 
been  rated  to,  and  had  paid,  both  the  January  and  the 
June  rates,  to  levy  the  whole  of  the  October  rate  without 
giving  any  credit  The  justices  declined  to  issue  their 
distress  warrant  for  this  purpose;  and  this  Court,  in 
Hilary  Term  (a),  refused  a  rule  Nisi  to  compel  them  so 
to  do.  After  this,  the  overseers  collected  the  October 
rate,  allowing  credit  to  all  the  rate-payers  who  had  actu- 
ally paid  the  January  rate.  Such  being  the  position  of 
affairs  in  the  parish,  the  following  were  the  special  facts 
which  gave  rise  to  this  application. 

Edward  Philips  was  the  owner  of  a  tenement  which 
was  unoccupied  at  the  time  when  the  January  rate  was 
made;  and  no  one  was  assessed  to  that  rate,  nor  was  any 
payment  of  that  rate  made,  in  respect  of  this  tenement 
He  was  himself  assessed  as  occupier  in  the  June  rate, 
and  paid  it  in  fulL  He  was  assessed  to  the  October  rate 
at  3«.,  and  offered  to  pay  half  that  rate :  but  he  contended 
that  be  was  entitled  to  credit  for  the  amount  which 
would  have  been  paid  in  respect  of  the  January  rate 
if  any  one  had  been  rated  to  it  in  respect  of  his  tene- 
ment The  justices,  on  application  being  made  to  them 
for  a  distress  warrant,  refused  to  grant  it. 
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The  Queeh 

▼. 
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and 
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(a)  Jtamary  lUh,  1858.  On  this  motion  it  was  not  brought  to  the 
notice  of  the  Court  that  the  rate  from  which  the  deduction  was  claimed 
wat  not  the  effective  rate  on  the  parish,  next  after  the  January  rate  was 
paid.  The  Court  acted  under  a  mistaken  impression  as  to  the  facts,  with- 
out deciding  any  point  as  to  the  effect  of  this  in  law. 
B.   B.  &  E.  8 
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Sumner  now  shewed  cause.  The  rate  made  in  October 
for  the  purpose  of  levying  the  money  which  ought  to 
have  been  levied  in  June  is  retrospective.  It  will  be 
said  that  this  is  matter  of  appeal :  but  this  Court  refused 
to  enforce  a  bad  rate,  even  after  an  appeal  had  been 
dismissed;  Rex  v.  Newcamb  {a),  [CrompUm  J.  That 
was  because,  by  the  terms  of  the  Act  (17  Cr.  2.  c.  3.  s.  1 .), 
**  no  rate  shall  be  esteemed  or  reputed  valid  and  suffi- 
cient so  as  to  collect  and  raise  the  same,"  uuless  due 
notice  shall  have  been  givenr;  which  was  not  there 
done.]  At  all  events,  the  Court  in  its  discretion  will 
not  enforce  this  rate ;  Regina  v.  Parker  (J).  \Erle  J. 
There,  a  clear,  definite  case  of  injustice  was  shevm. 
Lord  Campbell  C.  J.  Do  you  say  that  the  justices  are 
not  to  be  compelled  to  issue  their  warrant  in  any  case 
in  which  the  rate  may  be  quashed  on  appeal  ?]  The 
aigument  goes  so  far. 


TomUnson  was  not  called  upon  to  support  his  rule. 

Lord  Cabipbell  C.  J.  We  give  no  opinion  as  to 
whether  the  rate  is  good  or  bad  on  appeal :  but  we  are 
all  clearly  of  opinion  that  the  ground  of  defence  is  un- 
tenable. There  being  no  appeal,  and  the  rate  being 
good  on  the  face  of  it,  it  would  be  most  injurious  if  it 
were  to  be  supposed  that  justices  are  justified  in  refiising 
to  issue  the  warrant  because  there  is  some  ground  on 
which  there  might  have  been  an  appeaL 


WiGHTMAN,  Erle  and  Cbompton  Js.  concurred. 

Rule  absolute  (c). 

(a)  4  7.  R.  368.  (i)  1  E.  ^  B.  155. 

(c)  See  the  next  cue. 
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The  Queen  against  The  Justices  of  Kingston  Friday, 
UPON  Thames  and  Richabd  Wbdd. 


n^OMLINSON  had  obtamed  a  rule  calling  upon  Apoornte 
four  justices  o{  Kingston  upon  Thames  and  Richard  jamuary!  * 
ffedd  to  shew  cause  why  they  should  not  issue  their  2pjt^,but 
distress  warrant  against  fFedd  to  levy  the  amount  of  a  ^^^^] 
rate  for  the  relief  of  the  poor  of  Kingston  upon  Thames  1*  ^-  3-  c.23., 

*  ^  -^  the  amount  to 

made  in  October^  1857.  ^  taken  as 

payment  on 

The  aflSdavits  disclosed  the  same  facts,  as  to  the  account  of  the 
making  of  the  different  rates  in  this  parish,  as  are  stated  rate  on  the 
in  the  preceding  case  (a).  The  special  facts  giving  rise  ^t  effective 
to  this  application  were  as  follows.  Wedd  became  occu-  JJ*jJJ[J*;  b^* 
pant  of  a  house  in  September^  1857,  and  was  assessed  in  {Jj!?,^^,nt 
respect  of  it  to  the  October  rate.     He  claimed  credit  for  o^"oney.  >t^ 

*^  was  arranged 

the  amount  of  the  February  rate,  which  had  been  paid  between  the 
by  the  then  occupant  of  his  house,  who  was  assessed  in  generally  and 

-  T      -r  1      1  1  the  overseers 

that  rate.     In  Juiu  the  house  was  vacant ;  and  no  one  that  the  /«»• 
was  assessed  in  respect  of  it  in  the  rate  then  made.   The  letied  in^foll, 

the  payments 
of  the  Quashed 
rate  being  to  be  allowed  in  the  collection  of  the  next  rate.   A  rate  being  subsequently  made 
in  Oetdber,  the  overseerB,  being  apprehenstve  that  they  might  be  surcharged  if  thev  carried 

>  in  full  I 


oat  this  arrangement,  applied  for  a  distress  warrant  to  levy  the  October  rate  in  full  against 
the  occupant  of  a  house,  whose  predecessor  had  paid  the  quashed  rate.  The  justices  refused 
to  iMue  their  warrant.    On  a  rule  to  order  them  so  to  do : 

Held,  by  the  whole  Court,  that  the  payment  of  the  quashed  rate  was  to  be  taken  as 
payment  on  account  of  the  next  effective  rate,  which  in  this  case  was  that  made  in  /mm, 
and  could  not  be  taken  as  payment. 


Held  bv  Lord  CampbeB  C.J.  and  Wightman  J.,  that  the  rule  ought  to  be  made  absolute. 
But  held  by  Erh  and  CrompUm  Js.,  that  to  enforce  the  payment  in  full,  in  frustration  of 
the  arrangement,  would  be  unjust ;  and  that  this  Court,  in  its  discretion,  ought  not  to  enforce 


such  injustice. 
The  Court  being  equally  divided,  the  rule  dropped. 


(a)  Ante,  p.  25fiL 
S  2 
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1858. 

The  QoEBN 

▼. 

Jnstices  of 

KiNOSTOir 

and 

Wbdd. 


justices  had  been  applied  to  for  their  warrant  to  levy 
the  full  amount  of  the  October  rate,  and  had  refused  to 
do  so. 

Sumner  now  shewed  cause.  The  rate  in  January 
having  been  levied,  though  quashed,  the  payments  are, 
by  Stat  41  G.  3.  c.  23.  s.  1.,  to  be  taken  as  ''  payments 
on  account  of  the  next  effective  rate**  '*  which  shall  be 
made  for  the  relief  of  the  poor  of  the  same  parish." . 
[Lord  Campbell  C.  J.  The  occupant  in  this  case  is  no 
longer  the  same  person.  The  house  is  not  liable  to  the 
rate.]  No;  but  the  rate  has  been  paid.  [Cromptan  J. 
The  Act  does  not  say  a  payment  on  account  of  the  next 
rate  in  respect  of  the  sum  assessed  on  the  person  who 
has  paid.  It  would  seem  to  mean  a  payment  on  account 
of  the  sum  assessed  in  that  next  rate  in  respect  of  the 
same  premises.]  Then  there  was  no  rate  on  this  house 
till  October,  That  was  the  next  effective  rate  on  this 
house.  [^Crompton  J.  It  is,  by  the  statute,  a  payment 
on  account  of  the  next  effective  rate  for  the  relief  of  the 
poor  of  the  same  parish.  That  was  in  June.  The 
object  of  the  Legislature  may  well  have  been  to  prevent 
the  settlement  of  the  matter  hanging  over.]  At  all 
events,  the  Court  will  not  order  a  warrant  to  issue 
where  it  would  work  injustice.  If  the  allowance  had 
been  made  in  June,  fVedd  would  have  been  rated  at 
Is,  6d.  in  the  pound  only.  He  is  rated  at  3^.  in  conse- 
quence of  an  agreement  to  substitute  the  October  rate 
for  the  June  rate ;  and  it  is  unjust  not  to  allow  him  the 
benefit  of  that  agreement,  as  he  suffers  its  burthen. 


Tomlinson,  in  support  of  the  rule.    The  officers  of  the 
poor   acknowledge   that   there  was    an  understanding 
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equivalent  to  an  agreement  that  the  October  rate  should  1868. 
be  in  the  place  of  the  June  rate,  and  as  individuals  they  xhe  Qukkh 
think  that  it  would  be  fair  to  allow  the  deduction  claimed, 
and  wish  to  do  so  if  it  can  be  done :  but  they  are  advised 
that  they  cannot  do  so,  as  the  June  rate  was  the  next 
effective  rate,  and  they  have  no  power  to  make  an  allow- 
ance against  any  other  rate. 


Justices  of 

KlKOSTON 

and 
Wbdd. 


Lord  Campbell  C.  J.  I  am  of  opinion  that  the  rule 
ought  to  be  absolute.  The  rate  in  this  case  was  good 
on  the  face  of  it ;  and  there  was  no  appeal  against  it  It 
ought  to  be  collected,  except  in  so  far  as  any  abatement 
is  ordered  by  the  Legislature.  Stat  41  6r.  3.  c.  23. 
does  in  certain  circumstances  make  an  abatement  The 
amount  of  the  quashed  rate  is  to  be  taken  as  payment 
on  account  of  the  "next  effective  rate"  made  in  the 
parish.  But  here  there  was  an  effective  rate  on  the 
parish  made  in  June.  That  was  the  rate  on  account  of 
which  the  payment  was  made ;  and  there  is  no  authority 
to  make  any  abatement  in  collecting  a  subsequent  rate. 
Nor  do  I  see  that  this  will  be  any  hardship  on  Mr. 
Weddy  who  did  not  himself  pay  the  former  rate. 


WiGHTMAN  J.  I  am  of  the  same  opinion.  The  statute 
authorizes  a  deduction  from  the  next  effective  rate.  In 
this  case,  if  the  former  occupant  had  not  quitted  the 
house,  he  would  have  been  entitled  to  a  deduction  from 
the  June  rate.  But  the  house  was  then  vacant;  the 
defendant  did  not  come  in  till  September;  and  he  claims 
to  treat  the  payment  as  on  account  of  the  October  rate : 
that  was  not  the  next  effective  rate,  so  that  he  is  not 
within  the  terms  of  the  only  Act  upon  the  subject  I 
therefore  think  that  the  rule  should  be  absolute. 
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The  QuEEH 

▼. 

Justices  of 

Kingston 

and 

Wedd. 


Erle  Jl  I  regret  that  I  cannot  concur  in  the  reasons 
of  tny  Lord  and  my  Brother  Wightman  for  thinking  that 
this  rule  should  be  made  absolute.  As  between  man  and 
man,  it  seems  to  me  clear  that  the  person  who  is  resist- 
ing this  payment  is  entitled  to  the  abatement  which  he 
claims;  and  it  is  clear  that  the  parties  making  the  rate 
considered  that  he  was  so  entitled.  The  rate  made  in 
January  having  been  quashed,  those  who  had  paid  it 
might  deduct  the  sums  paid  from  the  next  effective  rate 
on  the  same  parish.  That  is  equivalent  to  a  right  that 
those  premises  should  have  a  credit  for  the  rate  paid  as 
between  them  and  the  premises  that  had  not  paid.  For 
the  convenience  of  the  parish  an  agreement  was  come  to 
that  no  deduction  should  be  made  from  the  June  rate, 
the  whole  amount  to  be  raised  by  that  rate  being  re- 
quired for  current  expences,  and  that  those  persons  who 
were  entitled  to  claim  an  abatement  on  account  of  their 
payments  of  the  quashed  January  rate  should  be  allowed 
to  deduct  the  sums  paid  from  the  October  rate.  Accord- 
ingly, in  October  a  double  rate  was  made  at  3«.  in  the 
pound,  being  Is.  6d.  for  the  current  expences  and  Is.  6d. 
for  the  quashed  rate ;  in  this  sense,  that  the  persons  that 
had  paid  that  rate  should  be  exempt  therefrom,  and  that 
those  who  had  not  should  be  liable  thereto.  The  January 
rate  had  been  paid  in  respect  of  these  premises  by  the 
former  occupier ;  and,  if  the  present  occupier  was  com- 
pelled to  pay  the  double  rate  in  October,  his  premises 
would  be  overrated  at  double  the  amount  as  between 
him  and  the  other  occupiers  who  had  paid  the  January 
rate.  I  think  therefore  that  the  October  rate  became 
the  next  effective  rate  for  the  purpose  of  this  allowance, 
and  that  the  occupier  of  the  premises  was  entitled  to 
claim  exemption  from   the  liability  to  pay  that  sum 
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which  might  have  been  deducted  from  the  former  rate.        1858. 
Looking  at  the  understanding  come  to  by  all  parties,  I    xhe  Qubbh 
cannot  concur  in  the  opinion  that  the  parish  officers     jogtioesof 
were  bound  to  levy  upon  Wedd  for  the  double  rate  at 
which  he  was  indeed  nominally  assessed,  but  only  for 
the  purpose  above  explained. 


K1HG8TON 

and 

WiDD. 


Cbomfton  J.  I  was  a  party  to  the  judgment  in 
Regina  v.  Parker  (a) ;  in  which  case  we  acted,  as  I 
understood,  on  the  principle  that,  when  we  saw  that  an 
allowance  in  fairness  and  justice  ought  to  be  made,  we 
would  not,  in  the  exercise  of  our  discretion,  interfere  to 
prevent  the  parish  officers  from  making  it  And  I  appre- 
hend that  we  were  warranted  in  so  doing ;  for  the  man- 
damus is  a  high  prerogative  writ,  which  it  is  not  obliga- 
tory on  us  to  grant  for  the  purpose  of  working  injustice. 
The  facts  in  the  present  case  seem  to  me  to  make,  if 
anything,  a  stronger  case  of  injustice  than  those  in 
Regina  v.  Parker  (a)  ;  and,  without  positively  saying 
that  I  think  the  ground  of  our  decision  in  that  case  was 
right,  I  think  I  must  consider  it  to  be  law :  and,  if  so, 
we  ought  not  to  compel  the  levying  of  this  rate. 

The  Court  being  equally  divided, 
the  rule  dropped. 


(a)  1  B.^B.  155. 
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Friday.  The  Queen  against  The  Sudbuby  Burial  Board. 

Stat.  16  &  16  TTUGH  HILL  had  in  this  Term  obtained  a  rule  Nisi 

Autboriziog  the  for  a  mandamus  to  the  Burial  Board  of  the  parishes 

S 'bJ^J^^^  of  Saint  Peter,  Saint  Gregory,  All  Saints  and  BalUngdon 

iTapplfMble'to  ^^  Brandon,  in  the  borough  of  ^tccffttiry,  commanding 

a  parish  not  ^\^^^  j^  j^  ^U  such  thinfls  as  are  lawful  and  necessary 

having  scpa-  °  •' 

rate  overseers,    to  raise  the  required  amount  due  for  the  purchase  money 
nor  separatelv  ^, 

maintaining  its  of  the  new  burial  ground,  and  to  pay  the  same  to  Mrs. 

the  interpreta-'  Frances  Gooday.     The  affidavits  on  both  sides  disclosed 

extends  the  that  Mrs.  Frances  Crooday  was  the  executrix  of  a  person 

woJd  to^'lLS  ^ho  had  sold  to  the  Burial  Board  the  site  of  a  new 

havin*  TO  ^'  burial  ground  of  which  the  Board  had  taken  possession, 

rate  overseers  The  executrix  had  obtained  judgment  by  default  against 

and  separately  ^      ^  *'  ^^ 

maintaining       the  Burial  Board  for  the  price,  and  had  issued  execution, 

their  own 

poor,  but  does    but  obtained  only  part  of  the  judgment  debt;  and  she 

parishes  which,  had  required  the  Burial  Board  to  take  the  proper  steps 

d°o not^fu*im*°'    for  raising  the  residue  out  of  the  poor  rates.     On  the 

ditkms!^""         rule  coming  on,  Lord  Campbell  C.  J.  intimated  that  in 

such  a  matter  it  was  (it  that  the  writ  should  go  in  order 

that  the  question  might  be  on  the  record:    but,  the 

counsel  on  both  sides  having  stated  that  a  third  person 

had  been  willing  to  lend  the  money  on  the  security  of 

the  rates  but  for  an  objection  taken  by  his  counsel  to 

the  authority  of  the  Burial  Board  to  charge  them,  and 

probably  would  do  so  if  the  opinion  of  this  Court  was 

that  the  objection  was  unfounded,  which  would  obviate 

the  necessity  of  further  litigation,  and  that  this  was  the 
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only  point  intended  to  lye  discussed  on  the  rule,  the        1953. 
Court  consented  to  hear  and  give  their  opinion  on  that    xhe  Queen 

^  SUDBUBT 

The  fects  raising  this  question  appeared  on  the  affi-    BarUl  Board, 
davits  to  be  as  follows. 

The  town  of  Sudbury  consists  of  three  ancient  eccle- 
siastical parishes,  Saini  Peter,  Saint  Gregory  and  AU 
Saints,  each  having  a  separate  church,  churchyard  and 
churchwardens.  Bj  1  stat.  1  Ann.  c.  34.  (a)  a  corporation 
was  created  for  the  management  of  the  poor  of  the  town 
of  Sudbury,  consisting  of  the  three  parishes ;  and,  since 
that  Act,  one  poor  rate  on  the  three  parishes  is  made  for 
defraying  the  ezpences  of  the  management  of  the  poor 
of  all  three  indiscriminately.  The  hamlet  of  BalUngdon 
cum  Brandon  has  separate  churchwardens  and  a  separate 
vestry,  and  maintains  its  own  poor  separately ;  but  the 
inhabitants  attend  the  church  of  the  parish  of  AU 
Saints  ;  and  their  dead  were  interred  in  the  churchyard 
of  that  parish.  In  1854  the  churchyards  in  the  three 
parishes  were  closed;  and  a  joint  Burial  Board  for  the 
three  parishes  and  the  hamlet  was  constituted.  For  the 
purposes  of  the  discussion,  it  was  assumed  that  every 
thing  was  regular  if  there  was,  at  that  time,  power  to 
constitute  a  board  for  districts  situated  as  the  three 
parishes  and  the  hamtet  were. 

Montague  Smith  now  shewed  cause.  Stat.  16  &  17 
Vict,  c  134.  s,  7.  extends  the  provisions  of  stat.  15  &  16 
Vict.  c.  85.  to  parishes  not  in  the  Metropolis.  It  is  under 
the  provisions  of  that  Act,  if  at  all,  that  this  Burial  Board 

(a)  Private.  ''  For  erectiog  hospitals  and  workhouses  within  the  town 
of  SutUmry  in  the  county  of  Smffulk,  for  the  better  employing  and  main* 
taining  the  poor  thereof." 
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1858.        is  constituted.     Stat  15  &  16  Vict  c.  85.  #.  10.  authorizes 
The  QuBiH    ^^  forming  of  a  Burial  Board  on  the  requisition  of  the 
SuDBFRT      "^®  payers   "  of  any  parish."    That  is  the  first  step 
Burial  Bowd.   which  is  requisite.     Now  sect.  52  enacts  that  " « parish* 
shall  mean  every  place  having  separate  overseers  of  the 
poor,  and  separately  maintaining  its  own  poor.**    The 
three  parishes  within  the  town  of  Sudbury  do  not  sepa- 
rately maintain  their  own  poor,  and  have  not  separate 
overseers.     They  are  therefore  not  parishes  within  that 
Act   Stat.  18  &  19  Vict.  c.  128.  s.  11.  enables  such  places 
as  these  to  form  Burial  Boards,  but  is  not  retrospective. 

Hugh  mU,  contra.  If  the  language  used  in  sect  52 
had  been  such  as  to  shew  that  the  Legislature  intended 
to  exclude  all  parishes  that,  for  any  reason,  had  not 
separate  overseers,  the  objection  might  be  good.  But 
the  language  used  is  in  efiect  the  same  as  if  the  Legis- 
lature had  said  the  word  parish  shall  mean  what  it  does, 
and  also  shall  include  every  place  having  separate  over- 
seers and  separately  maintaining  its  own  poor.  The 
section  begins  as  is  usual  by  saying  that  the  words  shall 
bear  the  meaning  assigned  "  unless  there  be  something 
in  the  subject  or  context  repugnant  to  such  construc- 
tion." The  limited  meaning  proposed  by  the  other  side 
would  exclude  many  parishes  which  the  Legislature 
intended  to  include. 

Ijord  Campbell  C.  J.  I  think  that  the  construction 
proposed  to  be  given  to  the  word  parish,  so  as  to  make 
it  exclude  such  parishes  as  these,  would  be  directly 
repugnant  to  the  whole  object  of  the  Act,  and  would 
in  many  cases  defeat  the  object  of  the  Legislature.  I 
think  clearly  that  the  interpretation  clause  extends  the 
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meaning  of  the  word  so  as  to  include  such  places  though        i858. 

not  parishes,  but  does  not  exclude  parishes.  The  Quebn 

▼. 

SUDBUBT 

WiGflTMAN  J.     I  am  of  the  same  opinion.    The  con-    Bo"»l  ^0*^^- 
struction  proposed  is  repugnant  to  the  whole  context. 

(No  other  Judge  was  present.) 

Rule  absolute. 


Richard  Nicholson  against  Charles  Arthur  Saturday, 

^  May  8th. 

Hill  Heaton  Ellis. 


A  CTION  for  monej  had  and  received.     By  consent  Stot.7&8«ci. 
of  parties,  and  order  of  Coleridge  J.,  the  following  aiwlishinff  the 
case  was  stated,  without  pleadings,  under  sect.  46  of  th"'cityand 
The  Common  Law  Procedure  Act,  1852  (15  &  16  VicL  ^^?^^^ 

C.  76.).  Md  directing 

-^  that  the  county 

The  plaintiff  is  clerk  of  the  peace  for  the  City  and  Bewions  for 
Liberty  of  fVestminster.    The  defendant  is  clerk  of  the  be  holden  bj 
peace  for  the  county  of  Middksexy  within  which  county  within  the  City 
the  City  and  Liberty  of  fFestminster  is  locally  situate.       Jnacts,  by  '* 

Separate  commissions  of  the  peace  have  always  been  thfponionB** 
issued  for  the  county  and  for  the  City.  Mv^Jfficet 

On  6th  Auffust,  1844,  staL  7  &  8  Vict  c,  71.,  "For  ^^^^J^^^^^ 
the  better  administration  of  criminal  justice  in  Middle-  clerk  of  the 
<er,"  was  passed;  under  which  an  Assistant  Judge  was  other  oiBcera 

appointed  for  the  Middlesex  Sessions.  of  sessions  of 

the  peace  for 
the  said  City 

and  Liberty,  shall,  so  long  as  they  shall  be  entitled  to  hold  their  several  offices,  execute 

the  dotles  and  be  entitlM  to  the  emoluments,  within  the  said  City  and  Liberty,  of  the 

several  offices  of  sheriff,  clerk  of  the  peace  and  other  corresponding  officers  of  the  connty 

of  MiddUitx, 
Held,  that  this  extends  only  to  the  persons  holding  the  offices  in  the  City  and  Liberty 

at  the  time  of  the  Act  passing.     By  the  Court  of  Exchequer  Chamber,  the  Court  of  Q.  B. 

havfaig  been  equally  divided. 
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1858.  And  by  the  1  lib  and  12th  sections  it  was  enacted  as 

Nicholson      follows. 

Ellis.  "^1"  ^^^  whereas  by  an  Act  passed  in  the  ninth 

year  of  the  reign  of  King  George  the  Fourth  («),  inti- 
tuled *  An  Act  to  enable  the  justices  of  the  peace  for 
Westminster  to  hold  their  sessions  of  the  peace  during 
Term  and  the  sitting  of  the  Court  of  King's  Bench/ 
the  sessions  of  the  peace  for  the  said  City  and  Liberty 
are  limited  to  the  weeks  preceding  the  holding  of  each 
of  the  quarter  or  general  sessions  of  the  peace  for  the 
said  county  of  Middlesex :  and  whereas  by  ancient  usage 
and  of  right  the  justices  of  the  peace  for  Middlesex  have 
constantly  holden  and  may  hold  their  sessions  of  the 
peace  for  the  said  county  within  the  said  City  and 
Liberty,  and  the  holding  of  sessions  for  the  City  and 
Liberty  has  become  unnecessary;  Be  it  enacted,  that 
after  the  sessions  of  the  peace  which  shall  be  holden  in 
and  for  the  said  City  and  Liberty  next  after  the  passing 
of  this  Act  sessions  of  the  peace  in  and  for  the  said  City 
and  Liberty  shall  cease  to  be  holden,  and  the  sessions  to 
be  holden  in  and  for  the  said  county  of  Middlesex  shall 
be  holden  by  adjournment  within  the  said  City  and 
Liberty,  and  shall  have  full  jurisdiction  over  all  things 
cognisable  by  the  sessions  for  the  said  City  and  Liberty ; 
and  that  the  inhabitants  of  the  said  City  and  Liberty 
shall  not  be  exempted  from  serving  on  juries  at  the 
sessions  of  the  peace  for  the  county  of  Middlesex  holden 
within  the  said  City  and  Liberty." 

''  12.  And  be  it  enacted,  that  the  persons  holding  the 
several  offices  of  high  bailiff  of  Westminster,  clerk  of  the 
peace,  and  all  other  officers  of  the  court  of  sessions  of 

(a)  Stat.  9  O.  4.  e.  9. 
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the  peace  for  the  said  City  and  Liberty,  shall,  so  long  as       1S58. 
they  shall  be  entitled  to  hold  their  several  offices, 'exe-    Nicholson 
cute  the  duties  and  be  entitled  to  the  emoluments  within        ^  ^' 
the  said  City  and  Liberty  of  the  several  offices  of  sheriff, 
clerk  of  the  peace,  and  other  corresponding  officers  of 
the  county  of  Middksex:   provided  always,   that   the 
records  of  every  session  of  the  peace  for  the  said  county 
holden  within  the  said  City  and  Liberty  shall  be  sent, 
within  fourteen  days  after  such  session,  by  the  clerk  of 
the  peace  of  the  said  City  and  Liberty,  to  the  clerk  of 
the  peace  of  the  said  county,  and  shall  be  kept  by  him 
with  the  other  records  of  his  office.*' 

Up  to  the  time  of  the  passing  of  the  said  Act,  and  for 
many  years  previously,  four  general  quarter  sessions  and 
eight  general  sessions  of  the  peace  for  the  county  had 
been  usually  held  in  each  year  at  the  Sessions  House, 
Ckrkentcellt  with  an  adjournment  once  every  year,  or 
oftener,  into  Westminster:  and  four  quarter  sessions  of 
the  peace  for  the  City  and  Liberty  of  Westminster  had 
been  held  in  each  year  at  the  Guildhall,  Westminster. 

The  jurisdiction  of  the  quarter  sessions  for  the  City 
and  Liberty  was  confined  to  matters  arising  within  the 
City  and  Liberty;  but  the  jurisdiction  of  Middlesex 
sessions  extended,  and  still  extends,  over  the  whole 
county,  including  the  City  and  Liberty  of  Westminster, 
and  to  matters  arising  within  the  said  City  and  Liberty, 
though,  in  practice,  such  matters  were  (before  the  passing 
of  the  said  Act)  usually  dealt  with  and  disposed  of  at 
the  sessions  for  the  said  City  and  Liberty. 

Since  the  passing  of  the  said  Act,  the  sessions  of  the 
peace  in  and  for  the  said  City  and  Liberty  have  (with 
exception  of  one  session)  ceased  to  be  holden. 
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1858.  I^c  sessions  for  the  county  have,  since  the  passing  of 

N1CHOL8OK  ^®  ^'^  ^^^>  ^^^  holden  by  adjournment  (as  directed 
by  the  Act)  within  the  City  and  Liberty :  and,  according 
to  the  arrangement  now  existing,  eight  general  and  four 
quarter  sessions  for  the  county  are  held  every  year  at 
the  Sessions  House,  CterkenweU;  and  each  of  such  ses- 
sions is  adjourned  to  and  held  at  the  Guildhall,  West" 
minster,  within  the  said  City  and  Liberty.  At  these 
sessions  for  the  county  cases  are  heard  and  determined 
arising  as  well  within  the  limits  of  the  City  and  Liberty 
as  in  other  parts  of  the  county  without  those  limits; 
and  fees  and  emoluments  arise  in  respect  of  each  of  such 
classes  of  business. 

The  late  clerk  of  the  peace  for  Westminster^  who  held 
the  office  at  the  time  of  the  passing  of  the  said  Act,  and 
had,  previously  to  the  passing  thereof,  performed  the 
duties  of  clerk  of  the  peace  at  the  sessions  held  in  and 
for  the  city  of  Westminster,  acted,  after  the  passing  of 
the  said  Act,  as  clerk  of  the  peace  at  the  adjourned 
sessions  for  the  county  held  at  Westminster,  until  his 
resignation  as  hereinafter  mentioned,  and  received 
annually,  in  lieu  of  the  emoluments,  a  fixed  sum  agreed 
on  between  him  and  the  clerk  of  the  peace  for  the 
county.  On  12th  October,  1857,  he  resigned  his  office : 
and,  on  the  following  day,  the  plaintiff  was  duly  ap- 
pointed clerk  ojf  the  peace  for  Westminster,  and,  in 
virtue  of  such  appointment,  has  claimed  and  claims  to 
execute  the  duties,  and  to  be  entitled  to  the  emoluments, 
of  clerk  of  the  peace  within  the  said  City  and  Liberty ; 
which  claim  has  been  and  is  opposed  by  the  clerk  of  the 
peace  for  Middlesex, 

There  are  duties  belonging  to  the  office  of  clerk  of 
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the  peace  for  Wettmimter  other  than  any  which  he  may        1858. 
have  in  respect  of  business  done  at  general  or  quarter     i^ioholbon 
sessions. 

The  Court  shall  have  power  to  draw  inferences  of  fact 
if  necessary. 

The  questions  for  the  opinion  of  the  Court  are : 

First,  Does  the  12th  section  of  the  said  Act  extend 
to  the  plaintiff,  or  apply  only  to  the  person  holding  the 
oflSce  of  clerk  of  the  peace  for  Westminster  at  the  time 
of  the  passing  of  the  Act  ?  Secondly,  if  the  first  ques- 
tion should  be  determined  in  favour  of  the  plaintiff,  is 
the  right  of  the  plaintiff  to  the  emoluments  of  clerk  of 
the  peace  therein  mentioned  limited  to  those  arising 
from  cases  which  might  have  been  heard  and  determined 
at  the  sessions  held  in  and  for  the  City  and  Liberty  of 
WeBtmnster  if  the  said  Act  had  not  been  passed  ?  or. 
Thirdly,  Does  it  extend  to  all  business  actually  trans- 
acted at  the  adjourned  county  sessions  holden  within 
the  said  City  and  Liberty  ? 

If  the  Court  shall  be  of  opinion  that  the  first  and 
third  questions  ought  to  be  answered  in  favour  of  the 
plaintiff,  judgment  is  to  be  entered  for  the  plaintiff  for 
lOIL  and  costs.  If  the  Court  shall  be  of  opinion  that 
the  first  and  second  questions  are  to  be  answered  in 
fiivonr  of  the  plaintiff,  judgment  is  to  be  entered  for  the 
plaintiff  for  6L  with  costs.  If  the  opinion  of  the  Court 
18  that  the  first  question  shall  not  be  answered  in  the 
plaintiff's  fiivour,  judgment  is  to  be  entered  for  the 
defendant  with  costs. 

The  case  was  argued  in  last  HUary  Term  (a),  by  Sir 
F.  KeUjfi  for  the  plaintiff,  and  Sir  F.  The$iger  for  the 

(a)  Januury  22d,  1831. 
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1858.       defendant.      The  coarse  of  argument  will  sufficiently 
Nicholson    appear  by  the  judgments  of  the  learned  Judges  in  this 
£lu8.        Court,  and  the  argument  and  judgment  on  appeal  in  the 
Exchequer  Chamber* 

Cur.  adv.  vulL 

On  this  day,  the  learned  Judges,  being  divided  in 
opinion,  delivered  judgment  seriatim. 

CromptoH  J.  Crompton  J.  The  question  in  this  case  was  whether 
the  plaintiff,  as  clerk  of  the  peace  for  the  City  and 
Liberty  of  Westminster,  was  entitled  to  certain  fees  and 
emoluments  of  the  clerk  of  the  peace  of  the  county  of 
Middlesex,  arising  within  the  City  and  Liberty.  This 
depended  entirely  on  the  1 1th  and  1 2th  clauses  of  stat. 
7  &  8  Vict  c.  71.,  ^'For  the  better  administration  of 
criminal  justice  in  3Sddksez.^  The  justices  for  the 
City  and  Liberty  had  been  accustomed  to  hold  sessions 
for  the  City  and  Liberty;  the  times  for  holding  which 
were  regulated  by  stat  9  G.  4.  c.  9.  And  the  justices 
for  the  county  had  been  accustomed  to  hold,  and  had 
the  right  of  holding,  county  sessions  within  the  City  and 
Liberty. 

The  Uth  section  of  stat  7  &  8  Vict,  c  71.,  after  re- 
citing the  above  facts,  and  that  the  holding  of  sessions 
for  the  City  and  Liberty  had  become  unnecessary,  pro- 
ceeded to  enact  that,  after  the  next  Sessions  after  the 
passing  of  the  Act,  sessions  of  the  peace  in  and  for  the 
City  and  Liberty  should  cease  to  be  holden,  and  the 
sessions  in  and  for  the  county  o{  Middlesex  should  be 
holden  by  adjournment  within  the  City  and  Liberty, 
and  should  have  full  jurisdiction  over  all  things  cogni- 
zable by  the  sessions  for  the  City  and  Liberty ;  and  that 
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the  inhabitants  of  the  City  and  Liberty  should  not  be 
exempted  from  serving  on  juries  at  the  sessions  of  the 
peace  for  the  county  of  Middlesex  to  be  holden  within 
the  sdd  City  and  Liberty. 

By  the  12th  clause  it  was  enacted  that  the  persons 
holding  the  several  offices  of  high  bailiff  of  Westminster, 
clerk  of  the  peace,  and  all  other  offices  of  the  Court  of 
sessions  of  the  peace  for  the  said  City  and  Liberty,  shall, 
BO  long  as  they  shall  be  entitled  to  hold  their  several 
oflSces,  execute  the  duties  and  be  entitled  to  the  emolu- 
ments within  the  said  City  and  Liberty  of  the  several 
offices  of  sheriff,  clerk  of  the  peace,  and  other  corres- 
ponding officers  of  the  county  of  Middlesex.  Provided 
always,  that  the  records  of  every  session  of  the  peace  for 
the  said  county  holden  within  the  said  City  and  Liberty 
shall  be  sent,  within  fourteen  days  after  such  session,  by 
the  clerk  of  the  peace  of  the  said  City  and  Liberty,  to 
the  clerk  of  the  peace  of  the  said  county,  and  shall  be 
kept  by  him  with  the  other  records  of  his  office. 

The  question  was,  Whether,  upon  the  construction  of 
the  1 2th  section,  the  clerks  of  the  peace,  high  bailiff  and 
other  officers  for  the  City  and  Liberty,  who  had  still 
some  duties  to  perform  not  connected  with  the  sessions, 
were  always  to  perform  the  duties  and  receive  the 
emoluments  of  the  offices  for  the  county  at  the  sessions 
holden  in  Westminster,  or  whether  the  persons  who  were 
the  clerks  of  the  peace,  high  bailiff  and  other  officers  for 
the  city  at  the  time  of  the  passing  of  the  Act  were  the 
only  persons  who  were  intended  by  the  Act  to  be  placed 
in  the  situation  of  performing  the  functions  and  receiving 
the  emoluments  of  the  officers  of  the  county  at  the 
county  sessions  during  their  continuance  in  office:  in 
other  words,  whether  the  provision  was  to  be  a  perpetual 
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1858.       arrangement  or  only  a  temporary  arrangement  for  the 
Nicholson    protection  and  compensation  of  the  officers  who  would 

Eujs.       Otherwise  have  been   injured  by  the  operation  of  the 
11th  section  in  destroying  their  offices  as  officers  of  the 
'*'"^''^  '    city  sessions,  and  putting  an  end  to  their  funcdons  as 
such. 

The  person  who  was  clerk  of  the  peace  for  the  City 
and  Liberty  had  died  since  the  passing  of  the  Act :  and 
the  plainti£F  had  been  since  appointed  clerk  of  the  peace 
for  the  City  and  Liberty.  If  the  arrangement  in  ques- 
tion were  a  permanent  one,  he  was  entitled  to  perform 
the  duties  and  receive  the  emoluments  in  question.  If 
the  arrangement  were  to  end  at  the  death  of  the  person 
in  office  at  the  passing  of  the  Act,  or  upon  his  ceasing 
to  hold  office,  the  plaintifip  had  no  title. 

T  am  of  opinion  that  the  arrangement  was  a  tempo- 
rary one,  intended  for  the  compensation  and  protection 
of  the  vested  interest  of  the  then  clerk  of  the  peace; 
and  that  it  was  to  continue  only  during  his  life  and 
continuance  in  office,  so  as  to  terminate  on  his  death 
or  resignation. 

The  11th  section  entirely  abolishes  the  Court,  and 
enacts  that  it  should  no  longer  be  holden:  and,  in 
abolishing  the  Court,  the  functions  in  question  were 
necessarily  abolished ;  and  with  the  functions  the  fees 
also  would  necessarily  be  done  away  with.  The  Legis- 
lature would  naturally,  therefore,  be  expected  to  make 
provision  for  the  loss  and  injury  to  the  parties  to  be 
affected  by  the  change.  But  there  was  no  occasion  to 
make  provision  with  respect  to  persons  having  no  vested 
interest,  but  who  might  take  office  in  the  altered  state 
of  the  law.  It  would  be  novel  in  our  legislation  to  make 
provision  for  such  persons,  who  are  entitled  to  no  com- 


XXI.   VICTORIA.  275 

pensation  as  they  have  lost  nothing  by  the  enactment,  i858. 
haying  sought  for  and  accepted  o£Bce  subsequently  to  njoholsoh 
the  change.  It  is  to  be  observed  that,  the  11th  section  ^^^ 
having  put  an  end  to  the  Court  and  the  offices,  the 
functions  and  the  emoluments,  and  the  old  rights  being  ^*»*/^*~  ''• 
entirely  gone,  it  lies  on  the  parties  claiming  the  new 
rights  given  by  the  12th  section  to  bring  themselves 
within  it.  If  the  words  are  so  ambiguous  that  they 
cannot  be  certainly  said  to  confer  the  new  rights  on  the 
individuals  claiming  to  be  within  the  new  enactments, 
the  party  so  claiming  must  fidl.  I  think  that  the  de- 
fendant is  right  in  his  assertion,  not  merely  that  the 
words  may  be  ambiguous,  but  that  they  appear  more 
&voiU!able  to  the  construction  by  which  the  arrangement 
is  regarded  as  temporary  only,  in  the  nature  of  a  com- 
pensation clause,  in  favour  of  the  parties  holding  office 
at  the  time  of  the  passing  of  the  Act,  and  suffering  from 
the  consequences  of  its  enactments,  than  to  the  con- 
struction by  which  the  arrangement  would  be  treated  as 
permanent  I  think  that  such  an  anomalous  arrange- 
ment was  not  likely  to  be  intended  for  a  permanent 
one;  and  that  the  provisions  for  carrying  out  the  ar- 
rangement are  quite  as  well,  if  not  better,  adapted  for  a 
temporary  arrangement  The  expression,  the  persons 
holding  the  several  offices  of  high  bailiff,  &c.,  will  with- 
out much  straining  apply  perhaps  to  either  view  of  the 
case.  It  strikes  me,  prim&  facie,  as  intended  to  refer  to 
persons  now,  that  is  at  the  time  of  the  passing  of  the 
Act,  holding.  I  think  that  some  expression  to  shew  that 
it  meant  '*for  the  time  being"  should,  and  probably 
would,  have  been  inserted  if  it  had  been  intended  other- 
wise than  as  a  compensation  for  the  parties  then  holding 
office.    And  I  think  that  the  more  probable  construction 
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IK58.  is  that  the  persons  now  holding  oflSce  were  intended.  If 
NicuoLsoM  i'  ^^^  "ot  been  introduced  to  point  to  the  particular 
Ellis  persons,  it  would  have  been  much  more  simple  to  have 
said  the  high  bailiff,  the  clerk  of  the  peace,  &c.,  with 
CromistonJ.  ^^  ^jthout  the  words  "for  the  time  being,**  should 
execute  the  functions,  than  to  use  the  expression  *^ per- 
sons holding^  &c.,  which  certainly  appears,  in  my  judg- 
ment, rather  to  point  to  the  particular  persons  then 
holding  the  offices.  I  think  that  the  subsequent  words 
in  the  paragraph,  "so  long  as  they  shall  be  entitled  to 
hold  their  several  oBBces,"  are  strong  to  shew  that  the 
enactment  was  intended  to  apply  to  the  persons  tlien  in 
qfficey  and  not  to  subsequent  high  bailiffs  and  clerks  of 
the  peace.  The  words  *Uhe  persons  holding"  &c.,  "so 
long  as  they  shall  be  entitled,"  seem  to  me  to  refer  to 
the  then  holders  personally.  If  the  enactment  is  to  be 
read  as  high  bailifis  and  clerks  of  the  peace  for  the  time 
being,  there  could  be  no  use  for,  or  occasion  to  insert, 
these  words  of  qualification,  "  so  long  as  they  shall  be 
entitled  to  hold  their  several  offices ;"  as  on  ceasing  so 
to  hold  they  would  be  no  longer  high  bailifis  or  clerks 
within  the  enactment.  Whereas  some  such  words  seem 
to  me  to  have  been  absolutely  necessary,  according  to 
the  view  I  take  of  the  meaning  of  the  words  "  person 
holding."  If  the  enactment  was  intended  to  give  a 
compensation  to  the  person  holding  the  office,  it  was 
absolutely  necessary  to  qualify  what  had  preceded  by 
saying  "so  long  as  they  shall  be  entitled  to  hold  their 
several  offices :"  otherwise,  the  right  being  given  to  the 
persons^  these  persons  would  have  been  entitled  to  per- 
form the  duties  and  receive  the  fees  afler  they  had  no 
right  to  be,  or  ceased  to  be,  clerks  of  the  peace  for  the 
City  and  Liberty.     The  meaning  would  be :  "  We  give 
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you  this  compensation  for  what  you  have  lost  aa  clerk         iS5H. 

of  the  peace  for  Westmiruter :  but  we  do  not  mean  it  to     nicholsoh 

continue  when  you  would  not  have  been  acting  as  clerk 

of  the  peace  on  the  old  arrangement:  and,  if  you  cease 

to  be  clerk  of  the  peace,  as  you  would  have  lost  nothing     ^^'^^p^^  ^ 

we  give  you  nothing."  I  see  no  difficulty  whatever  in  every 

thing  on  the  death  of  the  particular  officers  falling  into 

the  regular  course  of  a  quarter  sessions  for  the  county. 

I  think  that  the  object  of  the  statute  was  to  do  away 
with  the  practice  of  having  two  courts  of  session  and 
two  sets  of  functionaries,  and  to  bring  every  thing  within 
the  cognizance  of  the  county  sessions,  and  to  leave  that 
as  the  sole  Court,  keeping  some  of  the  old  functionaries 
pro  tempore  who  might  otherwise  have  complained  of 
the  new  arrangement. 

After  the  death  of  those  functionaries,  there  will  be 
found  no  difficulty  in  the  sheriff  and  the  clerk  of  the 
peace  of  the  county  assuming  the  usual  functions  as  to 
the  county  sessions.  For  this  purpose,  what  seems  to 
have  been  an  old  exemption  of  the  inhabitants  of  West* 
tnhuier  from  serving  on  the  juries  at  the  county  sessions 
was  abolished,  so  far  as  the  adjourned  county  sessions  at 
Westminster  are  concerned.  There  would  be  no  diffi- 
culty in  the  sheriff  summoning  these  persons  in  the 
usual  way :  and  probably  in  practice  he  would  summon 
the  juries  from  the  other  parts  for  the  ClerhenwelldeB&xon^. 
An  inconvenience  which  would  have  occurred  during 
this  temporary  arrangement,  however,  was  foreseen  and 
provided  for  by  the  Legislature.  The  Courts  being 
thenceforth  to  be  Courts  of  county  sessions,  the  keeping 
the  records  ought  to  be  in  the  hands  of  the  proper 
custodiers  of  the  county  records:  persons  requiring 
recourse  to  such  documents  would  naturally  go  to  the 
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derk  of  the  peace  of  the  county ;  and  it  was  highly 
desirable  that  the  temporary  anrangemeiit  should  not 
prevent  the  records  of  the  county  being  all  kept  together 
in  the  hands  of  one  recognised  oflScer.    Indeed^  but  for 
the  provision  I  am  about  to  refer  to,  doubts  might  have 
arisen  as  to  who  was  the  proper  custodier  of  the  records, 
and  the  party  entitled  to  make  copies,  and  g^ve  cerdfi- 
cates  under  Acts  of  Parliament  which  make  them  evi- 
dence in  some  cases  if  signed  by  the  officer  having  the 
proper  custody.     To  remedy  such  inconvenience,  and 
prevent  such  doubts,  the  Legislature  enacted,  in  effect, 
that  the  clerk  of  the  peace  for  the  city,  when  acting  for 
the  county  sessions,  should,  within  fourteen  days  after 
each  sessions,  send  the  records  of  that  session  to  the 
clerk  of  the  peace  for  the  county,  to  be  kept  by  him 
with  the  other  records  of  his  office.    It  is  quite  true 
that  this  provision  would  be  by  no  means  inapplicable  to 
the  case  of  a  permanent  arrangement :  but  it  is  not  at 
all  inconsistent  with,  and  seems  to  me  to  have  been 
absolutely  necessary  with  a  view  to,  a  temporary  arrange- 
ment.    It  is  a  proviso  upon,  and  should  I  think  be  con- 
strued to  refer  to,  the  subject  matter  of  the  preceding 
part  of  the  section ;  which,  as  I  understand  it,  is  the 
session  holden  under  the  temporary  arrangement. 

Upon  the  whole,  I  think  that  the  true  construction  of 
the  12th  section  of  the  statute  in  question  is,  that  the 
arrangement  should  be  temporary.  And,  if  it  be  doubt- 
ful, the  11th  section  having  abolished  the  Court,  and 
thereby  the  functions  and  fees  in  question,  it  seems  to 
me  that  the  party  claiming  the  new  right  under  the 
12th  section  must  bring  himself  within  it  by  shewing 
clearly  that  the  Legislature  has  intended  the  Act  to 
apply  to  a  case  like  the  present:  and,  he  not  having 
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done  8O9  I  think  that  our  judgment  ought  to  be  for  the 
defendant 

WiQHTMAK  J.  Tlie  question  in  thb  case  is,  whether 
the  clerk  of  the  peace  for  the  City  and  Liberty  of  fTetf- 
ndnster  for  the  time  being  is  entitled,  under  the  1 2th 
section  of  stat  7  &  8  VicL  e.  71.,  to  the  emoluments  of 
the  oflSce  of  clerk  of  the  peace  arising  within  the  City 
and  Liberty,  or  whether  the  right  to  those  emoluments 
was  by  that  statute  limited  to  the  clerk  of  the  peace  for 
the  City  and  Liberty  who  held  the  office  at  the  time 
the  Act  was  passed. 

The  Act  recites  that  the  holding  of  sessions  of  the 
peace  for  the  City  and  Liberty  had  become  unnecessary, 
and  that  the  sessions  for  the  county  otHEddletex  should 
be  holden  by  adjournment  within  the  City  and  Liberty, 
and  should  have  jurisdiction  o?er  all  things  cognizable 
by  the  sessions  for  the  City  and  Liberty ;  and  that  the 
inhabitants  of  the  City  and  Liberty  should  not  be  exempt 
from  serving  on  juries  at  the  sessions  of  the  peace  for 
the  county  of  Middlesex  holden  within  the  said  City  and 
Liberty. 

It  then  enacts,  by  sect.  12,  that  the  persons  holding 
the  several  offices  of  high  bailiff  of  fFesiminster,  clerk 
of  the  peace,  and  all  other  officers  of  the  Court  of  ses^ 
sions  of  the  peace  for  the  said]  City  and  Liberty,  should, 
so  long  as  they  should  be  entitled  to  hold  their  several 
offices,  execute  the  duties,  and  be  entitled  to  the  emolu- 
ments^ within  the  said  City  and  Liberty,  of  the  several 
offices  of  sheriff,  clerk  of  the  peace,  and  other  corres- 
ponding officers  of  the  county  of  31iddles€x,  with  a 
proviso  that  the  records  of  every  session  of  the  peace 
for  the  said  county,  holden  within  the  said  City  and 
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1858.       Liberty,  should  be  sent  within  fourteen  days  after  such 
NicHoiww    session  by  the  clerk  of  the  peace  of  the  said  City  and 
Liberty  to  the  clerk  of  the  peace  of  the  county,  and  be 
kept  by  him  with  the  other  records  of  his  office. 
Wisfhtman  J.       rpj^^  ^j^^j^  ^f  ^^  p^^^^  f^^  ^^iB  City  and  Liberty  has 

other  duties  to  perform  besides  those  that  may  be  inci- 
dental to  the  holding  the  general  or  quarter  sessions. 
And  it  appears  to  me  that  the  Legislature  did  not  intend 
to  aboUsh  the  office  upon  the  death  or  resignation  of  the 
person  who  held  the  office  at  the  time  the  Act  passed. 
It  provides  generally  that  the  persons  holding  the  several 
offices  enumerated  (the  clerk  of  the  peace  being  one) 
should,  so  long  as  they  should  be  entitled  to  hold  their 
several  offices,  execute  the  duties  and  be  entitled  to  the 
emoluments  (within  the  City  and  Liberty)  of  the  several 
enumerated  offices,  clerk  of  the  peace  being  one.  This 
provision,  I  think,  applies  to  the  clerk  of  the  peace  and 
other  offices  enumerated  for  the  time  being,  and  is  not 
limited  to  the  persons  who  held  the  offices  when  the 
Act  was  passed.  There  are  no  words  of  limitation: 
and,  as  the  offices  still  exist,  there  seems  no  sufficient 
ground  for  holding  that  the  persons  filling  those  offices 
for  the  time  being  are  precluded  by  the  Act  from  the 
executing  the  duties  and  receiving  the  emoluments  of 
their  respective  offices  within  the  City  and  Liberty. 
Any  difficulty  as  to  the  records  is  obviated  by  the  pro- 
viso to  the  12  th  section,  that  the  clerk  of  the  peace  of 
the  City  and  Liberty  should  send  them  to  the  clerk  of 
the  peace  of  the  county  within  fourteen  days  after  each 
session. 

I  therefore  answer  the  first  question  in  the  affirmative, 
being  of  opinion  that  the  12th  section  of  the  Act  extends 
to  the  plaintiff. 
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With  respect  to  the  second  and  third  questions,  I  am 
of  opinion  that  the  plaintiff  is  entitled  to  the  emohiments 
of  all  business  actually  transacted  at  the  sessions  holden 
within  the  City  and  Liberty,  tt>  which  the  clerk  of  the 
peace  for  Middlesex  would  otherwise  be  entitled. 

The  learned  Judge  then  proceeded  to  read  the  judg- 
ment of 

CoLBRiDOE  J.  After  much  hesitation,  I  am  of 
opinion  that  the  provisions  of  the  12th  section  of  stat. 
7  &  8  Vict.  c.  71.  were  intended  to  be  permanent  The 
lith  section  puts  an  end  to  the  fVestminster  City  ses- 
sions, but  provides  that  sessions  of  the  peace  shall  still 
be  held  within  the  City,  being  county  sessions  held 
there  by  adjournment.  But,  as  the  officers,  some  if  not 
all«  and  those  the  most  important,  who  had  previously 
functions  to  perform  and  emoluments  to  receive  in  and 
from  the  City  Sessions  Court,  were  for  other  purposes 
still  to  remain,  I  see  no  reason  a  priori  why  these 
officers  should  not  have  been  permanently  preserved: 
and,  if  there  be  no  such  reason,  why  should  force  be 
used  to  the  language  of  the  section  which  in  its  ordinary 
meaning  had  nothing  in  it  to  limit  its  effect  to  any  par- 
ticular times  or  persons,  but  is  exactly  such  as  might 
properly  be  used  in  the  framing  a  permanent  provision  ? 
The  case  to  be  provided  for  was  the  performance  of 
duties  properly  incumbent  on  county  officers  by  officers 
holding  analogous  situations  in  the  City:  and  this  is 
most  properly  effected  by  providing  that  the  individuals 
holding  those  city  offices  should,  so  long  as  they  hold 
them,  perform  those  county  duties.  Words  which  are 
not  in  the  Act  must  be  introduced  in  order  to  effect 
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1838.        the  limitation  which  my  Brother  Cramptan  insists  on. 

NioHOMoi  '^^  proyiso  which  follows  confirms  me  in  my  opinion  : 
for  what  it  directs  to  be  done  would  be  wholly  unneces- 
sary if  the  clerk  of  the  p^ace  for  the  county  were  offici- 

^'*''***  ating  at  the  adjourned  sessions,  but  would  be  absolutely 
necessary  if  the  City  clerk  of  the  peace  officiated.  And 
the  language  of  this  proviso  is  absolutely  without  any 
restriction  in  point  of  time.  On  these  short  grounds  I 
agree  to  the  judgment  pronounced  by  my  brother 
fVightman. 

Lord  Lord   Campbell  C.  J.     I   have   entertained  con- 

^"'^''^  '  '  siderable  doubts  as  to  the  right  construction  of  the 
12th  section  of  this  very  loosely  drawn  Act  of  Parlia- 
ment The  plan  of  making  the  arrangement  only 
temporary,  to  last  only  while  those  who  were  in  office 
when  the  Act  passed  should  be  entitled  to  hold  their 
several  offices,  seems  more  reasonable  than  that  in  ssecula 
saecolonim  there  should  be  an  entirely  different  set  of 
officers  for  the  same  tribunal  when  sitting  in  a  particular 
district  within  its  jurisdiction.  And  part  of  the  language 
of  the  12th  section  rather  intimates  that  such  was  the 
intention  of  the  Legislature* 

But  the  concluding  enactment,  that  the  records  of 
every  session  of  the  peace  for  the  said  county  holden 
within  the  said  City  and  Liberty  shall  be  sent  within 
fourteen  days  after  such  session  by  the  clerk  of  the  peace 
of  the  said  City  and  Liberty  to  the  clerk  of  the  peace 
of  the  said  county,  and  shall  be  kept  by  him  with  the 
other  records  of  his  office,  has  rather  the  aspect  of  per- 
petuity. However,  as  this  comes  by  way  of  proviso,  the 
meaning  may  be  that  it  shall  apply  only  to  *^  the  records 
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of  every  session  of  the  peace  for  the  said  county  holden        1858. 
within  the  City  and  Liberty,**  tohik  the  individual  who     nicholbom 
UKU  clerk  of  the  peace  far  the  City  and  Liberty  when  the        jg^g 
Act  passed  shall  be  entitled  to  hold  his  office. 

I  therefore  concur  in  opinion  with  my  Brother  Cramp-  Campbell  c.  J. 
ton  who  has  so  copiously  commented  on  the  statute. 

Cbomfton  J.  then  withdrew  his  opinion,  in  order 
that  judgment  might  be  pronounced  and  an  appeal  be 
brought:  and  judgment  was  formally  entered  for  the 
plaintiff. 


IN  THE  EXCHEQUER  CHAMBER. 

Charles  Abthub  Hill  Heaton  Ellis,  appellant, 
against  Richabd  Nicholson,  respondent. 

'T^HE  defendant  having  appealed  against  the  above  [For  marginal 
judgment,  the  case  was  argued  in  the  Exchequer  p?!^?!^*"** 
Chamber  in  TVinity  Vacation,  1848  (a). 

Montague  Smithy  for  the  appellant  (defendant  below). 
It  is  obvious,  both  from  the  general  object  of  the 
statute  and  the  words  of  sect  12,  that  only  a  temporary 
arrangement  was  contemplated  by  the  Legislature.  In 
consequence  of  the  abolition  of  the  sessions  for  the  City 
and  Liberty,  it  became  unnecessary  to  maintain  offices 

(a)  /wM  I6th.  Before  WiUiaMt  and  WilleM  Js.,  and  mUiom  and  Bram^- 
wt/IBs. 
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1858.  for  the  discharge  of  the  functions  belonging  to  those 
^^1^  sessions:  but,  as  the  parties  then  in  oBBce  would  sufiFer 
NicHouoM  '^^  ^y  ^^  unconditional  abolition  of  the  offices,  it  was 
thought  (it  to  make  some  compensation  to  them.  This 
might  have  been  done  by  a  pecuniar;  sum :  but,  instead 
of  that,  it  was  effected  by  giving  them  a  life  interest  in 
the  offij^e.  That  was  done  by  sect  12 ;  and  the  marginal 
note  properly  describes  the  effect :  **  officers  belonging 
to  the  City  of  IVestminster  to  be  compensated  while 
executing  their  duties.''  If  the  intention  had  been  to 
make  the  offices  permanent,  the  enactment  would  have 
been  that  ''  the  high  bailiff  of  IVestminster,  clerk  of  the 
peace,  and  all  other  officers,"  should  execute  the  duties : 
but,  instead  of  that,  the  enactment  is  that  ^*  the  persons 
holding  the  several  offices"  &c.  shall  do  so,  thus  applying 
the  provision  to  the  particular  individuals  then  in  office, 
and  to  them  only  so  long  as  they  should  continue  to  be 
in  office.  On  the  respondent's  view,  the  words  *'so 
long  as  they  shall  be  entitled  to  hold  their  several 
offices"  would  be  unnecessary :  for,  if  the  words  **  for 
(he  time  being,*'  or  anything  equivalent,  could  be  under- 
stood, the  enactment  could  take  effect  only  while  the 
party  claiming  held  the  office.  **  The  persons  holding" 
means  *^  the  persons  now  holding,"  not  the  persons  who 
may  hereafter  hold.  The  effect  of  the  respondent's  con- 
struction would  be  to  increase  the  emoluments  of  the 
clerk  of  the  peace  for  Westminster^  by  adding  to  his 
former  fees  those  for  the  county  business.  The  utmost 
inconvenience  and  anomaly  would  result  from  keeping 
up  two  bodies  of  functionaries  to  perform  the  same 
duties. 

T.  F.  Ellis,  for  the  respondent  (plaintiff  below).  The 
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words  *'the  persons  holding*'  are  equivalent  to  the  1858. 
words  "  whatever  persons  shall  hold,"  or,  which  would  ^^^ 
come  to  the  same  thing,  to  the  words  "holding  at  jjuj^^j^g^,,^ 
any  time."  [Bramwett  B.  You  vary  the  expression, 
and  thus  escape  from  the  argument  founded  on  the 
actual  expression.]  The  actual  expression  is  unlimited : 
the  appellant  seeks  to  limit  it  by  introducing  the  word 
"now."  It  is  to  be  observed  that  the  offices  compre- 
hended in  the  enactment  are  very  few :  it  is  not  the 
case  of  a  large  class,  like  that  of  the  corporate  officers 
holding  office  at  the  time  of  the  passing  of  the  Muni- 
cipal Corporation  Act,  whom  it  was  necessary  to  describe 
as  a  class;  5  &  6  fF.  4.  c.  76.  s.  66.:  and,  if  it  had  been 
here  intended  only  to  compensate  the  particular  persons, 
the  more  usual  course  would  have  been  taken  of  naming 
them;  as  in  the  case  of  the  JFehh  Judges,  stat.  11  G.  4 
&  I  JF.  4.  c.  70.  s,  24. ;  and  that  of  the  chaplains  of  the 
House  of  Commons  protected  by  stat.  I  &  2  Vict  a  108. 
s.  5.  It  is  admitted  in  the  case  that  the  offices  are  not 
abolbhed  by  the  Act,  even  after  the  death  of  the  party 
holding  at  the  time  of  the  Act,  because  the  officers  have 
still  functions  to  perform.  Now  suppose  that  which,  it 
will  be  conceded,  is  meant  by  the  enactment  had  been 
introduced  in  express  terms :  suppose  the  enactment  had 
been,  "  Whereas  the  offices  of  high  bailiff,  clerk  of  the 
peace,  and  of  other  officers,  of  Westminster  are  to  con- 
tinue permanently,  be  it  enacted  that  the  persons  holding 
these  offices  shall,  so  long  as  they  are  entitled  to  hold 
them,  perform**  &c. :  in  that  case  there  could  be  no 
doubt  that  the  performance  would  have  been  as  perma- 
nent as  the  office.  Yet  what  difference  can  it  make, 
whether  the  Legislature  proceeds  upon  a  state  of  things 
expressly  recited  or  upon  a  state  of  things  assumed  by 
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1858.  tbem  to  exist  ?  In  order  to  shew  that  the  intention  was 
£jjjg  merely  to  give  personal  compensation,  the  mai^inal  note  is 
Nicholson  ^^^  upon.  That  is  no  part  of  the  enactment ;  it  does 
happen  that  the  marginal  note  was  framed  for  the  clause 
when  the  clause  was  framed  in  another  way,  but  was  not 
altered  upon  the  amendment.  [M,  Smith  objected  to  this 
being  stated.]  The  Court  will  not  regard  either  the  argu*- 
ment  or  the  answer.  But  the  rest  of  the  statute  shews  that 
this  is  not  a  compensation,  or  is,  at  any  rate,  not  con- 
fined to  compensation.  The  clerk  of  the  peace  has  new 
duties  to  perform.  Nor  is  there  any  anomaly  in  the 
same  tribunal  making  use  of  difierent  fimctionaries  at 
different  places:  the  case  may  be  likened  to  that  of 
registrars  for  different  districts  of  the  same  county  court. 
Then  it  is  suggested  that  the  words  **  so  long  as  they 
shall  be  entitled  to  hold  their  several  offices"  shew  that 
the  life,  or  tenure,  of  the  then  present  holder  only  was 
looked  to.  But  the  words,  in  truth,  suggest  the  opposite 
inference;  their  object  clearly  was  to  attach  the  duty 
and  emoluments  to  the  office  and  not  to  the  person.  So 
the  argument  put  by  Crampton  J.  seems  untenable.  The 
learned  Judge  suggests  that,  on  the  view  contended  for 
by  the  respondent,  the  words  would  have  been  **the 
bailiff  "  &c.,  and  not  **  the  person  holding''  &c.  But  then 
it  might  well  have  been  urged  that  the  particular  bailiff 
&c  was  meant,  and  no  other.  The  arrangement  insisted 
upon  by  the  appellant  would  be  of  the  utmost  compli- 
cation ;  for,  according  to  that,  the  new  system  could  be 
introduced  only  by  instalments,  as  one  officer  after  an- 
other died  or  quitted  office :  so  that  there  would  be  an 
old  City  functionary  or  functionaries  acting  with  the 
new  county  functionary  till  all  the  offices  had  changed 
hands.     It  is  said  by  Crampton  J.  that  the  burthen  of 
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the  argament  lies  on  the  respondent:  but  it  is  the  ap-  1858. 
pellant  who  is  bound  to  shew  that  an  existing  office  is  eum 
to  be  abolished ;  and,  if  the  statute  be  ambiguous,  the  kiohol8oh. 
respondent  is  entitled  to  the  benefit  of  the  doubt.  Lord 
Campbell  C.  J.,  who  pronounced  for  the  appellant, 
allowed  that  an  inference  against  him  was  raised  by  the 
provision  that  the  records  of  the  Court  should  be  sent 
by  the  clerk  of  the  peace  of  the  Liberty  to  the  clerk  of 
the  peace  of  the  county,  which  ''has  rather  the  aspect 
of  perpetuity."  To  meet  this,  his  Lordship  proposed  to 
insert  the  words  ''  while  the  individual  who  was  clerk 
of  the  peace  for  the  City  and  Liberty  when  the  Act 
passed  shall  be  entitled  to  hold  his  office.**  But  this  is 
making  a  new  enactment.  And  what  is  to  be  done 
with  the  old  records?  To  carry  out  the  appellant's 
view  in  this  respect,  a  fresh  enactment  must  be  added, 
that  the  clerk  of  the  peace  of  the  county  shall  take 
custody  of  the  old  records.  So  a  fresh  enactment  will 
be  wanted  authorizing  the  sheriff  to  perform  the  duties 
of  high  bailiff  afler  the  death  of  the  then  high  baili£ 

Montague  Smith  was  heard  in  reply. 

Cur.  adv.  vtdt. 

WiLLES  J.,  in  the  same  Vacation  {Jufy  5th),  delivered 
the  judgment  of  the  Court 

In  this  case  the  learned  Judges  of  the  Court  of 
Queen's  Bench  were  equally  divided  in  opinion.  We 
have  considered  the  judgments  there  delivered,  and  the 
arguments  which  have  been  uiged  in  this  Court,  and 
the  statute,  and  have  certainly  felt  that  there  was  much 
to  be  said  in  support  of  either  view. 
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1858.  But,  after  some  doubt,  we  have  come  to  the  unanimous 

£j^i^„  opinion  that  the  judgment  formally  given  in  favour  of 
K1CHOL8OK  ^^®  plaintiff  should  be  reversed,  and  judgment  given 
according  to  the  opinion  of  Lord  Campbell  and  Cromp^ 
ton  J.  The  interpretation  put  upon  the  section  by  my 
Brothers  Coleridge  and  Wtghtmon  would  introduce  an 
anomaly  into  the  working  of  the  Court  of  sessions; 
whereas,  on  the  opposite  view,  the  functions  of  the 
officers  of  that  Court  will,  after  the  deaths  of  those 
who  were  in  office  when  the  Act  passed,  be  performed 
uniformly  and  without  the  inconvenience  of  throwing 
the  business  into  the  hands  of  different  officers  according 
to  the  place  at  which  the  Court  is  held. 

In  this  latter  view,  the  section  upon  which  the 
question  turned  is  read  as  providing  compensation  for 
existing  officers,  and  not  as  creating  a  perpetual  incon- 
sistency in  the  working  of  the  Court.  We  adopt  this 
as  the  most  reasonable  and  probably  correct  construc- 
tion.    And  the  judgment  is  therefore  reversed. 

Judgment  reversed. 
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Anthony  John  Wright  Biddulph  against  Maby  sai%rdaf, 

Afoy  8th. 

Lees  and  others. 


EJECTMENT  against  the  tenanta  of  lands  &c.,  parcel  it.  bad  one 
brother  C.  and 
of  an  estate  called  The  Grange  Estate  in  Stafford-  two  sisters  M. 

and  A. ;  and 
C.  bad  three  sons,  /.,  C  and  T, 

In  this  state  of  the  family,  A.,  \y  will  made  in  1765,  devised  land  of  which  he  was  seized  in 
fee  simple  to  his  brother  C  for  life,  remainder  to  trustees  to  preserve  contingent  remainders, 
remainder  to  /.  for  life,  remainder  to  trustees  to  preserve  contingent  remainders,  remainder  to 
the  first  son  of  the  body  of/.,  and  the  heirs  male  of  the  body  of  such  first  son  lawfully  issuing  ; 
"  and,  for  default  of  such  issue,*'  to  thesecond,  third,  fourth,  fifth,  sixth,  seventh,  uid  all  and  every 
son  and  sons  of  the  body  of  /.,  severally  and  successively,  and  in  remainder  one  after  another, 
as  they  and  wery  of  them  should  be  in  seniority  of  age  and  priority  of  birth,  and  of  the 
severu  and  successive  heirs  male  of  the  body  and  bodies  of  all  and  every  such  son  and  sons 
lawfully  issuing,  the  elder  of  such  son  and  sons,  and  the  heirs  male  of  his  body,  beiuff  always 
prefer?^  and  to  take  before  the  younger  of  such  son  and  sons,  and  the  heirs  nule  of  hia 
oody ;  "  and,  for  default  of  such  issue,"  similar  limitations  to  A.*s  brother's  son  C  and  to 
his  sons  in  tail  male ;  "  and,  for  default  of  such  issue,**  similar  limitations  to  T.  and  to  hia 
sons  in  tail  male;  **and,  for  default  of  such  issue,**  to  the  fi>urth,  fifth,  &c.,  aiid  all  and 
every,  son  and  sons  of  the  body  of  R.  *s  brother  C,  lawfully  to  be  begotten,  successively,  in 
Uil  male ;  **  and,  for  default  of  such  issue,**  to  all  and  every  the  daughter  and  d^bters  of 
R.*%  brother  C,  and  her  and  their  heirs  for  ever,  to  take  as  tenants  in  eommon  (if  more  than 
one)  and  not  as  joint  tenants ;  *'  and,  for  default  of  such  issue,"  similar  limitations  to  the 
daughters  of  /. ;  "  and,  for  default  of  such  issue,"  similar  limitations  to  the  daughters  of  i?.*8 
brotner*»  son  C  ;  "  and,  for  default  of  such  issue,**  similar  limitations  to  the  dau|(hters  of  T, ; 
**  and,  for  default  of  such  issue,**  similar  limitations  to  all  and  every  the  daughter  and 
daughters  lawfully  to  be  begotten  by  the  fourth,  fifth,  &c.,  sons  of  J2/s  brother  C,  the 
daughters  of  the  elder  of  such  after  bom  sons  of  the  brother  to  take  and  be  preferred  before 
the  daughters  of  the  younger;  **and,  for  default  of  such  issue,**  to  R.*%  sisters  M.  and  A,^ 
and  their  heirs  for  ever,  as  tenants  in  common,  and  not  as  joint  tenants.  In  a  later  part  of 
the  will  was  contained  a  shifting  clause,  providing  that,  if  any  of  the  nephews  J,  (X  or  T^ 
or  any  after  born  son  of  JI/s  brother  C,  should  enter  Into  religion  and  become  a  professed 
priest  of  any  order  of  the  church  of  Rome,  or  if  any  of  the  daughters  of  R.*%  brother  C,  or 
of  the  nephews  J,  C.  and  7.,  or  of  any  after  born  son  of  /7.'s  brother  Cy  should  enter  into 
reliffion  and  become  a  professed  nun,  immediately  thereupon  the  uses  limited  as  to  such 
nephew  or  after  begotten  son  as  should  so  enter  into  religion,  &c.,  or  of  such  daughter  who 
should  so  enter  into  such  religion,  &e.  *'  shall  cease,  determine,  and  be  absolutely  null  and 
void  to  all  intents  and  purposes  whatsoever:  and  that  the  person  or  persons  next  in  reversion 
to  take,  according  to  my  afore  mentioned  limitation,  shall  immediately  thereupon  enter  into 
and  upon  my  said  manors,'*  &c.,  '*  and  hold  and  enjoy  the  same  in  as  full  a  manner,  to  all 
intents  and  purposes  whatsoever,  as  he,  she,  or  they  would  have  been  entitled  to  have  held 
and  enjoyed  the  same  in  case  the  person  or  persons  so  entering  into  religion  as  aforesaid  had 
been  then  dead,  without  issue  of  his,  her,  or  their  body  or  bodies  as  aforesaid.** 

Held,  b^  the  Court  of  Ezch.  Ch.,  affirming  the  judgment  of  the  Court  of  Q.  B.,  that 
the  limitations  to  the  dsugbters  gave  interests,  not  in  fee  simple,  but  in  fee  uil  general ; 
for  that  the  words  "  for  default  of  such  issue,**  following  the  limitations  to  the  daughters, 
must  be  understood  as  meaning  **  for  default  of  such  issue  of  the  body  of  the  daughter.  ** 

Sarnhk,  by  the  Coort  of  Each.  Ch.  ^dissentiente  Martin  B.),  and  by  the  Court  of  Q.  B  , 
that,  but  for  the  occurrence  of  the  shifting  clause,  the  previous  limitations  would  have  been 
eoBStmed  as  giving  interests  in  fee  simple  to  the  daughters. 

E.   B.    &   B.  U 
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18/>8.       shire.     Thomoi  Baron  Camoy$  defended  as  landlord  for 
BiDDULPH     ^°®  undivided  moiety  ;  and  ThomcLS  Bamewatt  and  five 
J^         others,  as  assignees  of  Anthony  George  Wright  Biddulph, 
a  bankrupt,  defended  as  landlords  for  the  other  undivided 
moiety. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the 
Middlesex  Sittings  after  Trinity  Term  1856,  a  verdict 
was  found  for  the  plaintifi^,  subject  to  the  opinion  of  this 
Court  on  a  special  case. 

The  case  stated  that  Richard  Biddulph,  being  seised 
in  fee  and  in  possession  of  divers  real  estates  in  Stafford^ 
shire,  Surrey  and  Sussex,  including  The  Grange  Estate 
(the  subject  of  the  action),  by  his  will,  duly  executed  &c., 
dated  12th  April  1765,  bequeathed  all  his  real  estates  in 
Staffordshire,  Surrey  and  Sussex,  "  unto  my  brother  in 
law,  Anthony  Wright,^  of  &c.,  "  and  my  nephew,  Charles 
Stonor,  of"  &c.,  "  their  heirs  and  assigns,  for  ever :  to 
the  several  uses,  estates,  intents  and  purposes,  and  upon 
such  trusts,  as  are  hereafter  by  this  my  will  particularly 
mentioned,  limited,  expressed,  declared  and  appointed ; 
and  to  or  for  no  other  use  or  uses^  estate,  intent  or  pur- 
pose whatsoever  (that  is  to  say)  :  to  the  use  and  behoof 
of  my  brother  Charles  Biddulph,  of  &c.,  ^*  for  and  during 
the  term  of  his  natural  life,  without  impeachment "  &c. 
<*  And,  firom  and  after  the  determination  of  that  estate, 
to  the  use  and  behoof  of  the  said  Anthony  Wright  and 
Charles  Stonor,  their  heirs  and  assigns,  for  and  during 
the  natural  life  of  the  said  Charles  Biddulph,  upon  trust** 
&C.  (to  preserve  contingent  remainders).  '<  And,  firom 
and  after  the  decease  of  my  said  brother  Charles  Biddulph, 
to  the  use  and  behoof  of  my  nephew  John  Biddulph,  the 
eldest  son  of  my  said  brother  Charles  Biddulph,  for  and 
during  the  term  of  his  natural  life,  without  impeach- 
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ment'*  &c.  **  And,  from  and  after  the  determination  of  1858. 
that  estate,  to  the  use  and  behoof  of  the  said  Anthony  Biddulph 
Wright  and  Charles  Stonor,  their  heirs  and  assigns"  &c.  ^^^^ 
(to  preserve  contingent  remainders).  **  And,  from  and 
after  the  decease  of  my  said  nephew  John  Biddulphy  to 
the  use  and  behoof  of  the  first  son  of  the  body  of  my 
said  nephew  John  Biddulph  lawfully  to  be  b^otten,  and 
the  heirs  male  of  the  body  of  such  first  son  lawfully 
issuing.  And,  for  default  of  such  issue,  to  the  use  and 
behoof  of  the  second,  third,  fourth,  fifth,  sixth,  seventh, 
and  all  and  every  other  son  and  sons  of  the  body  of  my 
said  nephew  John  Biddulph  lawfully  to  be  begotten, 
severally  and  successively,  and  in  remainder  one  after 
another,  as  they  and  every  of  them  shall  be  in  seniority 
of  age  and  priority  of  birth,  and  of  the  several  and 
respective  heirs  male  of  the  body  and  bodies  of  all  and 
every  such  son  and  sons  lawfully  issuing,  the  elder  of 
such  son  and  sons  and  the  heirs  male  of  his  body  being 
always  preferred,  and  to  take  before  the  younger  of  such 
son  and  sons  and  the  heirs  male  of  his  body.  And,  for 
defiiult  of  such  issue,  to  the  use  and  behoof  of  my  nephew 
Charles  Biddulph^  the  second  son  of  my  said  brother 
Charles  Biddulph^  for  and  during  the  term  of  his  natural 
life,  without  impeachment"  &c.  ^*  And,  from  and  after 
the  determination  of  that  estate,  to  the  use**  &c.  (trustees 
to  preserve  contingent  remainders).  *'And,  fix>m  and 
after  the  decease  of  my  said  nephew  Charles  Biddulph^ 
to  the  use  and  behoof  of  the  first  son  of  the  body"  &c. 
(limitations  as  in  the  case  of  the  sons  of  John).  **  And, 
for  default  of  such  issue,  to  the  use  and  behoof  of  my 
nephew  Thomas  Biddulph,  the  third  son  of  my  said 
brother  Charles  Biddulph,  for  and  during  the  term  of 

u  2 
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1868.  other  after  bom  son  or  sons  of  my  said  brother  Charks 
Lbb8.  Biddvlph  as  aforesaid,  or  any  or  either  of  them,  shall 
BipDVLPB.  ^^^^  '^^^  religion,  and  become  professed  priest  or  priests 
of  some  or  one  of  the  several  orders  now  used  or 
professed  in  the  church  of  Rome^  or  otherwise  become 
priest  or  priests  of  the  secular  deiigy  in  the  said  church; 
or  if  at  any  time  hereafter  all  or  any  of  the  daughter  or 
daughters  to  be  begotten  by  my  said  brother  Charks 
Biddulphf  or  by  my  said  nephews  the  said  John  BiddulpK 
Charles  Biddvlph  and  Thomas  Biddulpht  or  either  of 
them,  or  by  any  or  either  of  such  after  born  son  or  sons 
of  my  sdd  brother  Charles  Biddulph  as  aforesaid,  shall 
enter  into  religion,  and  become  professed  nun  or  nuns: 
that  then,  and  in  such  case  and  immediately  thereupon, 
the  use  and  uses  by  me  before  limited  and  declared  of 
my  said  manors,  messuages,  farms,  lands,  hereditaments 
and  premises,  as  to  such  of  my  said  nephews  the  said 
John  Biddulph^  Charles  Biddulph  and  Thomas  Biddulph^ 
and  all  and  every  such  after  bom  son  or  sons  of  my  said 
brother  Charles  Biddulph  as  aforesaid,  as  shall  so  enter 
into  religion  and  become  professed  priest  or  priests  of 
the  church  of  Rome  as  aforesaid,  or  as  to  such  the 
daughter  or  daughters  of  my  said  brother  Charles  Bid- 
dulph as  aforesaid,  or  the  daughter  or  daughters  of  my 
said  nephews  the  said  John  Biddulph^  Charles  Biddulph^ 
Thomas  Biddulph,  and  all  and  every  or  any-  of  such 
after  bom  son  or  sons  of  my  said  brother  Charles  Bid'- 
dulph  as  aforesaid,  as  shall  so  enter  into  religion,  and 
become  professed  nun  or  nuns  as  aforesaid,  shall  cease, 
determine,  and  be  absolutely  null  and  void  to  all  intents 
and  purposes  whatsoever :  and  that  the  person  or  persons 
next  in  reversion  to  take,  according  to  my  afore  men- 


XXI.  VICTORIA.  295 

tioned  limitation,  shall  immediately  thereupon  enter  into        1868. 
and  upon  my  said  manors,  messuages,  fimns,  lands  and     Biodulph 
premises,  and  hold  and  enjoy  the  same  in  as  full  a  ^' 

manner,  to  all  intents  and  purposes  whatsoever,  as  he, 
she,  or  they  would  have  been  entitled  to  have  held  and 
enjoyed  the  same  in  case  the  person  or  persons  so 
entering  into  religion  as  aforesaid  had  been  then  dead, 
without  issue  of  his,  her,  or  their  body  or  bodies  as 
aforesaid." 

The  case  then  gave  an  account  of  the  different  mem- 
bers of  the  family,  and  also  set  forth  certain  evidence, 
the  admissibility  of  which  was  disputed  but  was  finally 
allowed  in  argument,  and  the  finding  of  the  jury  thereon. 
The  result  was  as  shewn  in  the  following  table,  which 
omits  mention  of  several  members  of  the  &mily  who 
were  dead  without  issue  before  12th  April  1765,  the 
date  of  Richard  Biddulph^s  wilL 
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On  Richard  Biddulph's  death,  his  brother   Charles        1858. 
Biddulph  entered,  and  held  till  his  death.     He  died     bidodlph 
intestate  as.  to  real  estate.     The  said  Charles  Biddulph        ^J^ 
had  no  child  bom  after  the  date  of  Richard  BiddidpKs 
will. 

On  the  said  Charles  BiddulpKs  death,  John  Biddulph 
entered,  and  held  till  his  death. 

Thomas  Biddulph  had  no  son. 

John  Biddulph^  by  his  will  duly  executed  &c.,  dated 
29th  September  1828,  devised  all  his  lands  (with  an 
exception  not  now  material)  to  Anthony  George  Wright 
(afterwards  Biddulph^  the  father  of  plaintiff)  for  life, 
remainder  to  trustees  to  preserve  &c.,  remainder  to  the 
first  and  other  sons  oi  Anthony  George  fFrighi,  succes- 
sively, in  tail  male ;  remainder  over.  He  died  without 
revoking  this  will,  leaving  the  defendant  Lord  Camoys 
and  Anthony  George  Wright  his  coheirs  at  law. 

On  the  death  of  John  Biddulph,  in  1835,  the  defend- 
ant Lord  Camoys,  as  heir  of  Mary  Stonor,  and  Antlumy 
George  Wright,  as  heir  of  Ann  Wright,  entered  into 
possession  of  The  Grange  estate  in  equal  moieties. 

In  1840,  Anthony  George  Wright  Biddulph  was  de- 
clared a  bankrupt:  and  his  assignees  entered  into  a 
moiety  of  The  Grange  estate. 

The  pluntiff  contended  that  the  two  daughters  of 
Thomas  Biddulph  took,  under  Richard  BiddulpKs  will, 
an  interest  in  fee  simple,  subject  only  to  the  preceding 
limitations  in  the  will;  that,  on  their  deaths,  their 
interests  devolved  on  John  Biddulph  as  their  heir  at 
law ;  and  that  the  plaintiff,  under  John  BiddulpKs  will, 
became  entitled  as  tenant  in  tail  male. 

The  question  for  the  Court  was,  whether  the  plaintiff 
was  entitled  to  recover. 
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1858.  I^c  <^^^  ^^  argued  in  this  Term  (a). 


Liis. 


BlODVLFH 

^^  Hugh  Hill,  for  the  plaintiff.     If,  under  the  will  of 

Bichard  Biddulph,  Catherine  Jane  and  Marie  Josephine 
took  a  remainder  in  fee  simple  as  tenants  in  common, 
their  heir  at  law  took  an  estate  in  fee  simple ;  John,  the 
brother  of  their  father  Thomae,  was  their  heir  at  law;  and 
his  will  gives  the  land  to  the  plaintiff  in  tail  male.  If 
Catherine  Jane  and  Marie  Josephine  took  only  estates 
tail,  then  those  estates,  as  well  as  the  other  limitations  in 
tail  contained  in  Richard  BiddulpW%  will,  have  fidled, 
and  the  land  goes  to  the  heirs  of  the  sisters  to  whom  the 
ultimate  remainder  is  limited  bj  the  will  in  fee,  that  is, 
in  moieties,  to  the  heirs  oiMary  Stanar  and  Anne  JVright, 
one  of  whom  is  represented  by  the  defendant  Lord 
Camoys,  the  other  by  the  assignees  oi  Anthony  Ckorge 
Wright  Biddulph.  The  former  construction  of  the  will 
is  the  correct  one. 

First,  independently  of  the  shifting  clause.  The  will 
expressly  limits  estates  in  tail  male  successively  to  the 
sons  of  the  testator's  brother,  Charles  Biddulph^  and 
then,  after  interests  given  to  other  daughters,  limits  the 
land  **  to  the  use  and  behoof  of  all  and  every  the  daughter 
and  daughters  of  my  said  nephew  the  said  TTwmas  Bid'' 
dulph  lawfully  to  be  begotten,  and  her  and  their  heirs  for 
ever,  to  take  as  tenants  in  common  (if  more  than  one)  and 
not  as  joint  tenants.*'  So  far,  the  limitation  is  clearly  in 
fee  simple.  But  then  follow  the  words, ''  and,  for  default  of 
such  issue,  to  the  use  and  behoof*  of  the  daughters  of  other 
sons  of  Charles  Biddulph.  And  the  defendants  will  con- 
tend that  these  words  cut  down  the  estate  to  a  fee  tail. 

(a)  April  30th.  Before  Lord  Campbell  C.  J.,  Erie  and  Crompton  Js. 
Wiyhtman  J.  also  was  present  during  a  part  of  the  argument. 
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Bat  the  words  should  be  construed  as  meaning  '^for  isss. 
default  of  such  daughters."  In  JarmatCi  TVeatise  on  biddulph 
rVUIs,  ch.  xh.  sect.  2  (vol.  2.  p.  384.  2d  ed.),  this  is  ^^-^ 
explained :  ''  Where  the  words  are  not  '  in  default  of 
issue*  simply,  but  '  in  default  of  such  issue/  it  is  dear 
that  whatever  be  the  class  of  issue  included  in  the  pre- 
ceding gifty  whether  children,  sons  or  daughters,  and 
whatever  the  extent  of  interest  given  to  those  objects, 
the  bequest  over  in  default  of  such  issue  is  construed  to 
mean  in  default  of  such  children^  sons  or  daughters.^ 
And,  in  sect.  3 :  <^  With  regard  to  real  estates  also,  it  is 
clear  that  the  words  '  in  de&ult  of  such  issue,'  following 
an  express  devbe  to  any  particular  [generation]  of  issue, 
as  children^  sons  or  daughters^  will  be  construed  to  refer 
to  the  issue  before  described;  that  is,  as  meaning  in 
default  of  *sucK  children^  sons,  &c.  And  in  cases  of 
this  class,"  ''this  rule  prevails,  whether  the  objects  of 
such  preceding  devise  take  estates  of  inheritance,  or 
4ml}f  estates  far  UfeJ*  And  further,  at  p.  388 :  "  It  is 
well  settled  also,  that  words  importing  a  fiiilure  of  issue 
(without  the  word  'such'),  following  a  devise  to  children 
in  fee  simple  or  fee  tail,  refer  to  the  objects  of  that  prior 
devise,  and  not  to  issue  at  lai^ge."  And  again,  at  p.  409: 
**  The  words,  in  default  of  issue,  or  expressions  of  a 
similar  import,  following  a  devise  to  children  in  fee  simple, 
mean  in  default  of  children  [and  following  a  devise  to 
children  in  tail,  mean  in  default  of  children  or  of  issue 
inheritable  under  the  entail].  This  is  free  from  all 
doubt."  This  was  acted  upon  in  Foster  v.  Hayes  (a) : 
and  Baher  v.  Tucker  {b)  is  to  the  same  efiect 

(a)  A  E.^  B,7M,  ia  Exch.  Ch.,  affirming  the  judgment  of  Q.  B.  in 
Fogter  y.  Hu^,  2E,^B,27, 
(»)  3  H,  L.  Ca.  106. 
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J  858.  Next,  as  to  the  effect  of  the  shifting  clause,  which 

BiDDui^H  P''^^^^®^  ^^^  i^  ^^y  daughter,  the  object  of  the  devise, 

,  ▼•  shall  become  a  nun,  the  uses  limited  to  her  shall  cease, 

LSE8. 

and  the  person  **  next  in  reversion''  shall  take,  as  if  the 
daughter  were  dead.  It  will  be  said  that  this  shews 
that  the  daughters  were  meant  to  take  an  estate  upon 
which  there  would  be  a  reversion,  and  therefore  not  a 
fee  simple.  The  proviso  applies  equally  to  the  sons  if 
they  become  priests,  &c. :  but  in  their  case  the  reversion 
is  that  which  is  expectant  on  estates  tail;  in  that  of  the 
daughters  it  is  the  interest  which  would  take  effect  on 
the  failure  of  a  devisee  in  fee,  which  would  be  the 
interest  of  the  testator's  heir  at  law.  [Crompion  J. 
Then  you  consider  the  limitations  over  to  be  in  the 
nature  of  executory  devises,  giving  interests  to  arise  if 
there  should  be  no  daughters.]  They  are  limitations  in 
the  alternative ;  one  set  takes  effect  if  the  other  does 
not:  they  are  not  consecutive. 

Sir  F.  KeUt/y  Attorney  General,  for  the  defendant 
Lord  Camoys. 

First,  the  devise,  without  the  assistance  of  the  shifting 
clause,  would  give  an  estate  tail.  It  is  not  necessary  to 
dispute  the  authority  of  Foster  v.  Hayes  (a).  There  is 
a  long  series  of  cases  which  might  be  cited  on  either 
side.  But,  as  this  devise  is  worded,  it  would  be  neces- 
sary, in  order  to  come  to  the  conclusion  that  the  daughters 
are  to  take  in  fee  simple,  to  construe  the  same  expressions 
differently  according  as  they  are  applied  to  the  sons  or 
the  daughters.  It  will  be  found,  in  the  cases,  that, 
wherever  one  limitation  is  to  be  at  an  end  before  the 

(a)  AE.^B.lMi  Z  M.^  B,  27. 
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next  takes  place,  the  first  limitation  is  treated  as  giving  1858. 
an  estate  upon  which  there  may  be  a  remainder,  and  biddulph 
therefore  not  an  estate  in  fee.  It  is  to  be  observed  that  ^^^^ 
both  in  Foster  v.  Hayes  (a)  and  in  Bqher  v.  Tucker  {b) 
the  limitation  in  question  was  to  the  use  of  one  person 
only  and  his  issue :  and  a  similar  remark  applies  to  Rex 
V.  The  Marquis  of  Stafford{c).  But  here  the  limitations 
raise  uses  for  different  branches  successively,  so  as  to 
afford  an  inference  as  to  the  meaning  of  one  from  the 
necessary  meaning  of  the  others.  In  Doe  dem.  LittUdale 
V.  Smeddle  {d)  the  question  was  as  to  the  effect  of  the 
word  ''heirs."  Before  the  phrase  ''for  default  of  such 
issue"  is  applied  to  the  daughters  it  occurs  six  times 
with  the  meaning  unquestionably  of  issue  of  the  body 
of  the  person  named.  Morgan  v.  Griffiths  {e\  Doe  dem* 
Bean  v.  Halley  (^),  Dacre  v.  Doe  dem.  Dacre  (A),  iw«  v. 
Legge  (t),  Letois  detn.  Ormond  v.  Waters  (k\  are  autho- 
rities for  the  defendant ;  the  last  especially,  the  succes- 
sive limitations  to  the  sons  being  as  here,  and  Lord 
EUenbarough  relying  much  on  the  limitations  being  in 
succession,  with  reference  to  the  construction  to  be  put 
on  the  words  "for  want  of  such  issue"  as  applicable  to 
the  sons.  Now  here  the  limitations  to  the  daughters 
differ  from  those  to  the  sons  only  in  this:  that  in  the 
former  the  words  may  mean  an  estate  tail,  but  in  the 
latter  they  musL 

But,  at  any  rate,  the  shifting  clause  shews  that  the 

(a)  4  B.^B.  717;  2  B.  ^ B.  27.  (6)  3  H.  L.  Ca,  106. 

(«)  7  Baai,  521.  (d)  2  B.  §r  Aid.  126. 

(«)  1  Cowp.  234.  (p)  8  T.  B,  5. 

(A)  8  7.  il.  112,  in  K.  B.,  affirming  the  judgment  of  C.  P.  in  Dot  detm, 
Daert  t.  Daert,  I  B.  ^  P,  250. 
(I )  Note  (a)  to  Doe  tUm,  Cnmberhach  t.  Ferr^ih  3  T,  R.  488. 
(k)  6  Bati.  336. 
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1868.  daughters  were  to  take  only  estates  tail.  It  is  a  rale  of 
BiDDULPH     constraction,  as  stated  in  the  judgment  of  this  Court  in 

Libs.  Foster  v.  Hayes  (a),  "  that,  although  there  be  a  limita- 
tion in  a  will  in  which  taken  by  itself  the  word  *  heirs* 
must  be  construed  to  mean  heirs  general^  and  to  give  a 
fee  simple,  if  there  be  a  subsequent  limitation  in  the  will 
which  can  have  no  operation  if  this  effect  be  given  to 
the  word  *  heirs/  it  shall  mean  heirs  of  the  body  and  cut 
down  the  prior  gift  to  an  estate  tail."  Now  here,  if  a 
son  or  daughter  who  would  be  entitled  enter  into  reli- 
gion, and  become  respectively  priest  or  nun,  the  person 
next  in  reversion  is  to  take  as  if  the  person  so  entering 
into  religion  **  had  then  been  dead  without  issue  of  his, 
her  or  their  body  or  bodies  as  aforesaid."  But  the  issue 
before  spoken  of,  in  the  case  of  daughters,  is  described 
by  the  word ''  heirs :"  therefore  the  heirs  of  the  daughters 
intended  are  heirs  of  the  body.  [Erie  J.  Suppose  the 
nephew  was  dead  without  issue,  the  next  in  reversion 
would  inherit :  but,  if  he  had  a  son,  the  son  would  be 
the  next  in  reversion.  Suppose  the  nephew,  after  having 
a  son,  became  a  Roman  Catholic  priest :  could  the  son 
make  a  title  on  the  ground  that  he  was  to  come  in  as  if 
his  father  had  died  without  issue  ?]  There  would,  it  must 
be  owned,  be  great  difficulty  in  making  the  tide ;  nor  is  it 
easy  to  shew  how  the  clause  could  be  carried  out :  but  the 
defendant  is  not  bound  to  shew  this ;  he  contends  only  that 
the  language  of  the  clause  should  be  looked  to  as  inter- 
pretiug  the  preceding  language.  Suppose  a  daughter,  after 
coming  into  possession,  to  marry,  have  a  son,  become  a 
widow,  and  then  profess :  the  next  in  reversion  is  to  take 
as  if  the  daughter  were  dead  without  issue :  to  give  a 

(a)  7  E,^  B,  33. 
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meaning  to  this,  it  must  be  supposed  that  the  daughter        \S68. 
took  an  estate  tail,  not  a  fee.     In  fiict,  the  plaintiff  must     biddulph 
contend  that  the  shifting  clause,  or  many  words  in  it,        ^^:^ 
must  be  entirely  struck  out;  for,  as  it  stands,  it  is  quite 
unintelligible  on  the  supposition  that  the  daughters  took 
a  fee  simple. 

BovUl  appeared  for  the  defendants,  the  assignees  of 
Anihany  George  Wright  Biddulph,  and,  on  Hugh  Hill 
objecting  to  his  being  heard,  admitted  that  the  case  of 
his  clients  rested  upon  the  same  grounds  as  that  of  Lord 
Camoye.  The  Court  desired  him  to  confine  himself  to 
one  point,  on  which  he  was  accordingly  heard,  but  upon 
which  the  Court  ultimately  pronounced  no  decision. 
BornU  also,  as  to  the  effect  of  subsequent  words  cutting 
down  an  estate  previously  ^ven,  mentioned  Biee  v. 
Smith  (a),  Doe  dem.  Bhmdford  v.  AppUn  {b\  Wbodhouse 
V.  Herriek  (c). 

Hugh  Hill,  in  reply.  The  construction  for  which  the 
defendants  contend  is  not  reconcileable  with  the  general 
scheme  of  the  will,  which  gives  first  estates  in  tail  male 
to  the  nephews'  sons,  without  any  limitations  in  favour 
of  daughters,  and  then,  in  default  of  issue  male,  gives 
estates  absolutely  to  daughters,  as  tenants  in  common, 
if  there  be  more  than  one,  to  take  effect  once  and  for 
all.  The  succession  of  limitations  occurs  only  in  the 
case  of  males.  In  this  respect  the  case  resembles  Hag 
V.  TJie  Earl  of  Coventry  (d).  The  shifting  clause  cannot 
be  taken  literally.  [Lord  Campbell  C.  J.  As  at  present 
advised,  I  can  hardly  think  the  intention  was  to  disin- 

(«)  2  H.  fr  AT.  105.  (t)  4  T,  Jt.  82. 

(c)  \  K.^J,  352.  (d)  3  r.  R.  83. 
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1858.  h^i^t  ^h®  Bon  of  a  pereoQ- entering  into  the  religion.] 
BiDDVLPu  Probably  the  intention  was  merely  to  prevent  the  estate 
him,  ^^  being  enjoyed  by  any  individual  entering  into 
religion;  and  the  language  is  imperfect  because  the 
devisor  is  attempting  to  deal  at  once  with  three  classes 
of  estate,  for  life,  in  tail,  and  in  fee  simple.  If  all  that 
follows  the  words  avoiding  the  estate  in  the  individual 
be  rejected  as  superfluous,  the  whole  becomes  consistent 

Cur.  adny.  vulL 

Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court. 

In  this  action  of  ejectment  the  plaintiff  had  to  make 
out  that  the  two  infant  daughters  of  Thomas  Biddulph, 
who  were  proved  to  have  been  bom,  and  to  have  died 
in  their  infancy,  took  estates  in  fee  simple  under  the 
limitation  contained  in  the  will  of  Richard  Biddulph. 
If  this  yrere  not  made  out  by  the  plaintiff,  the  questions 
argued  before  us  on  the  other  parts  of  the  title  become 
immaterial. 

By  the  will  in  question,  Richard  Biddulph  devised 
his  lands  to  devisees  to  uses,  to  the  use  of  his  brother 
Charles  for  life;  and,  after  a  limitation  to  trustees  to 
preserve  contingent  remainders  in  the  usual  way,  from 
and  after  the  decease  of  his  said  brother  Charles  Bid- 
dulphj  to  the  use  of  his  nephew  John  Biddulph,  the 
eldest  son  of  Charles  Biddulph,  for  life,  with  like 
limitations  to  trustees  to  preserve  &c.;  and,  after  the 
decease  of  John  Biddulph,  to  the  use  of  the  first  son  of 
the  body  of  the  said  John  Biddulph  lawfully  to  be 
begotten,  and  of  the  heirs  male  of  the  body  of  such 
first  son  lawfully  issuing;  and,  for  default  of  such  issue, 
to   the   use  of  the  second,  third,  fourth,  fifth,   sixth. 


Lees. 
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seventh,  and  all  and  every  other  son  and  sons  of  the  1858. 
body  of  John  Biddulph,  successively,  in  tail  male;  and,  biddulph 
for  default  of  such  issue,  a  corresponding  series  of  limita-  ^  J^^ 
tions  to  Charks  the  second  son  of  his  brother  Charles 
Biddulph^  and  his  first  and  other  sons  in  tail  male ;  and, 
for  default  of  such  issue,  a  corresponding  series  of 
limitations  to  Thomas^  the  third  son  of  Charles  Biddulph^ 
and  his  first  or  other  sons  in  tail  male  ;  and,  for  default 
of  such  issue,  to  the  fourth,  fifth,  sixth,  seventh,  eighth, 
ninth,  tenth,  and  all  and  every  the  sons  of  the  body  of 
his  brother  Charles^  in  successive  estates  of  tail  male ; 
and,  for  default  of  such  issue,  to  the  use  and  behoof  of 
all  and  every  the  daughter  and  daughters  of  his  brother 
Charles  Biddulph  lawfully  to  be  begotten,  and  her  and 
their  heirs  for  ever,  to  take  as  tenants  in  common  (if 
more  than  one)  and  not  as  joint  tenants;  and,  for  default 
of  such  issue,  to  the  use  of  all  and  every  the  daughter 
and  daughters  of  his  said  nephew  John  Biddulph  law- 
fully to  be  begotten,  and  her  and  their  heirs  for  ever,  to 
take  as  tenants  in  common  (if  more  than  one)  and  not 
as  joint  tenants ;  and,  for  default  of  such  issue,  corres- 
ponding limitations  in  favour  of  the  daughter  or  daughters 
of  his  nephew  Charles ;  and,  in  default  of  such  issue, 
corresponding  limitations  in  favour  of  the  daughter  or 
daughters  of  his  nephew  Thomas;  and,  in  default  of 
such  issue,  over  to  other  uses  in  favour  of  the  testator's 
sisters. 

If  the  case  depended  alone  upon  the  foregoing 
limitations,  we  should  probably  have  thought  that  the 
daughters  of  Thomas  Biddulph  took  estates  in  fee 
simple,  according  to  the  doctrine  acted  upon  in  Hayes 
V.  Foster  (a),  and  many  other  authorities  cited  before  tu^ 

(a)  A  E.^B.  717;  2  £f. ^  A  27. 
Ei   D.   &   B.  X 
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1858.       and  that  the  words  <*for  default  of  such  issue,"  following 
BiDDULPH     *^®  devise  to  the  children  and  their  heirs,  would  have 

Leks  ^*^  reference  only  to  the  daughters.  The  change  from 
the  language  used  in  the  limitations  to  the  sons  in  tail 
male,  where  the  strict  technical  words  **  heirs  male  of 
the  body"  are  used,  to  the  other  technical  language  used 
in  the  limitation  to  the  daughters^  creating  a  fee  simple 
by  the  expression  "  to  their  heirs,"  and  the  division  of 
the  estate  amongst  the  daughters  and  their  heirs  as 
tenants  in  common,  seem  strongly  to  lead  to  the  con- 
clusion that,  where  the  male  lines  failed,  the  estate  was 
to  go  amongst  the  daughters  as  tenants  in  common 
in  fee. 

On  the  other  hand,  it  must  be  remembered  that  the 
words  '*  for  default  of  such  issue"  are  capable  of  being 
explained  by  subsequent  parts  of  the  will;  and  that 
they  are  the  same  words  used  with  reference  to  all  the 
estates  to  the  sons  in  tail  male ;  and  that  the  estates  to 
the  daughters  seem  to  be  intended  to  be  limited  in 
succession.  The  words  as  to  the  sons  in  tail  male, 
«  severally  and  successively  and  in  remainder  one  after 
another,  as  they  and  every  of  them  shall  be  in  seniority 
of  age  and  priority  of  birth,"  are  indeed  more  clear  and 
explicit  than  the  words  used  as  to  the  daughters,  by 
which  the  estates  are  limited  first  to  the  respective 
daughters  of  Charles  the  brother,  and  of  his  sons,  and 
by  which  it  is  declared  that  **  the  daughter  and  daughters 
of  the  elder  of  such  after  born  son  and  sons  of  my  said 
brother  Charles  Biddulph  as  aforesaid"  are  <<  to  take  and 
be  preferred  before  the  daughter  and  daughters  of  the 
younger  of  such  after  bom  son  and  sons."  These  pro* 
visions,  however,  would  seem  to  shew  an  intention  that 
the  daughters  of  each  son  should  take  in  succession ; 
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and  the  limitations  over  to  the  daughters  of  the  different        1858. 
living  and  unborn  sons,  if  linntations  in  fee,  would  cer-     biddulph 
tainly  be  peculiar,  as  there  would  be  so  great  a  number        .  ^* 
of  different  alternate  contingent  limitations,  only  one  of 
which  would  take  effect,  as,  when  one  vested,  all  the 
others  would  be  at  an  end. 

The  counsel  for  the  defendants,  however,  mainly  relied 
on  the  following  provision,  to  be  found  in  a  subsequent 
part  of  the  will,  whereby  it  is  provided  that,  if,  at  any 
time  thereafter,  all  or  any  of  the  daughter  or  daughters 
to  be  begotten  by  his  said  brother  CharleM  Biddulph,  or 
by  his  said  nephews  John,  Charles  and  Thomas  Biddidph, 
or  by  any  or  either  of  such  after  born  son  of  his  said 
brother  Charles,  should  enter  into  religion,  and  become 
professed  nun  or  nuns,  then  and  in  such  case,  and 
immediately  thereupon,  the  uses  before  limited  and 
declared  as  to  such  the  daughter  or  daughters  of  his 
brother  Charles  Biddulpli,  or  of  his  nephews  John  Bid-- 
dulph,  Charles  Biddulph  and  Thomas  Biddulph,  and  of 
such  after  born  sons  of  his  brother  Charles  Biddulph,  as 
should  so  enter  into  religion  and  become  professed  nun 
or  nuns  as  aforesaid,  should  cease  and  determine,  and 
become  absolutely  null  and  void,  to  all  intents  and  pur- 
poses whatsoever;  and  that  the  person  or  persons  next 
in  reversion  to  take,  according  to  tlie  afore  mentioned 
limitation,  should  immediately  thereupon  enter  into  and 
upon  the  said  manors,  messuages,  farms,  lands  and  pre- 
mises, and  enjoy  the  same,  in  as  full  a  manner,  to  all 
intents  and  purposes  whatsoever,  as  he,  she  or  they  would 
have  been  entitled  to  have  held  and  enjoyed  the  same 
in  case  the  person  or  persons  so  entering  into  religion 
as  aforesaid  had  been  then  dead,  without  issue  of  his, 
her  or  their  body  or  bodies  as  aforesaid. 

X  2 
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It  seems  to  us  impossible  to  reject  this  clause,  or  to 
read  it  in  any  other  way  than  as  shewing  that  the  tes- 
tator declared  that  the  previous  successive  estates  to  the 
daughters  were  to  be  remainders  in  tail.  The  use  of 
the  words  **  next  in  reversion,"  and  the  express  provision 
that  such  person  next  in  reversion,  to  take  according  to 
the  afore  mentioned  limitations,  shall,  in  the  event  of 
one  of  the  daughters  becoming  a  nun,  enter  and  enjoy 
as  they  would  have  been  entitled  to  do  if  the  person  so 
entering  into  religion  had  been  then  dead  without  issue 
of  hiSf  her  or  their  body  or  bodies  as  aforesaid^  seem  to  us 
an  express  interpretation  and  declaration  of  the  meaning 
of  the  preceding  limitations  to  the  daughters. 

And  we  are  therefore  of  opinion  that  those  preceding 
limitations  were  successive  remainders  in  tail,  and  that 
the  daughters  of  Thomas  Biddulph  took  estates  in  tail 
general  only ;  and  that  the  plaintiff  failed  in  this  step 
of  his  title ;  which  put  an  end  to  bis  case.  And  our 
judgment  therefore  will  be  for  the  defendants. 

Judgment  for  defendants. 


[Friday^ 
Fthruurp  4th, 
1859.] 


IN  THE  EXCHEQUER  CHAMBER. 

The  plaintiff  in  this  case  having  appealed  to  the 
Exchequer  Chamber,  the  case  was  argued  on  a  pre- 
ceding day  {February  3d)  by 


Manistyt  for  the  appellant  (plaintiff  below). 
As  to  the  limitations  preceding  the  shifting  clause. 
The  words,  in  the  plainest  terms,  limit  successive  estates 
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in  tail  male  to  the  several  sons  of  the  devisor's  nephews  1353, 
then  existing,  and  to  the  several  after-bom  nephews,  bidpulph 
which  last  mentioned  nephews  are  to  have,  not,  as  in  ^l 
the  case  of  the  existing  nephews,  estates  for  life  with 
remainders  in  tail  male  to  their  issues,  but  estates  in  tail 
male  in  the  first  instance.  Then  follow  the  limitations 
to  the  daughters,  all  daughters  having  been  excluded  in 
the  previous  limitations.  The  daughter  of  the  devisors 
brother  is  to  take  an^estate  to  her  and  her  heirs  for 
ever;  if  such  brother  has  more  daughters  than  one,  they 
are  to  take  as  tenants  in  common,  and  not  as  joint 
tenants.  There  are  similar  limitations  as  to  the  daughters 
of  the  first,  second  and  third  existing  nephews ;  and  also 
to  the  daughters  of  unborn  nephews,  which  last  limita- 
tions are  perhaps  bad  for  remoteness.  It  is  to  be  observed 
that,  in  the  limitation  of  the  estates  in  tail  male  to  the 
sons,  the  language  is  that  of  successive  limitations; 
whereas  the  limitations  to  the  daughters  are  alternative. 
Suppose  that  the  devisor's  nephew  John  had  left  a  son  and 
a  daughter,  and  such  son  had  left  a  daughter,  and  John's 
daughter  had  died  without  issue ;  suppose  also  that  Thomas 
had  left  a  daughter  who  had  issue  female  only :  then,  upon 
the  failure  of  issue  male  of  the  devisor's  nephews,  if  the 
estates  limited  to  the  daughters  of  the  devisor's  nephews 
be  estates  tail,  the  granddaughter  of  the  more  remote  son 
would  take  in  preference  to  the  granddaughter  of  John^ 
who  would  have  no  estate  at  all.  But,  if  the  estates 
limited  to  the  daughters  be  estates  in  fee  simple,  the  grand- 
daughter of  John  would  take  as  heir  to  her  aunt,  John^s 
daughter.  And  there  can  be  little  doubt  that  the  devisor 
meant  to  prefer  the  females  of  elder  branches  to  those 
of  younger  branches.  The  authority  of  the  cases  is  very 
strong  in  favour  of  construing  ^'such  issue  *'  to  mean  the 
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1858.  daughters,  and  not  the  issue  of  their  bodies  ;  Doe  dem. 
BiDDULPH  Comberbach  v.  Perryn  (a)  (decided  in  1789)>  Rex  v.  The 
Lbbs  Marquis  of  Stafford  (ft),  Doe  dem.  Littledale  v.  Smed- 
die  (c),  Foster  v.  Hayes  (rf),  Jarman  On  JViUs^  ch.  xl. 
sect.  3.,  BurtotCs  Elementary  Compendium^  p.  268  (7th 
ed.),  PowelVs Essay  on  Denises,  vol.  2,  p.  532  (3ded.).  And 
it  is  manifest  that  this  would  have  been  the  construction 
of  the  Court  below,  except  for  the  shifting  clause. 
[Cockbum  C.  J.  Subject  to  whfit  may  be  said  in  an- 
swer, you  may  for  the  present  assume  that,  and  discuss 
at  once  the  effect  of  the  shifting  clause.] 

The  shifting  clause  is  so  worded  that  it  cannot  be 
carried  out :  and  the  true  explanation  seems  to  be  that 
suggested  below :  namely,  that  the  devisor  has  attempted 
to  apply  the  same  language  to  life  estates,  estates  tail, 
and  estates  in  fee  simple.  What  is  meant  to  be  the 
consequence  of  a  tenant  for  life,  who  has  a  son,  becoming 
a  priest  ?  Literally,  the  son's  remainder  in  tail  would 
be  destroyed,  because  the  land  is  to  go  over  as  if  the 
party  becoming  a  priest  had  died  without  issue.  But 
that  cannot  possibly  have  been  the  intention.  [  Williams 
J.  Do  you  say  the  clause  has  no  effect  at  all?]  It 
must  affect  only  the  estate  of  the  party  professing.  In 
Dill  V.  Earl  of  Haddington  (e)  there  were  four  events 
bearing  on  the  question  whether  a  sum  of  3000/L  was  to 
be  paid:  the  gift  itself  was  in  clear  terms;  but  it  was 
contended  that  a  subsequent  clause  affected  the  meaning. 
Lord  Cottenham  C  said :  "  It  is  quite  clear  that  there  were 
four  events  contemplated."  ^*  These  several  provisions,  if 
they  had  been  provided  for  in  different  clauses  of  the 

(a)  3  r.  R.  484.  (6)  7  Eati,  621. 

(c)  1  B,8c  Aid,  126.  (d)  A  E.^  B,  717  ;  2  J5.  ^  ti,  27. 

(e)  8  a  ^  F.  168.  173. 
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settlementy  would  no  doubt  have  been  expressed  in  very  1858. 
different  terms  from  those  which  we  find  upon  the  fece  biddulph 
of  this  deed ;  but  the  parties  have  endeavoured  to  express  j^ J^^ 
ail  under  one  provision ;  and  from  thence,  as  it  appears 
to  me,  has  arisen  the  obscurity.  But  the  mode  of  dealing 
with  a  case  of  this  sort  is,  first  of  all,  to  look  at  the  event 
which  has  happened,  and  then  to  see  whether  that  part 
of  the  deed  which  is  in  question  in  the  present  discussion 
does  or  does  not  embrace  within  itself  the  means  of 
ascertaining  the  intentions  of  the  parties  in  that  parti* 
cular  event.  If  that  be  sufiiciently  clear,  it  is  not  mate- 
rial whether  the  other  events,  which  have  not  occurred, 
are  or  are  not  provided  for  with  a  degree  of  obscurity, 
which,  if  those  events  had  happened,  might  have  created 
considerable  difficulty  as  to  the  construction  of  the  settle- 
ment" The  Court  will  not  expound  the  meaning  of 
the  devise  by  a  provision  made  for  events  which  have 
not  occurred.  The  whole  clause  bears  marks  of  want  of 
consideration.  On  the  profession  taking  place,  the  next 
in  reversion  is  immediately  to  enter:  but  the  party 
professing  may  have  no  interest  except  as  a  remote 
remainder  man ;  so  that  there  may  be  no  one  who  can 
enter  immediately,  perhaps  no  one  who  ever  can  enter. 
IfFUHamt  J.  You  contend  that  the  obscurity  begins 
earlier,  *' issue**  being  used  instead  of  *' daughters.**] 
The  meaning  of  that  word,  so  occurring,  is  not  obscure. 
[fFUHams  J.  That  is,  since  the  late  decision  of  Faster 
V.  HayeM  (a).  Coekbum  C.  J.  The  clause  seems  to 
assume  that,  on  the  forfeiture  of  the  estate  by  the  party 
professing,  it  would  not  go  to  the  heir  general.]  It 
would  go  to  the  heir  of  the  devisor.    [WiUiams  J.  Then 

(a)  AB.^  B,  717  \  1  E,  ^  B,  27. 
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1858.  ^'by  is  it  provided  that  the  estate  is  to  go  over  as  if  the 
BiDDULPH  P*^y  ^^'^  ^^^^  without  issue  ?  If  the  daughter  had  a 
fee  simple,  what  would  it  signify  whether  she  had  issue 
or  not?]  The  earlier  part  of  the  clause  would  take 
effect  by  her  estate  ceasing:  the  later  part  is,  in  the 
case  of  the  daughters  at  any  rate,  superfluous  and  un- 
meaning. [Martin  B.  I  have  no  doubt  at  all  but  that 
the  devisor  thought  only  of  the  parties  professing  without 
having  married  at  all.  Bramwell  B.  You  argue  against 
a  particular  construction  on  the  ground  of  consequences 
which  you  say  would  follow  from  it  Is  not  the  probable 
solution,  that  the  devisor  never  thought  of  the  con- 
sequence at  all?]  The  fair  result  seems  to  be  that  a 
clause  so  confused  and  contradictory  aflbrds  no  assistance 
in  elucidating  the  rest  of  the  devise,  and  cannot  be  used 
as  a  clue  to  the  devisor's  meaning.  The  language  used 
by  the  Court  of  Queen's  Bench,  in  Doe  dem.  Luscombe 
V.  Yates  (a),  as  to  a  clause  devesting  an  estate  in  the 
event  of  steps  not  being  taken  to  adopt  a  family  name, 
may  be  applied  here :  *'  We  are  to  consider,  that  this  is 
a  proviso  introduced  to  defeat  an  estate,  already  vested, 
for  the  breach  of  a  condition  subsequent,  and  is  in  the 
nature  of  a  forfeiture,  and  consequently  that  the  words 
of  it  must,  according  to  general  rules  and  principles,  be 
construed  strictly,  and  effect  must  not  be  given  to  it, 
unless  the  supposed  intention  of  the  testator  be  expressed 
in  plain  and  unambiguous  language.**  In  ThomhUl  v. 
Hall  {b)  the  House  of  Lords  refused  to  allow  an  un* 
equivocal  gift  in  one  part  of  a  will  to  be  qualified  by 
the  inference  drawn  from  the  language  of  a  subsequent 
clause  which  was  not  equally  clear  and  decisive.    [Mar-- 

(a)  a  B.^  Aid,  544.  654.  (b)  2  CL  ^  F,  22.  36. 
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tin  B.     That  case  appears  to  me  inapplicable.     The  de-        1553^ 
fendaots  apply  this  clause  only  to  shewing  in  what  sense     biddulph 
the  devisor  used  his  words.    Cochbum  C.  J.   You  assume 
that  the  earlier  part  is  unambiguous.    Now  the  words 
used  in  the  earlier  part  gave  rise  to  doubts,  which  have 
indeed  been  solved  by  the  decisions :  but  the  decisions 
were  upon  cases  in  which  there  was  no  proviso  like  this 
shifting  clause.     WilliamB  J.     You   have  clear  words 
giving  the  land  to  the  daughter  and  her  heirs :  then  the 
rule  is  that,  if  the  land  is  to  go  over  in  default  of  heirs, 
that  is  an  estate  tail.]    In  Doe  dem.  GaUini  v.  GaUini  (a) 
the  Court  said :  **  The  more  correct  mode  of  stating  the 
rule  of  construction  is,  that  technical  words,  or  words  of 
known  legal  import,  must  have  their  legal  effect,  even 
though  the  testator  uses  inconsistent  words,  unless  those 
inconsistent  words  are  of  such  a  nature  as  to  make  it 
perfectly  clear  that  the  testator  did  not  mean  to  use  the 
technical  words  in  their  proper  sense."    Lord  Redesdale^ 
in  Jeston  v.  Doe  dem.  Wright  (ft),  said :  '*  There  is  such 
a  variety  of  combination  in  words,  that  it  has  the  effect 
of  puzzling  those  who  are  to  decide  upon  the  construc- 
tion of  wills.    It  is  therefore  necessary  to  establish  rules, 
and  important  to  uphold  them,  that  those  who  have  to 
advise  may  be  able  to  give  opinions  on  titles  with  safety. 
From  the  variety  and  nicety  of  distinction  in  the  cases, 
it  is  difficult,  for  a  professional  adviser,  to  say  what  is 
the  estate  of  a  person  claiming  under  a  will.     It  cannot 
at  this  day  be  argued,  that,  because  the  testator  uses  in 
one  part  of  his  will  words  having  a  clear  meaning  in 

(a)  5  B  ^  Ad,  621.  640,  in  Q.  B.  Affirmed,  on  error,  in  Exch.  Ch. ; 
Dot  dem.  GaUini  ▼.  GnUini,  3  A.  Sr  E.  340. 

(6)  2  Blijfh,  1.  56.,  in  Dom.  Proc.,  overruling  the  judgment  of  K.  B. 
in  Doe  dem.  Wright  y.  Juton^  5  M.  ^  S.  95. 


V. 

Libs. 


814  [HILARY  VACATION. 

1858.  1a^9  f^nd  in  another  part  other  words  inconristent  with 
BiDDULPH  ^^^  former,  that  the  first  words  are  to  be  cancelled  or 
overthrown."  In  EgerUm  v.  Earl  Broumhnc  (a)  I^rd 
Si.  Leonards  lays  down  a  similar  principle.  In  Grey  ▼. 
Friar  (b)  the  effect  of  a  proviso  upon  preceding  words 
was  discussed. 

On  this  day, 

Fleming  appeared  for  the  respondents  (defendants 
below),  but  was  not  called  upon. 

CocKBURK  C  J.  It  is  unnecessary  to  call  on  the 
counsel  for  the  defendants  to  answer  the  arguments 
which  have  been  urged  for  the  plaintiff,  as  we  are 
unanimously  of  opinion  that  the  judgment  of  the  Court 
of  Queen's  Bench  should  be  affirmed.  And,  on  the 
view  which  we  take,  it  is  also  unnecessary  to  call  upon 
Mr.  Manisty  for  the  remainder  of  his  aigument.  When 
the  will  comes  to  be  looked  at,  although  it  is  true  that, 
conformably  with  modem  authorities,  the  remainders  to 
the  daughters  would,  if  the  shifting  clause  were  left  out 
of  consideration,  be  construed  as  a  fee  simple,  yet  we 
must  take  the  will  as  a  whole,  and  look  at  the  earlier 
part  in  conjunction  with  the  shifting  clause.  It  was 
aigued  that,  independently  of  the  shifting  clause,  the 
words  necessarily  created  a  fee  simple,  and  that  the 
shifting  clause  was  inconsistent,  and  appeared  to  be 
drawn  per  incuriam,  and  that  the  Court  could  give  no 

(a)  A  H,  L.  Co,  1.  209 ;  in  Dom.  Proc.,  reTening  the  decree  of  Lord 
Cramoorth  V.  C.  in  EgtrUm  ▼.  Lord  Browmlow,  1  Sim.  N,  S,  464. 

(jb)  4  H.  L,  CtL  665.,  in  Dom.  Proc.,  affirming  tbe  judgment  of  the 
Exch.  Ch.  in  Friur  ▼.  Grey,  5  Exeh.  597,  which  reverMd  the  jodgment  of 
the  Court  of  Exchequer  in  Friar  ▼.  Grey,  5  Exch,  584. 
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weight  to  it     I  cannot  bring  my  mind  to  construe  the        1868. 

will  in  this  way.     Mr.  Maniity  argued  that,  according     biooulph 

to  modern  authorities,  the  words  **  for  default  of  such        j^J^^^ 

issue/  BO  far  as  independent  of  the  shifting  clause,  must 

be  taken  to  have  the  meaning  upon  which  he  insists : 

but  he  overlooked  the  fact  that  the  will  was  made  as 

long  ago  as  1765,  and  that  the  rule  of  law  upon  which 

he  relies  is  comparatively  modem:  indeed,  so  late  as 

the  case  of  Foster  v.  Hayes  (a),  the  very  eminent  counsel 

who  was  Solicitor  General,  Sir  Richard  BetheUf  argued 

that  this  was  not  the  tnie  construction.     And,  though 

the  early  parts  of  the  will,  which  are  skilfully  drawn, 

might,  if  taken  by  themselves,  be  construed  otherwise 

in  conformity  with  modem  authorities,   it  does  not 

follow  that  the  devisor  might  not  mean   to  give   to 

the  daughters,  not  an  estate  in  fee  simple,  but  one  in 

fee  tail,  though  not  in  fee  tail  male.     I  think  that,  in 

the  main,  the  effect  of  the  authorities  is  that  the  words, 

when  they  occur  as  in  the  earlier  part  of  the  will,  give 

a  fee  simple ;  but  they  are  not,  of  themselves,  so  con- 

dusively  binding  as  to  prevent  us  from  coming  to  a 

different  conclusion  when  we   take  into  consideration 

other  parts  of  the  will  shewing  that  it  was  not  the 

intention   to  give  a  fee  simple.     That  being  so,  we 

clearly  cannot  give  effect  to  the  shifting  clause  unless 

we  suppose  the  previous  words  to  give  an  estate  tail. 

I  am  therefore  of  opinion  that,  when  we  read  the  earlier 

words  of  the  will  by  the  aid  of  the  shifting  clause,  we 

must  constrae  them  as  giving  an  estate  tail  general  to 

the    daughters.     The    judgment    therefore    must    be 

affirmed. 

(a)  4  E.^  B,  717 ;  2  B,  ^  B.  27. 
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1858.  Pollock  C.  B.     I  entirely  agree  with  my  Lord  Chief 

BiDDULPB     Justice,  and  am  of  opinion,  with  the  rest  of  the  Court, 

Lbbs.  ^^*^  ^^'  ^onisty*%  argument  need  not  be  pursued  fur- 
ther, since  his  remaining  points  will  not  arise.  I  agree, 
for  the  reasons  assigned  by  my  Lord,  and  in  the  Court 
below.  The  short  point  is,  whether  the  daughters  take 
an  estate  in  fee  simple  or  in  tail  And  it  appears  to  me 
quite  plain,  from  the  manner  in  which  the  clause  relating 
to  the  event  of  the  parties  entering  into  religion  is  drawn, 
that  the  devisor  imagined  that  the  will  had  not  exhausted 
itself  by  giving  a  clear  fee  simple  to  any  one,  but  that 
some  ulterior  estate  was  left.  The  only  way  to  give 
effect  to  that  is  by  supposing  the  estate  given  to  the 
daughters  to  be  one,  not  in  fee  simple,  but  in  tail.  As 
the  Lord  (3hief  Justice  has  put  it,  to  express  the  thing 
in  a  narrow  compass,  the  doctrine,  according  to  which 
the  words  occurring  are  construed,  was  not,  at  the  time 
when  this  will  was  made,  so  well  settled  as  now.  At  all 
events,  the  expressions  are  equivocal,  and  might  be 
construed  one  way  or  the  other.  But,  when  we  refer 
to  the  shifting  clause,  the  sense  in  which  the  devisor 
has  used  the  words  is  placed  beyond  doubt. 

Williams  J.  I  am  entirely  of  the  same  opinion.  I 
assume  the  words  **for  default  of  such  issue,"  following 
the  devise  to  the  daughters  **  and  their  heirs,"  to  mean, 
according  to  modern  authorities,  ''  for  default  of  such 
daughters."  But,  although  these  words,  if  unexplained, 
are  to  have  that  meaning,  they  have  no  such  inflexible 
meaning,  but  are  capable  of  being  explained.  The 
shifting  clause  does  explain  them,  so  as  to  lead  us  to  the 
conclusion  that  the  words  here  refer,  not  to  daughters. 


XXII.  VICTORIA.]  317 

but  to  issue  of  the  body  of  the  daughters.     When  the        1353^ 

shiftiog  clause  is  looked  at,  the  words  admit  of  no  other  bidddlph 
explanation.     I  think  the  judgment  of  the  Court  of        ^^' 
Queen's  Bench  fully  unanswerable. 

Martin  6.  I  am  fully  of  the  same  opinion.  In 
T(nims  V.  Wentworth  (a),  Mr.  Pemberton  Leigh^  the  pre- 
sent Lord  Kififfsdaion,  thus  laid  down  the  rule  as  to  the 
construction  of  a  will  <'In  order  to  determine  the 
meaning  of  a  will,  the  Court  must  read  the  language  of 
the  testator  in  the  sense  which  it  appears  he  himself 
attached  to  the  expressions  which  he  has  used,  with  this 
qualification,  that  when  a  rule  of  law  has  affixed  a  certain 
determinate  meaning  to  technical  expressions,  that  mean- 
ing must  be  given  to  them,  unless  the  testator  has  by 
his  will  excluded,  beyond  all  doubt,  such  construction. 
When  the  main  purpose  and  intention  of  the  testator 
are  ascertained  to  the  satisfaction  of  the  Court,  if  par- 
ticular expressions  are  found  in  the  will  which  are 
inconsistent  with  such  intention,  though  not  sufficient 
to  controul  it,  or  which  indicate  an  intention  which  the 
law  will  not  permit  to  take  effect,  such  expressions  must 
be  discarded  or  modified;  and,  on  the  other  hand,  if 
the  will  shews  that  the  testator  must  necessarily  have 
intended  an  interest  to  be  given  which  there  are  no  words 
in  the  will  expressly  to  devise,  the  Court  is  to  supply 
the  defect  by  implication,  and  thus  to  mould  the  language 
of  the  testator,  so  as  to  carry  into  effect,  as  far  as  possible, 
the  intention  which  it  is  of  opinion  that  the  testator  has 
on  the  whole  will,  sufficiently  declared."  I  have  read 
no  where  so  good  an  enunciation  of  the  law.     Now, 

(a)  11  Moon't  P.  C.  C.  626.  543. 
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1858.        ^hen  this  principle  is  applied  to  the  present  case,  it  is 
BiDDULPH     ^^®*''  ^^*^  ^®  ™"®^  affirm  the  judgment  below.   The  will 
»•         begins  by  giving  to  the  devisor's  brother  Cliarks  for  life ; 
then  to  trustees  to  preserve  contingent  remainders ;  then 
to  the  said  Charles's  son,  the  devisor's  nephew  Johtiy  for 
life ;  then  to  trustees  to  preserve  contingent  remainders; 
then  **  to  the  use  and  behoof  of  the  first  son  of  the  body 
of  my  said  nephew  John  Biddulph  lawfully  to  be  begotten, 
and  the  heirs  male  of  the  body  of  such  first  son  lawfully 
issuing.     And,  for  de&ult  of  such  issue,  to  the  use  and 
behoof  of  the  second**  &c  sons  of  John  successively  and 
the  heira  male  of  their  bodies.    **And,  for  default  of 
such  issue,"  similar  limitations  to  Charles^  the  second  son 
of  the  devisor's  brother  Charles,  and  his  sons.     **  And, 
for  default  of  such  issue,"  similar  limitations  to  Thomas, 
the  third  son  of  the  devisor's  brother  Charles,  and  his 
sons.     **  And,  for  default  of  such  issue,"  to  the  fourth 
and  other  sons  of  the  devisor's  brother  Charles,  to  be 
begotten,  successively   in   tail   male.      The  vrill   thus 
exhausts  all  the   male  issue  of  the  devisor's  brother 
Charles.    If  the  will  had  stopped  there,  the  argument 
of  Mr.  Mamsfy  would  have  been  irresistible.     But  it 
does  not  stop  there :  it  goes  on  to  limit  estates  to  the 
daughters  of  the  devisor's  brother  Charles,  and  to  the 
daughters  of  the  said  Charles's  sons.     **  And,  for  default 
of  such  issue,"  the  remainder  is  limited  to  the  devisor's 
two  sisters,  Mary  Stoiwr  and  Ann  Wright,  in  fee,  as 
tenants  in  common.     So  that  apparently,  in  this  part  of 
the  will,  the  devisor  provides  for  all  the  male  descend- 
ants of  hb  brother  Charles  (apparently  his  only  brother), 
and  then  for  his  brother's  female  descendants,  and  the 
female  descendants  of  his  brother's  sons ;  and  then,  in 
the  event  of  these  all  failing,  the  devisor's  two  sisters  are 
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to  be  owners  in  fee.  Mr.  Manisty's  argument  was  that,  ]858. 
npon  the  birth  of  the  daughters  of  Thomas,  after  the  biddulph 
death  of  the  devisor,  the  estate  would  vest  in  such  hEKB, 
daughters  in  fee,  and  devest  the  limitations  over.  Apply- 
ing Lord  KingsdowtC^  rule,  this  construction  is  so  incon- 
sistent with  the  apparent  intention  of  the  testator  that  I 
would  be  content  to  found  my  judgment  on  that.  On 
what  words  does  Mr.  Mamsty  rely  ?  On  the  words  ^'  and, 
for  de&ult  of  such  issue."  Mow  *' heirs"  includes  issue, 
but  extends  to  a  great  deal  more.  According  to  Mr. 
Manisty,  we  are  to  interpret  the  words  as  meaning  **  for 
want  of  such  daughter  being  born."  I  think  we  cannot 
give  them  that  meaning,  but  must  understand  them  as 
meaning  **  for  default  of  heirs  of  the  body."  If,  there- 
fore, the  will  had  stood  there,  I  should  have  been  pre- 
pared to  give  judgment  for  the  defendants.  But  then 
we  have  the  proviso,  that,  in  the  event  of  any  nephew, 
or  daughter  of  the  devisor*s  brother,  or  of  his  nephews, 
becoming  priest  or  nun,  the  **  next  in  reversion*'  is  to 
take  the  land.  What  is  the  meaning  of  that  ?  It  shews 
that,  when  the  devisor  previously  spoke  of  "  heirs,"  he 
meant  **  heirs  of  the  body :"  that  is  as  clear  to  me  as  if 
I  found  it  defined  in  an  interpretation  clause ;  as  plain 
as  a  thing  can  be.  I  have  not  the  least  doubt  in  the 
world.  If  he  had  meant  otherwise,  he  would  have  been 
making  a  provision  utterly  repugnant  from  his  former 
limitation. 

Crowdeb  J.  I  am  of  the  same  opinion ;  but  1  found 
my  judgment  entirely  on  the  shifting  clause.  For  I 
think  we  are  bound  by  Foster  v.  Hayes  {a)  to  hold  that, 

(a)  4B.  ^i?.717;  2  E.  9^  B,  27. 
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1858.        if  we  had  not  that  clause,  the  words  **  for  default  of  such 

BiDDULPH     issue"  must  have  been   understood  as  meaning  **for 

Less.        default  of  such  daughters."     But  the  shifting  clause 

shews,   most  satisfactorily,  that  the  devisor,  by  these 

words,  meant  **  for  default  of  heirs  of  the  body." 

BsiiMWELL  B.  I  am  of  the  same  opinion;  and  I 
would  limit  myself  to  simply  expressing  my  concurrence 
in  the  judgment  of  the  Court,  but  for  this.  Tlie  words 
*^  for  default  of  such  issue"  are  ambiguous ;  but  I  think 
they,  of  themselves,  would  not  alter  the  interest  pre- 
viously limited  to  the  daughters  and  their  heirs.  But 
the  shifting  clause  shews  clearly  that  the  words  are  used 
by  the  devisor  in  the  sense  of  '*  for  default  of  heirs  of  the 
body."  Mr.  Manishf  argues  that  from  this  construction 
many  consequences  would  follow  which  the  devisor  did 
not  contemplate.  My  reason  for  adding  these  remarks 
is  that  I  wish  to  say  I  consider  this  argument  very 
fallacious.  It  is,  I  think,  a  mistake  to  suppose  that  the 
devisor  contemplated  all  the  consequences  which  would 
follow  from  the  disposition  which  he  makes.  This  as- 
sumption is  made  in  many  cases  respecting  real  property. 
I  do  not  profess  to  be  very  familiar  with  such  cases : 
but,  in  the  present  case,  such  an  argument  is  clearly 
fallacious. 

Judgment  affirmed. 
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1858. 


JoHAN  Neponuck  Fischer  ogainst   Ladislaus  Saturday, 

Graf  IZATABAT. 

TTTATKIN  WILLIAMS^  in  this  Term,  obtained  a  a  commission, 

rule  calling  upon  the  plaintiff  to  shew  cause  why  '^^\n  this 

a  commission  should  not  issue,  directed  to  the  Imperial  J^^iij 

Boyal  Provincial  Court,  or  any  judge  thereof,  at  PeM.  in  |!^"Ji];j?^i„^„ 

the  kingdom  of  Hungary^  for  the  purpose  of  examining  to^zunine 

witnesses,  and  why  the  usual  clause,  rendering  the  oath  i'^sM.  was 

necessary,  should  not  be  omitted.  unexecuted. 

The  rule  was  obtained  on  an  affidavit  of  defendant's  A^!^an  em- 

attorney  that  a  commission,  addressed  to  individuals  as  groun/thlt^ 

commissioners  at  Pesthf  had  been  returned  unexecuted,  Qo^^romenT 

and  that  the  deponent  had,  on  application  to  the  Austrian  *^**^  "J®*  P®'"^' 

Embassy,  been  informed  by  one  of  the  secretaries  of  the  tribunals  of  the 

country  to 

^jtfj^riiait  Legation  that  the  commission  ought  to  have  examine  wit. 
been  directed  to  the  above  named  Court.  gary.    This 

Court  made 
absolute  a  rule 

Lord  Campbell  C.  J.  stated  that,  in  consequence  of  cilSSlSon  to 
a  communication  between  the  Atutrian  Embassy  and  the  {J^Jhe*^}^!]**^ 
Foreign  Office  on  this  subject,  he  had  had  an  interview  p'*"*!  ^py^ 
with  the  Atutrian  Ambassador,  and  had  learned  that  the  ^^^  at  Pt»th, 

to  examine  the 

Austrian  Government  had  caused  it  to  be  returned,  be-  witnesses. 
cause  it  prohibited  the  execution,  in  Hungary^  of  a  com- 
mission directed  to  individuals,  but  that  no  objection 
would  be  made  to  the  execution  of  a  commission  directed 
to  one  of  the  Courts  of  that  country. 

BlfiUihbum  now  shewed  cause.     The  effect  of  making 
this  rule  absolute  will  be  to  delay  the  plaintiff  indefi. 

B.   B.    &   E.  T 
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1868.  nitely.  If  the  commission  issues  to  the  persons  who  are 
FigcHM  ^^®  judges  of  the  Court,  the  Austrian  Government  will 
Uataray  °^'  permit  it  to  be  executed ;  if  it  is  sent  to  the  Court 
itself,  the  evidence,  when  returned,  will  not  be  admis- 
sible (a).  Stat.  1  ffl4.  c.  22.  s.  4.  authorizes  the  issuing 
of  a  commission  to  any  persons  named  in  the  order,  but 
not  to  a  tribunal.  [Lord  Campbell  C.  J.  We  are  in- 
formed by  the  Master  that  a  commission  issued  to  the 
Royal  Town  Court  of  Berlin  in  a  case  of  The  Times 
Life  Assurance  Company  v.  The  National  Alliance  Comr 
pany  (6).]  The  order  there,  it  is  understood,  was  made 
by  consent  of  the  parties.  The  objection  is  not  merely 
on  the  ground  that  the  words  of  the  statute  do  not  autho- 
rize such  a  commission,  but  substantial  The  Court  in 
Hungary  wUl  take  the  evidence  according  to  the  rules 
of  Hungarian  law,  which  no  doubt  are  diflferent  fh>m 
the  English  laws  of  evidence.  [Lord  Campbell  C.  J.  I 
do  not  know  that  the  Hungarian  Court  will  disr^ard 
the  rules  of  English  law  when  acting  in  aid  of  an  English 
Court ;  but,  if  any  thing  objectionable  is  admitted  by 
them,  it  may  be  objected  to  at  the  trial.]  At  all  events, 
the  evidence  should  be  upon  oath :  the  form  of  the  oath 
need  not  be  prescribed;  but  the  rule  as  drawn  up  pro- 
poses to  omit  it  altogether.  [Lord  Campbell  C.  J.  The 
rule  must  be  altered  in  that  respect,  and  by  omitting  the 
words  **  or  any  judge  thereof.*^  And  the  costs  of  the 
former  commission,  which  has  proved  abortive  without 
fault  of  the  plaintiff,  ought  not  to  be  borne  by  him. 

Lush  and  W.  Williams  were  not  heard  in  support  of 
the  rule» 

Lord  Campbell  C.  J.    In  this  case  a  commission'  had 

(a)  See  aay  ▼.  SttpheMm,  Z  A,  ^  E.  807,  1  A.^E.  165. 188 ;  Xim- 
Uy  ▼.  Gyt,  Z  E.^  B.  114.  {b)  Not  raported. 
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issued,  at  the  instance  of  the  defendant,  directed  to  1858. 
individuals  to  take  evidence  in  Hungary ;  and  that  has  ftschbr^ 
proved  abortive.  It  appears,  from  the  information  com-  izj^tIjult. 
municated  by  the  Austrian  Embassy,  that  the  reason 
was  that  the  Imperial  Government  will  not  permit  a 
commission  to  be  executed  by  individuals,  but  that  it 
may  be  executed  by  one  of  the  tribunals  of  the  country. 
Then  the  application  is  to  us  to  direct  a  commission  to 
the  Imperial  Royal  Provincial  Court  at  PeHh.  We  have 
no  reaacm  to  doubt  that  they  will  do  justice;  and  I 
think  we  halve  jurisdiction  to  issue  a  commission  to  a 
tribunal,  where,  as  in  this  case,  to  refuse  it  would  be  a 
denial  of  justice.  When  the  commission  is  returned,  it 
will  be  open  to  Mr.  Biackbum  to  object  to  the  reception 
of  the  evidence  taken  under  it,  either  by  shewing  that 
something  objectionable  took  place  before  the  Court  at 
Pestlh  or  upon  the  ground  now  taken,  that  we  have  no 
jurisdiction  to  send  a  commission  to  a  tribunal ;  but  in 
the  meantime  it  must  go.  It  is,  however,  veiy  fair  that 
the  pliuntiflTs  costs  occasioned  by  the  abortive  commis- 
sion should  be  the  plaintiff's  costs  in  the  cause  at  all 
events. 

WioHTMAN,  Erle  and  Crompton  Js.  concurred. 

Rule  absolute. 

The  rale,  as  drawn  up,  was  for  a  commission 
to  issue  **  to  the  Imperial  Royal  Provincial 
Court  at  JPeMth  in  the  kingdom  of  Hungary ^ 
for  the  purpose  of  examining  witnesses, 
on  the  part  of  the  defendant,  on  oath ; 
and  that  the  usual  clause,  prescribing  the 
form  of  the  oath,  should  be  omitted  (a)." 

(a)  The  Commuiioii  was  sent  out,  but  never  returned.* 
Y  2 
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U5S. 

^'^y»  Melvillb  against  Leesom. 

A  defendant       /^BIFFITS,  in  this  Term,  obtained  a  rule  to  shew 

taken  nnder  a      fjf 

ca.  sa.  was,  on    .        cause  whj  the  plaintifis  should  not  be  at  liberty  to 

summons,  dU-  «•  •        j  • 

charged  by  Set  off  the  costs  of  two  orders  after  mentioned  against 
Judge,  with  the  judgment  recovered  in  this  action. 
11^  no  actionf '  Pollock  C.  B.  had  made  an  order  in  this  cause  to 
cMto  were  ^***  discharge  the  defendant  from  custody  under  a  ca.  sa., 
coste^  with?'^  he  bringing  no  action,  and  that  the  plaintiff  should  pay 
the  meaning      the  taxed  costs  of  that  order.    He  afterwards  dischansed, 

of  Reg.  Gen.  ° 

Hit,  16  Viet,     with  costs,  a  summons  to  stay  the  taxation  of  these 

«.  63. 

costs. 

On  a  summons  to  deduct  the  costs  from  the  judgment, 
he  referred  the  matter  to  the  Court 

Pigott^  Seijt.  now  shewed  cause.  To  do  this  would 
prejudice  the  lien  of  the  plaintiff  *s  attorney.  Reg.  Gen. 
Hil  16  Viet.  s.  63,  is  that  "no  set-off  of  damages  or 
costs  between  parties  shall  be  allowed  to  the  prejudice 
of  the  attorney's  lien  for  costs  in  the  particular  suit 
against  which  the  set-off  is  sought;  provided  never- 
theless that  interlocutory  costs  in  the  same  suit,  awarded 
to  the  adverse  party,  may  be  deducted  (a)."  In  ScoU 
V.  Count  de  Richebourg  (J)  Maule  J.  says,  that  «'  inter- 
locutory costs"  are  all  the  costs  the  right  to  which  has 
accrued  before  the  final  judgment  [WightmanJ.  These 
costs  are  in  a  proceeding  in  the  cause,  though  after 
judgment     Lord  Campbell  C.  J.     I  should  think  all 

(a)  \  E,ff  B.  xiii.  (6)  11  Oym,  B.  447. 
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costs  in  the  suit,  though  not  included  in  the  final  judg-        1858. 
mentj  interlocutory  costs.]  Hxlyills 

GriffiU  was  not  called  upon  to  support  his  rule. 

Per  Curiam  (a). 

Rule  absolute. 

(a)  Lord  CampbeOC,  J.,  Wigkimam,  Erie  and  Cromptom  Js. 
END  OF   EASTER  TERBl. 

The  Court  of  Queen's  Bench  did  not  sit  in  the  Vacation 
following  Easter  Term. 


MEMORANDUM  OF  EASTER  VACATION. 

In  this  Vacation,  the  following  Gentlemen,  barristeni  at 
law,  were  called  to  the  degree  of  the  coi£ 

WUUam  Payne,  of  Gray^s  Inn,  Esquire,  who  gave 
rings  with  the  motto  Beverentia  Ley  urn.  (Queen*s  war^ 
rant  of  11  th  May,  1858.) 

John  Cross,  of  Grays  Inn,  Esquire,  who  gave  rings 
with  the  motto  In  crucefiio.  (Queen's  warrant  of  17th 
May,  1858.) 

John  Tozer,  of  Lincoln^s  Inn,  Esquire,  who  gave  rings 
with  the  motto  Et  tenui  telas  discreverat  aura.  (Queen's 
warrant  of  17th  May,  1858.) 

Charles  Petersdofff,  of  TTie  Inner  Temple,  Esquire, 
who  gave  rings  with  the  motto  Nee  morti,  nee  requies. 
(Queen's  wanant  of  20th  May,  1858.) 


1868. 


CASES 


ARGUED  AND  DETERMINED 


IN 

THE  QUEEN'S  BENCH, 

TRINITY     TERM, 

XXL  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in   this  Term 
were: 
Lord  Campbell  C.  J.      I      Erlb  J. 

CoLEBIDGE  J.  CrOMPTON  J. 


Saturdaf, 
Map  22d. 


Applbton   Bennett  and   Charles   Frederick 
Bennett  against  Willlam  Marshall  Ireland. 


"P^RST  count,  for  money  payable  for  use  of  messuages, 
mills,  cottages,  &c.,  lands,  &a     Second  count,  on 
accounts  stated* 


Bj  agreeincnt 
between  F.^ 
the  reeeiYer 
appointed  in 
Chancery  for 
lands  and 
baildings 

thereon,  and  /.,  it  was  recited  that  /.  had  etpended  money  in  improving  the  premise!  on 
the  understanding  that  a  lease  thereof  should  be  granted  to  him  on  the  terms  afler  men- 
tioned (pursttsnt  to  a  previous  agreement  with  parties  at  that  time  interested),  in  con- 
tideration  whereof  F.  had  consented  to  enter  into  this  agreement.  And  it  was  witnessed 
that  K,  in  consideration  of  the  premises,  and  according  to  his  power,  agreed  with  /.  to  let 
to  him,  and  /.  agreed  to  take,  the  land,  with  the  builcUngs  thereon  lately  converted  at  J.'s 
expence  into  a  mill,  and  other  buildings,  to  hold  for  twenty  one  yean  at  rent  payable 
Quarterly.  And  it  was  agreed  that,  when  that  agreement  should  have  been  approved  of  by 
the  Court  of  Chancery,  or  the  Master,  or  if  it  should  be  aseertalned  that  such  sanction  was 
not  necessary,  a  lease  should  be  executed  bv  F,  to  /.  (and  a  counterpart  by  J.)  under  the 
in  the  agreement  stipulated,  which  should  contain  covcnanu  on  the  part  of  /.  **to 
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Pleas.     I.  Payment  into  Court  of  10/.    2.  (not  now        ig^s. 

Replication.     That  the  10/.  was  not  enough  to  satisfy      j^^^;^,,,, 
the  claim  of  plaintifis. 

The  particulars  claimed  31/.  lO^.,  three  quarters*  rent,  ^^i  in  manner 
due  24th  Jun,,  1856.  uS^X'-ge 

On  the  trial,  before  Bramwell  B.,  at  the  Liverpool  ^Jf^  »*;a 
Summer  Assizes,  1856,  it  appeared  that  the  premises  had  ^^  ^^P  ^^ 

* '^  *  premisei  in 

been  the  property  of  Samuel  Barker,  deceased,  who  had  rep«r,  and  to 

deliver  up 

devised  them;   and  that,  after  his  death,  proceedings  poswnionof 
in  Chancery  having  taken  place,  George  Femdey  was  <«andailthe 
appointed  receiver  in  May,  1846.     In  1848,  another  Sitions,'*  *«  bat 
receiver  was  appointed  in  lieu  of  George  Femeley:  and,  ]^1  ]b^\diDg^ 
in  1853,  the  present  plaintifis  were  appointed  trustees;  ^*f][^" 
and  the  reversion  was  conveyed  to  them  by  deed  of  indorMd.in 

•^  ■'  good  repair, 

September,  1853.  "  damage  by 

fire  excepted. 

While  Femeley  was  receiver,  he  and  the  defendant  Andtbat, 
executed  an  agreement,  dated  19th  September  1846,  the  should  be 
material  parts  of  which  are  as  follows.  ^ht  dlitrain 

«  Memorandum"  &c.    «  Between  George  Femeley,  of  Jj|^^"  he  ""^ 
&C.,  "  of  the  one  part,  and  mOiam  Marshall  Ireland,  ^^^^^{^ 
or  &c.,  «  of  the  other  part."  pwd-"  ,  P"?- 

*  ^  Yided  tbat  the 

**  Whereas  the  said  William  Marshall  Ireland  has  ex-  agreement 

sbonld  be  in 

pended  ZoOl,  or  thereabouts,  in  altering  and  improving  all  respecti 

the  premises  hereinafter  mentioned,  on  the  faith  and  approbation  of 

understanding  that  a  lease  thereof  would  be  granted  to  ehancei7  or 

him  upon  the  terms  hereinafter  mentioned,  pursuant  to  nnderuWni^' 

to  endeaYour 
to  obtain  such 
approbation  t  bot,  if  tbe  approbation  were  refnsed,  the  agretment  to  bo  void. 
«A  entered  into  possession,  and  erected  new  buildings. 

Held,  that  /.  was  tenant  from  year  to  year  on  such  terms  as  would  be  inserted  in  a  lease 
pursuing  the  agreement,  so  far  as  they  were  applicable  to  a  tenancy  from  year  to  year. 

That,  if  any  part  of  the  premises  originally  demised  were  destroyed  by  fire,  the  result 
would  be,  not  to  destroy  or  suspend  the  whole  rent,  but  to  entitle  «A  to  a  deduction  from 
the  rent  according  to  the  proportion  which  the  annual  value  of  the  destroyed  part  bore  to 
the  annual  value  of  the  whole:  taking  (dubitante  Crompton  J.)  the  whole  to  be  the  pre- 
mises as  originally  demised,  not  as  improved  by  subsequent  additions  made  by  J, 
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ISt'iS.  A"  agreement  with  Robert  Bennett^  the  trustee  and  exe- 
Bermkit  cutor  of  Samuel  Barker^  Esquire,  deceased,  prior  to  the 
Irklaih)  appointment  of  the  said  G.  Femeley  as  receiver  in  the 
suit  Whitehead  v.  Bennett:  in  consideration  whereof  the 
said  G.  Femeley  hath  consented  to  enter  into  the  agree- 
ment hereinafter  contained:  These  presents  therefore 
witness  that  he,  the  said  G.  Femeley^  in  consideration 
of  the  premises,  and  according  to  his  power  and  autho- 
rity,  and  so  far  as  he  can  or  lawfully  may,  hereby  agrees 
with  the  said  W.  M.  Ireland  to  let  to  him,  and  the  said 
W.  M.  Ireland  hereby  agrees  with  the  said  G,  Femeley 
to  take  from  him,  all  those  plots  of  land  situate"  &c., 
''with  the  buildings  thereon  (lately  converted,  at  the 
expence  of  the  said  W.  M.  Ireland^  into  a  cotton  weaving 
mill),  with  stable  and  two  cottages,  particularly  delineated 
and  described  in  the  plan  thereof  hereupon  endoaied, 
together  with  all  rights,  privileges  and  appurtenances 
to  the  premises  belonging  or  appertaining;  reserving 
nevertheless"  &c.  (right  of  way,  described) :  "  To  hold 
the  same  premises  for  the  term  of  twenty  one  years,  to 
be  computed  from  the  24th  day  of  June  last,  at  the 
yearly  rent  of  42/.,  payable  to  the  receiver  or  owner  for 
the  time  being  of  the  said  premises,  quarterly,  on  the 
25th  Marchy  24th  June^  29th  September  and  25th  Decem- 
ber; the  next  payment  thereof  to  become  due  on  the 
29th  day  of  September  next  And  it  is  hereby  further 
agreed  that,  when  this  agreement  shall  have  been  ap- 
proved of  by  the  High  Court  of  Chancery,  or  the  Master, 
as  hereinafter  provided  for,  or  it  shall  be  ascertained  that 
such  sanction  is  not  necessary  or  required,  a  lease  of  the 
said  mill  and  premises  shall  be  forthwith  executed  by 
the  said  G.  Femeley^  and  all  other  necessary  partieiB,  to 
the  said  W.  M.  Ireland,  his  executors,  administrators  or 
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assigns,  for  the  period  and  under  the  terms  herein  1858. 
stipulated ;  and  a  counterpart  thereof  by  the  said  fT.  M.  bbkkbtt 
Ireland.  And  that  such  lease  and  counterpart  shall  T|^|^],||. 
contain  coyenants,  on  the  part  of  the  said  W.  M.  Ireland^ 
his  executors,  administrators  and  assigns,  to  paj  the  said 
rent  in  manner  before  mentioned,  damage  by  fire  excepted. 
Also,  during  the  said  term,  to  maintain  and  keep  the 
said  premises  in  good  repair,  order  and  condition,  except 
the  main  walls,  roofe,  principal  timbers  and  outside  of 
the  said  buildings.  Also  to  deliver  up  the  possession  of 
the  same  premises,  and  all  the  present  additions,  altera- 
tions and  improvements,  to  and  in  the  same,  but  not 
including  any  buildings  not  shewn  on  the  said  plan,  in 
good  order,  repair  and  condition,  damage  by  fire  excepted. 
Also  to  permit  the  receiver  and  owners  for  the  time 
being  to  inspect  the  said  premises  twice  in  every  year, 
with  or  without  workmen  and  others,  and  to  complete 
and  finish  all  reasonable  repairs  and  reparations  then 
and  there  found  within  three  months  after  notice  in 
writing  from  such  receiver  for  that  purpose.  The  said 
lease  shall  also  contain  a  proviso  for  reentry  on  the  said 
premises  in  case  the  said  rent  shall  at  any  time  be  in 
arrear  by  the  space  of  twenty  one  days  after  the  same 
shall  become  due,  and  there  shall  be  no  sufficient  distress. 
And  it  is  hereby  agreed  that,  until  such  lease  shall  be 
granted,  it  shall  be  lawful  for  the  receiver  and  owners  for 
the  time  being  of  the  said  premises  to  distrain  for  all  or  any 
part  of  the  rent  hereby  agreed  to  be  paid."  Ireland  to  be  al- 
lowed lOOl  in  consideration  of  the  expence  he  had  been  at 
**  Provided  always,  that  this  agreement  is  and  shall  be  in 
all  respects  subject  to  the  approbation  of  Her  Majesty's 
High  Court  of  Chancery,  or  the  Master  appointed  by 
such  Court  in  the  aforesaid  cause ;  the  said  G.  Ferneley 
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1858.  hereby  undertaking  to  use  bid  utmost  endeavourB  to  pro- 
^EHHETT  ^  ^"^  ^"^^  approbation  at  the  earliest  practicable  period : 
Irklakd  ^^^  ^^  ^^^^  ^^  ^'^  Court  or  the  said  Master  shall  refuse 
such  application,  and  shall  insist  upon  such  premises 
being  relet,  then  this  agreement,  and  every  clause  herein 
contained,  and  every  right  or  claim  arising  in  respect 
thereof,  at  law  or  in  equity,  shall  be  void  and  of  no 
effecL" 

The  defendant  entered  into  possesmon  of  the  premises 
mentioned  in  the  agreement,  and  erected  new  buildings 
there.  Part  of  the  buildings  originally  demised  con- 
sisted of  a  mill,  which  was  burnt  down  in  October^  1855. 
The  mill  had  not  been  rebuilt.  The  counsel  for  the 
defendant  contended  that,  under  the  agreement,  this 
wholly  did  away  with  or  suspended  the  defendant's 
liability  for  rent:  or,  at  any  rate,  that  a  deduction 
should  be  made  from  the  rent,  which  should  bear  the 
same  proportion  to  the  whole  rent  as  the  annual  value 
of  the  building  destroyed  by  fire  bore  to  the  annual 
value  of  the  whole  property  originally  demised.  The 
counsel  for  the  plaintifis  contended  that  the  deduction, 
if  any,  should  bear  only  the  same  proportion  to  the 
whole  rent  as  the  annual  value  of  the  building  destroyed 
bore  to  the  annual  value  of  the  whole  property  as  im- 
proved by  the  additional  buildings  which  the  defendant 
had  erected.  The  juiy  found  that  the  annual  value  of 
the  building  destroyed  was  three  eighths  of  the  annual 
value  of  the  property  originally  demised,  corresponding 
therefore  to  15/.  15^.  out  of  the  42L  It  was  agreed  that, 
if  only  a  proportional  deduction  were  allowed,  the  ver- 
dict, on  the  principle  of  proportion  suggested  for  the 
defendant,  was  to  be  reduced  to  SL  9s. ;  but,  on  the 
principle  suggested  for  the  plaintifis,  to  9/.  lOs. ;  and 


XXI.   VICTORIA.  331 

thaty  if  DO  deduction  were  allowed,  the  verdict  should        1858. 
be  for  18/.  14«.     The  learned  Judge  directed  the  verdict      bbhhbtt 
to  be  entered  for  the  18/.  lis.,  leave  being  reserved  to      i^bI^Ind 
move  as  after  mentioned. 

In  last  Hilary  Term  (the  time  for  moving  having 
been  several  times  enlai^d,  in  consequence  of  certain 
proceedings  in  Chancery),  Kfiawles,  for  the  defendant, 
obtained  a  rule  calling  on  the  plaintiffs  to  shew  cause 
why  a  verdict  should  not  be  entered  for  the  defendant, 
or  a  nonsuit,  *<  on  the  ground  that,  by  the  agreement, 
the  payment  of  rent  was  to  be  suspended  until  the 
plaintifiis  repaired  the  premises  destroyed  by  fire:**  or 
why  the  damages  should  not  be  reduced  to  9/.  10^.,  or 
SL  ds.,  *^  on  the  ground  that,  if  the  rent  was  payable  at 
all,  defendant  was  only  liable  to  pay  an  apportionment ; 
and  that,  in  ascertaining  the  apportionment,  the  build- 
ings erected  by  the  defendant  after  the  agreement  ought 
not  to  have  been  considered.** 

Hugh  Hill  and  Tamlinson  now  shewed  cause.  The 
defendant  contends,  in  the  first  place,  that  the  terms 
under  which  he  held,  to  be  collected  from  the  agree- 
ment, are  that  the  rent  is  not  to  be  paid  at  all,  for  any 
part  of  the  premises,  if  any  be  damaged  by  fire.  If  the 
exception,  **  damage  by  fire  excepted,"  had  not  occurred, 
the  tenant  would  have  been  liable,  in  an  action  for  use 
and  occupation,  for  the  whole  rent,  whatever  proportion 
of  the  property  had  been  destroyed  by  fire;  Izon  v. 
Gorton  (a).  Here  it  is  not  clear  that  the  exception  for 
the  case  of  fire  applies  at  all  to  the  time  intermediate 
between  the  occurrence  of  the  fire  and  the  next  quarter 

(A)  bNnoCa,  SOI. 
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1868.        d^y*     Further,  the  agreement  is  to  be  in  all  respects 
Bbhmbtt""  subject  to  the  approbation  of  the  (^ourt  of  Chancery  or 
ImlIhd.      ^^®  Master,    The  whole  or  any  part  of  the  rent  agreed 
to  be  paid  may  be  distrained  for  until  a  lease  is  granted* 
The  terms  of  the  lease  would  be  settled  by  the  Master, 
who  would  treat  the  stipulations  in  the  agreement  merely 
as  heads  from  which  the  lease  was  to  be  framed;  and 
he  would  bear  in  mind  that  the  reversion  is  held  in 
trust.     A  covenant  for  insurance  by  the  tenant  would 
be  inserted.     And,  if  any  abatement  were  made  upon 
the  contingency  of  fire,  it  would  at  any  rate  be  only  to 
*  the  extent  of  the  damage  done.   The  Coun  of  Chancery 

never  would  direct  the  execution  of  a  lease  containing 
a  stipulation  that,  upon  the  occurrence  of  any  damage 
by  fire,  however  slight,  the  whole  rent  was  to  cease,  the 
land  still  remaining,  as  it  would,  in  the  tenant's  posses- 
sion. Probably  it  would  be  provided  that,  if  the  premises 
became  totally  uninhabitable,  the  whole  rent  should  be 
suspended.  The  common  form,  suspending  a  propor- 
tionate part  of  the  rent  upon  injury  by  fire,  is  given  in 
4  Bj/thetoood's  Selection  of  Precedents  (^A  ed.,  by  Jarman) 
425,  Leases,  and  in  Hattys  Treatise  on  Leases,  vol.  2, 
Appendix,  p.  693.  Then,  if  the  abatement  is  to  be 
proportionable,  what  rule  of  proportion  is  to  be  applied? 
It  is  found  that  three  eighths  of  the  value  of  the  pre- 
mises, as  originally  let,  are  destroyed.  But  the  propor- 
tion should  be  taken  between  the  value  of  the  part 
destroyed  and  that  of  the  part  remaining  uninjured  and 
occupied ;  and  this  latter  includes  the  value  of  the  new 
buildings,  just  as  an  increase  of  value  by  improved 
cultivation  would  be  taken  into  account  The  whole 
rent,  in  law,  issues  out  of  every  part  The  agreement 
contemplates  additions  to  be  made  by  the  tenant 
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Knowles  and  fF.  R.  Cok,  contriL  The  question  must  1858. 
be  determined  by  looking  to  the  particular  instrument;  bknnitt 
no  weight  can  be  attached  to  precedents  in  other  cases.  iueIIxd. 
The  party  letting  is  here  not  an  ordinary  landlord,  but 
a  mere  receiver;  and  it  was  not  to  be  expected  that  he 
should  bind  himself  to  repair.  On  the  other  hand,  the 
tenant,  as  the  party  letting  was  not  bound  to  repair, 
would  naturally  require  some  stipulation  for  himself, 
securing  the  repair.  This  was  done  by  suspending  the 
rent  during  the  continuance  of  damage  by  fire :  by  this 
it  became  the  interest  of  the  lessor  to  repair:  and, 
although  the  effect  would  be  that  the  whole  rent  might 
be  suspended  on  the  occurrence  of  a  trifling  damage, 
yet  this  would  naturally  make  it  more  desirable  and 
more  easy  for  the  lessor,  by  a  trifling  ezpence,  to  re- 
entitle  himself  to  the  rent  The  note  (t)  on  the  passage 
cited  from  4  Bythewood  and  JarmarCs  Seleetum  of  Prece* 
dents,  426,  shews  the  way  in  which  parties  may  seek  to 
secure  themselves  from  a  neglect  to  rep^,  and  the 
difficulty  of  fixing  a  proportion.  There  is  in  this  agree* 
ment  the  unusual  provision  for  the  tenant  to  deliver  up 
the  premises  in  good  repair,  *'  damage  by  fire  excepted.** 
[Tamlinson.  It  is  by  no  means  unusual.]  If,  however, 
the  abatement  is  to  be  only  proportional  to  the  damage, 
it  is  clear  that  the  smaller  sum  is  that  for  which  the 
verdict  is  to  be  entered  up.  The  calculation  of  the  rent 
is  made,  not  upon  the  property  as  afterwards  increased 
by  the  defendant's  additions,  but  upon  that  which  was 
demised  to  him  at  the  time  of  the  agreement.  The 
lessee  was,  by  the  express  terms  of  the  agreement,  not 
to  be  bound  to  render  up  in  good  repair  the  additional 
buildings  which  he  should  erect 
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1858.  ^1^  Campbell  C.  J.    The  only  real  question  is, 

Bemkktt  whether  the  damages  are  to  be  reduced  to  9/.  10*.  or  to 
j^^J^^  3L  9s.  There  can  be  no  doubt  that  the  defendant  was 
tenant  from  year  to  year,  and  that  he  holds  on  the 
terms  of  the  agreement,  so  fiur  as  those  terms  are  appli- 
cable to  a  lease  from  year  to  year.  Now  the  stipulation 
which  we  are  to  consider  is  as  much  applicable  to  a 
lease  from  year  to  year  as  to  a  lease  for  a  term  of  several 
years.  I  think  it  means  that  the  tenant  is  to  pay  the 
rent  named;  but  that  he  is  to  have  the  advantage  of  a 
reduction,  from  year  to  year,  of  the  amount  accruing 
from  damage  by  fire.  But  it  would  be  a  very  unreason-* 
able  construction  to  say  that  the  whole  of  the  rent  was 
to  be  suspended  for  any  damage,  however  small.  It  is 
said  that  the  lessor  here  is  only  a  receiver.  That  cannot 
vary  the  case :  he  represents  the  owner.  The  exception 
of  damage  from  fire  must  mean  an  abatement  in  respect 
of  such  premises  as  can  no  longer  be  applied  to  the 
occupation  intended  by  the  lessor.  The  only  question 
therefore  is,  whether  in  ascertaining  the  proportion  we 
are  to  take  in  the  new  buildings.  On  the  whole,  I 
think  these  must  be  excluded.  They  are  additional 
property  which  the  lessee  was  not  bound  to  keep  in 
repair.    The  reduction  must  therefore  be  to  3/.  9s. 

CoLBBiDOE  J.  I  am  of  the  same  opinion.  The  agree- 
ment was  to  be  carried  into  effect  by  a  lease  artificially 
drawn:  till  that  was  done,  the  tenant  would  hold  on 
the  terms  which  would  be  introduced  in  such  a  lease  so 
far  as  they  would  be  applicable  to  a  tenancy  from  year 
to  year.  What  then  would  be  the  reasonable  mode  of 
carrying  the  agreement  into  effect?  Reasonably  the 
lease  would  be  so  framed  as  to  suspend,  not  the  whole 
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rent,  if  a  partial  damage  only  were  done,  but  a  propor-  1858. 
tional  part.  The  only  question  then  is  as  to  the  rule  of  bbhhbtt 
proportion.  Now,  looking  at  the  payment  of  rent,  to 
the  lessee's  covenant  to  repair  and  give  up  in  good 
repair  at  the  end  of  the  lease,  and  to  the  provision  that 
the  buildings  to  be  added  by  the  tenant  need  not  be 
given  up  in  good  repair,  I  think  these  are  to  be  cast  out 
of  consideration. 

Erlb  J.  I  am  of  the  same  opinion.  The  tenant  is 
to  hold  on  the  terms  of  a  lease  which  would  carry  out 
the  agreement.  Looking  at  the  few  words  which  raise 
the  question,  I  think  the  abatement  is  to  be  in  propor- 
tion to  the  damage  done  by  fire.  As  to  the  buildings 
added  by  the  tenant,  they  seem  to  me  to  be  rather  in 
the  condition  of  property  of  the  tenant,  and  to  be  left 
out  of  the  consideration ;  and  it  therefore  seems  that  the 
proportion  is  to  be  estimated  on  the  property  as  it  was 
at  the  time  of  the  demise. 

Crompton  J.  It  is  conceded  in  the  argument  that 
in  some  way  the  rent  is  to  be  suspended.  The  first 
question  is,  whether  all  is  to  be  suspended  upon  the 
occurrence  of  partial  damage.  If  we  look  at  the  words 
only,  we  find  nothing  about  suspending  the  rent :  the 
words,  if  taken  literally,  would  do  away  with  rent  alto- 
gether. That  cannot  be  the  meaning.  The  fair  mean- 
ing is,  that  the  tenaiit  is  to  pay  in  proportion  to  what 
he  can  occupy.  You  must  put  a  sensible  meaning  upon 
the  agreement,  and  consider  how  the  words  would  be 
carried  out :  and  that  we  may  clearly  see  by  the  words 
of  the  precedent  cited  from  Bythewood  and  Jarman.  As 
to  the  other  point,  I  still  entertain  a  doubt  whether  the 
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proportion  ought  not  to  be  estimated  with  respect  to  all 
the  premises  as  in  their  present  condition.  My  brother 
Erk  suggests  that  the  new  buildings  may  be  considered 
as  the  tenant's  property,  like  tenant's  fixtures.  That 
may  be  so:  yet  I  cannot  clearly  find  it  in  the  agree- 
ment. If  those  additional  buildings  were  destroyed  by 
fire,  could  the  landlord  recover  the  whole  rent  before 
they  were  rebuilt  ?  The  language  of  the  agreement  as 
to  the  repair  certainly  weakens  the  argument  for  the 
plaintiffs.   I  can  only  say  I  entertain  considerable  doubt. 

Rule  absolute,  to  reduce  the 
damages  to  3L  ds. 


May  22d. 


Pbeston  against  Peekb. 


In  an  action      T^HE  first  count  of  the  declaration  alleged  that,  in 

between  A.  JL  " 

and  B.,  it  be-  Consideration  that  the  plaintiff  would,  as  defendant's 

came  a  aues* 

tton  whether  agent,  and  at  his  request,  distrain  certain  chattels,  fix- 

beenrMovered  tures  and  effects,  then  being  in  and  on  a  certain  messuage 

Mtion'iig^nit  ^^  dwelling  house  then  in  the  possession  of  a  tenant  of 

Diut^in  roT*  defendant,  for  an  arrear  of  rent  of  and  for  the  same,  by 

•pectof  ceitwn  defendant  alleged  to  be  then  due  and  owing  to  him  frpm 

proTe  the  affir-  the  Said  tenant,  the  defendant  promised  plaintiff  to  in- 

matiTe*  pro* 

duced  the  demnify  and  save  harmless  plaintiff  from  all  damages, 
previons  action,  costs,  charges  and  expences  to  be  by  him  sustained  by 
counts  on  dtf.    reason  of  his  so  distraining  as  aforesaid.     That  plaintiff 

ferent  cauiet 

of  action,  one 

count  only  being  on  the  acts  now  in  aoestion.  The  damages  were  entered  on  all  the  counts, 

and  damages  entered  generally  on  all.     Evidence  was  then  received  that  the  damages  had 

in  fact  been  given  for  the  matters  in  the  one  count  only.     Held,  that  such  evidence  was 

receivable,  as  explaining  the  former  record,  and  not  contradicting  it 

Although,  according  to  the  evidence,  it  appeared  that  in  the  previous  action  the  verdict 
on  one  of  the  other  counts  ought  to  have  been  for  the  then  defendant. 
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accordingly,  in  a  lawful  and  proper  manner,  distrained  1856. 
the  said  chattels,  fixtures  and  effects  for  the  aforesaid  pmbioe 
rent.  And  that  afterwards,  by  reason  thereof,  an  action 
was  brought  against  him  for  so  doing ;  and  he  was  put 
to  divers  costs,  charges  and  expences  therein,  to  wit  for 
and  in  respect  of  the  damages,  costs,  charges  and  ex- 
pences recovered  against  him  in  such  action,  being  an 
action  brought  in  one  of  Her  Majesty's  Superior  Courts 
against  plaintiff  on  account  of  the  said  distress.  And 
all  things  to  entitle  plaintiff  to  such  indemnity  as  afore- 
said, and  to  sustain  this  action,  had  before  suit  happened 
and  existed  Yet  defendant  hath  not  in  any  way  in- 
demnified plaintiff:  and  thereby  he  hath  lost  the  amount 
of  the  said  damages,  costs,  charges  and  expences,  amount- 
ing (to  wit)  to  200/. 

The  pleas  now  material  were  the  following. 

3.  **  That  an  action  was  not  brought  against  the  said 
plaintiff,  nor  was  he  put  to  divers  costs,  charges  and 
expences  therein,  in  manner  and  form  as  in  said  first 
count"  &c. 

6.  ''That  the  said  damages,  costs,  charges  and  ex- 
pences, in  the  said  first  count  mentioned,  were  recovered 
against  the  said  plaintiff  for  having  broken  and  entered 
the  said  premises,  and  continued  therein  for  divers  days, 
and  severed  and  cut  away  a  bar  counter  and  fittings,  bar 
and  gas  fittings,  shelves,  beer  engines,  and  other  fixtures, 
of  the  then  plaintiff,  then  being  affixed  thereto,  and 
forming  part  thereof,  and  carried  away  the  same,  and 
converted  the  same  to  his  own  use,  and  wrongfully 
deprived  the  then  plaintiff  of  the  use  and  possession 
thereof,  and  broke  to  pieces  and  injured  the  walls,  floors 
and  other  parts  of  the  said  premises :  and  the  defendant 
further  saith  that  the  said  damages,  costs,  chaiges  and 

&  B.  &  E«  z 
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1868.  expences  were  Dot  recovered  for  anything  that  had  been 
PaBSTOH  ^^"®  ^^  *  lawful  and  proper  manner  by  the  said  plaintiff, 
Pekxe  uiid^i'  ^h®  authority  of  the  said  defendant,  on  account  of 
the  said  distress :  and  the  defendant  further  saith  that 
the  plaintiff  broke  and  entered  the  said  premises,  and 
continued  therein,  and  cut  away  the  said  bar  counter 
and  fittbgs,  bar  and  gas  fittings,  shelves,  beer  engines 
and  other  fixtures  of  the  then  plaintiff,  and  carried  away 
the  same,  and  converted  the  same  to  his  own  use,  and 
wrongfully  deprived  the  then  plaintiff  of  the  use  and 
possession  thereof,  and  broke  to  pieces  and  injured  the 
walls,  floors  and  other  parts  of  the  said  premises,  without 
the  knowledge,  sanction  or  authority  of  the  said  defendant 
6.  <*That  the  said  damages,  costs,  charges  and  ex- 
pences,  in  the  said  first  count  mentioned,  were  recovered 
against  the  sud  plaintiff  for  having  broken  and  entered 
the  said  premises,  and  continued  therein  for  divers  days, 
and  severed  and  cut  away  a  bar  counter  and  fittings,  bar 
and  gas  fittings,  shelves,  beer  engines,  and  other  fixtures 
of  the  then  plaintiff,  then  being  fixed  thereto,  and 
forming  part  thereof,  and  carried  away  the  same,  and 
converted  the  same  to  his  own  use,  and  wrongfully 
deprived  the  then  plaintiff  of  the  use  and  possession 
thereof,  and  broke  to  pieces  and  injured  the  walls,  floors 
and  other  parts  of  the  said  premises :  and  the  defendant 
further  saith  that  the  said  damages,  costs,  charges  and 
expences  were  not  recovered  for  anything  that  had  been 
done  in  a  lawful  and  proper  manner  by  the  said  plaintiff 
under  the  authority  of  the  said  defendant  on  account 
of  the  said  distress.  And  defendant  further  saith  that 
at  the  time  of  the  making  of  the  said  promises  in  the 
declaration  mentioned,  and  also  at  the  time  of  the 
making  of  the  said  distress  in  the  declaration  mentioned. 


*XXI.    VICTORIA.  339 

tbe  plaintiff  well  knew  that  it  was  wrongful  and  illegal        1858. 
to  break  and  enter  the  said  premises,  and  to  continue      Pbestoh 
therein,  and  to  cut  away  the  said  bar  counter  and  fittings,       peekv. 
beer  and  gas  fittings,  shelves,  beer  engines,  and  other 
fixtures  of  the  then  plaintiff,  and  to  carry  away  tbe 
same,  and  to  convert  the  same  to  his  own  use,  and  to 
deprive  the  then  plaintiff  of  the  use  and  possession 
thereof,  and  to  break  to  pieces  and  injure  the  walls, 
floors  and  other  parts  of  the  said  premises,  under  or  by 
virtue,  or  on  account,  of  the  said  distress." 

Issue  on  these  pleas  (and  other  issues  not  now  ma- 
terif^l). 

On  the  trial,  before  Erk  J.,  at  the  London  Sittings  after 
Jdtcliaelmas  Term,  1857,  it  appeared  that  the  plaintiff 
bad  seized  certain  fixtures,  which  the  defendant  had 
pointed  out,  and  for  which  seizure  plaintiff  had  con- 
tracted to  indemnify  defendant.  To  prove  the  allega- 
tions as  to  the  action  brought  against  the  plaintiff, 
plaintiff  offered  in  evidence  the  record  and  postea  in  an 
aption  brought  in  the  Exchequer  by  WiUon,  the  owner 
of  the  premises  distrained  upon,  against  the  present 
plaintiff  and  others.  There  were  three  counts  in  that 
action.  The  first  count  was  for  breaking  and  entering 
the  then  plaintiff's  bouse,  aad  severing  and  cutting 
away  certain  fixtures  there,  namelyi  a  bar  counter  and 
fittings,  bar  apd  gas  fittings,  shelves,  beer  engines,  and 
other  fixtures,  and  carryii^g  away  and  converting  them 
and  injuring  the  walls,  floors,  &c.  The  second  count 
was  for  a  wrongful  sale  of  tbe  goods  distr^iped,  without 
giving  a  statutable  notice,  for  selling  them  for  less  than 
the  best  price,  and  for  neglecting  to  give  a  copy  of 
charges.  The  third  count  was  for  distraining  when  no 
rent  was  in  arrear.     The  entry  on  the  postea  was  for 
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1858.  ^^^  plaintiff  on  all  the  coants,  with  damages  for  65i^, 
Pa„To„  entered  generally,  and  costs.  At  the  close  of  the  pre- 
Pexks  ^^*  plaintiff's  case,  Erie  J:  inquired  as  to  the  circam- 
stances  under  which  the  previous  verdict  was  found: 
when  a  witness,  Terry,  who  was  managing  clerk  to  the 
attorney  in  the  previous  action,  stated  that  Martin  B., 
who  tried  that  action,  expressed  an  opinion  that  there 
was  no  right  to  seize  certain  of  the  fixtures  mentioned 
in  the  first  count;  that,  as  to  the  second  count,  it  was 
useless  to  proceed  with  it,  as  there  could  only  be  nominal 
damages  upon  it;  and  that  there  was  no  evidence  as  to 
the  third  count  The  counsel  on  both  sides  concurred 
in  requesting  Martin  B.  to  fix  the  damages:  and  he 
accordingly  named  65/.  as  the  value  of  the  fixtures 
which  he  considered  to  be  illegally  seized.  The  witness 
added  that,  strictly  speaking,  the  entry  of  the  verdict 
should  have  been  for  the  plaintiff  on  the  first  and  second 
counts,  with  damages  65L  on  the  first  count,  and  Is,  on 
the  second,  and  for  the  defendant  on  the  third  count. 
Erie  J.  left  this  evidence  to  the  jury ;  who  found  a  verdict 
for  the  plaintiff,  for  i60L  damages. 

In  last  Hilary  Term, 

Edward  James  obtained  a  rule  calling  on  the  plaintiff 
to  shew  cause  why  a  new  trial  should  not  be  had^  '*  on 
the  ground  of  improper  reception  of  evidence,  for  the 
purpose  of  shewing  that  the  postea  on  the  Nisi  priiis 
record  in  Wilson  v.  Preston  and  others  was  improperly 
edtered.**  (He  also  moved  on  the  ground  that  the 
judgment  roll  should  have  been  produced :  but  on  this 
no  rule  was  granted.) 

Cleasby  now  shewed  cause.  The  objection  appears 
to  be  that  the  parol  evidence  received  contradicted  the 
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record  in  fFilsan  v.  Preston.  But  it  does  not  so:  it  is  1858. 
perfectly  consistent  with  that  record,  which  it  explains;  Pumtoh 
and  to  this  there  is  no  legal  objection.  The  evidence 
of  Terry  was  given  for  the  purpose  of  shewing  what  the 
subject  matter  of  the  claim  was  in  respect  of  which  the 
verdict  was  found:  a  point  upon  which  the  record, 
looked  at  bj  itself,  gives  no  information.  In  Seddon  v. 
Tuiap  (a)  an  action  was  brought  on  a  promissory  note 
and  for  goods  sold:  the  defendant  suffered  judgment 
by  default :  and  the  plaintiff,  on  the  execution  of  the 
writ  of  inquiry,  gave  evidence  only  as  to  the  promis- 
soiy  note,  and  took  damages  for  that  only.  He  after- 
wards sued  for  the  goods  sold;  and  it  was  held  that, 
upon  shewing  the  above  fiu^ts,  he  was  entitled  to  the 
verdict  on  a  plea  of  judgment  recovered  in  respect  of 
the  cause  of  action  declared  for  in  the  second  suit  It 
is  true  that  the  witness  here  stated  that  the  verdict  in 
the  former  case  was  inaccurately  entered :  that,  however, 
was  no  part  of  the  case  of  the  present  plaintiff,  who  does 
not  rely  upon  any  real  or  supposed  inaccuracy  in  the 
former  record.  On  moving.  Reed  v.  Jackson  (b)  was 
relied  upon.  There  the  evidence  rejected  was  brought 
for  the  purpose  of  shewing  that  the  former  verdict  was 
inaccurately  entered :  and  so,  no  doubt,  if  it  had  been 
part  of  the  present  plaintiff's  case  that  the  former  verdict 
was  inaccurately  entered,  the  evidence  offered  would  not 
have  been  receivable :  but  that  is  not  so. 

Edward  James  and  Stammers,  contra.  The  indemni- 
fication was  of  course  only  in  respect  of  lawful  acts  of 
the  plaintiff:  it  became  therefore  a  question,  in  this 

(o)  6  r.  B.  607.  (6)   I  EoMi,  355. 
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1868.       action,  whether  the  previous  verdict  had  been  recovered 
Pemton      '^^  respect  ot  lawlul  acts.     Now  the  record  shewed  a 
PsEKs.      recovery  partly  in  respect  of  unlawful  acts.     [Erk  J. 
The  indemnity  was  shewn  to  have  been  given  in  respect 
of  seizing  particular  articles.]     It  appears  by  the  pre- 
vious record  that  the  present  plaintiff  wrongfully  sold 
the  goods  seized  without  notice.     That  was  complained 
of  by  the  second  count    There  was  a  distinct  complaint 
in  the  third  count.     [Cromptan  J.     We  must  suppose 
that  some  damages  wek*e  given  in  respect  of  each  count : 
the  question  is,'  how  much  for  each?]     In  3  Starkie^s 
Evidence,  768  (3d  ed.),  the  rule   is  thus  laid  down: 
''  Hie  principle  on  which  evidence  is  received  to  explain 
mistakes  in  matters  of  contract  between  private  persons, 
does  not  extend  to  the  admission  of  evidence  to  shew 
that  a  mistake  or  alteration  has  been  made  in  records : 
those  memorials  having  been  made  and  kept  under  the 
immediate  authority  of  the  law,  and  by  officers  in  whom 
confidence  is  for  that  purpose  reposed,  it  is  to  be  con- 
cluded that  they  have  been  correctly  made,  and  faith- 
fully preserved."    Now  here,  in  effect,  the  object  of  the 
evidence  was  to  shew  that  the  damages  were  given 
exclusively  on  the  first  count     [Lord  Campbell  C.  J. 
The  question  is,  whether  the  evidence  was  admissible. 
That  cannot  depend  upon  the  answer  which  the  witness 
gave  to  the  questions  asked.]   The  proper  course  for  the 
plaintiff  was  to  get  the  postea  amended  from  the  notes 
of  the  Judge  who  tried  the  case.     In  Ramsbottom  v. 
Suckhurst  (a)  Lord  EUenborouffh  said  :  "The  judgment 
roll  imports  incontrovertible  verity  as  to  all  the  proceed- 
ings which  it  sets  forth."    Rex  v.  CarUsk  (b)  is  a  strong 

(a)  2  Af.  §•  5.  666.  667.  (6)  2  ^.  ^  Ad,  362. 
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instance  of  the  application  of  this  rule.  Beed  y.  Jacksan{c)       1858. 
has  not  been  distingaished.     The  principle  of  that  deci-      Pheston 
sion  was  that  the  evidence  tendered  went  to  impeach       peIulb. 
the  authenticity  of  the  record,  by  shewing  that  no  evi- 
dence was  given  on  a  particular  issue :  and  it  can  make 
no  difference  that,  in  the  present  case,  there  are  two 
counts  upon  which  the  verdict  is  entered  generally. 

Lord  Cabipbell  C.  J.  I  think  the  evidence  was 
properly  admitted.  It  is  true  that  there  can  be  no 
averment  against  a  record:  but  I  do  not  find  that  thb 
has  been  attempted  in  the  present  case.  The  evidence 
given  was,  not  to  contradict  the  record,  but  to  explain 
it  The  declaration  is  on  a  guarantie  given  by  the 
defendant  to  hold  the  plaintiff  harmless  on  his  distrain- 
ing certain  fixtures:  and  it  avers  that  an  action  has 
been  brought  against  the  plaintiff  for  distraining  those 
fixtures,  and  that  damages  have  been  given  in  that 
action.  In  proof  of  this,  the  record  in  that  action  is 
offered  in  evidence;  upon  which  it  appears  that  the 
dedaration  in  that  action  contained  three  counts:  the 
first,  for  entering  the  then  plaintiff's  house,  distraining 
fxtares,  and  injuring  the  walls;  the  second,  for  selling 
goods  distrained  wrongfully,  and  without  due  notice,  for 
less  than  the  best  price,  and  neglecting  to  give  a  copy 
<^  the  charges  &c. ;  and  the  third,  for  distraining  when 
no  rent  was  due.  Now  the  present  plaintiff  had  to 
prove  that  the  damages  were  in  fact  given  for  the  distress 
upon  the  fixtures :  and  he  calls  a  witness  to  shew  that 
the  evidence  of  the  substantial  damages  was  really  given 
as  to  that.     That  indeed  was  only  parol  evidence :  but 

(a)  1  Eoit,  355. 
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1858.  I  think  it  was  admissible.  What  was  done  was  much 
PissxoK     ^^^^  what  is  done  in  the  case  where  yon  produce  evidence 

Pkkkb.  ^^  *  declaration  in  debt,  and  shew,  as  you  may,  in  respect 
of  what  the  damages  were  given.  Tou  may  shew  in  the 
same  way,  here,  that  the  65/.  damages  were  given  in 
respect  of  the  distress  for  the  fixtures.  That  is  not 
shewing  that  the  officer  has  committed  any  inaccmracy 
in  the  entry  which  he  made  on  the  postea,  but  is  per- 
fectly consistent  with  it.  It  shews  that  the  count  for 
fixtures  is  that  upon  which  the  65L  damages  were  given. 
That  is  not  contradicting  the  record ;  for  what  is  proved 
is  consistent  with  what  appears.  The  jury  were  not 
bound,  in  the  present  action,  to  find  for  the  full  amount 
of  the  65iL :  but  they  were  justified  in  coming  to  the 
conclusion  that  the  damages  in  th6  former  action  were 
awarded  in  respect  of  the  fixtures,  and  that  the  plaintiff 
was  entitled  to  the  benefit  of  the  indemnity. 

CoT.ERiDOE  J.  I  am  entirely  of  the  same  opinion, 
although  I  quite  agree  that  a  record  is  not  to  be  contra- 
dicted. We  have  not  to  inquire  now  upon  any  question 
except  that  whether  the  evidence  was  receivable.  It  was 
received  only  for  the  purpose  of  explaining  the  record, 
with  which  it  was  quite  consistent  What  does  the 
record  import  ?  If  it  necessarily  imports  that  the 
damages  were  jointly  given  on. all  the  counts,  the  objec- 
tion would  be  good.  But  I  never  understood  that  this 
was  the  import  of  such  a  record,  or  that  the  record 
meant  more  than  that  there  was  a  cause  of  action  in 
each  count  and  some  damage  recoverable  on  each.  If  so, 
the  evidence  here  only  went  to  shew  how  much  was 
recovered  on  each.  As  to  that  the  record  was  silent ; 
and  it  would  be  shewn  by  evidence  only :  and,  when  it 
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is  shewn,  the  record  is  not  contradicted.    Thus  the  only        isss. 
substantial  damage  was  given  in  respect  to  the  first      p^istor  ' 
count:  and  you  may  consider  that  (say)  a  farthing  ▼• 

damages  were  given  on  each  of  the  other  counts.  It 
would  be  quite  otherwise  if^  in  the  first  action,  the  jury 
had  given  lOL  damages  on  one  count  and  20/.  on 
another:  evidence  could  not  then  have  been  given  to 
shew  that  the  damages  were  to  be  otherwise  apportioned. 

Erle  J.  I  also  am  of  opinion  that  this  evidence  was 
admissible,  and  that  this  does  not  contradict  the  record. 
There  is  no  attempt  to  shew  that  the  finding  or  the 
entry  of  the  postea  in  the  first  action  was  wrong.  The 
law  requires  that  the  postea  should  dispose  of  all  the 
issues,  and  should  shew  the  damages :  here  the  damages 
are  blended  together,  and  there  is  a  general  judgment 
for  damages  and  costs.  But  this  is  not  contradicted  by 
evidence  shewing  how  much  damage  was  proved  on  each 
count.  If  the  jury  had  found  lOL  upon  one  count  and 
SOL  upon  another,  and  the  officer  had  entered  damages 
for  402L  generally,  evidence  might  have  been  given  to 
shew  what  was  really  done.  That  in  fact  is  what  has 
taken  place.  There  they  put  the  Judge  in  the  place  of 
the  jury ;  and  he,  in  substance,  gave  657.  damages  on 
one  count,  and  nominal  damages  on  the  other. 

(Cbompton  J.  had  left  the  Court.) 

Rule  discharged. 
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1858. 


Monday,  Hbmminqs  oqamst  Gasson. 

Under  iect  61  A  CTION  for  libel  and  slander.    The  first  count  of 

of  The  Com-  xA. 

monUwPro.  the  declaration  stated  that  the  defendant  falsely 

1852,  and  &nd  maliciousij  spoke  and  published  of  the  plaintiff 

&Aedale'  (B™  ^^  words  following,  that  is  to  say :   "  What  do  you 

Se^d^Ur'Sion  ^^^^^  ^^  ^7  ^^^    ^  *™  satisfied  who  it  was  got  into 

Ib/ubS  ot"  "^y  ^^P*  *®  Gfeor^  Hearman  tells  me  that  he  met 

slander  need  Hemmiwfs^  (meaning  the  plaintiff)  **  and  his  son  about 

colloquium,  four  o'clock  the  morning  my  shop  was  broken  into:  I 

but  may  set  o      ^          * 

out  the  words  found  part  of  a  letter  on  the  floor  of  my  shop^  which 

and  put  any  '  was  in  the  handwriting  oi  Hemrnbngs.*^  Meaning,  by  the 

^n  theuTby  ^^^  ^^^  malidous  words  aforesaid,  that  the  plaintiff  had 

"^  m!^er  forcibily  and  with  a  strong  hand  broken  and  entered 

raokeTSidth*^  the  defendant's  shop,  and  had  wilfully  and  malkionsly, 

such  meaning,  amj  within  three  calendar  months  then  last  past,  cut, 

IS  for  the  jury,  r     -»        -» 

When  the  damaged  and  destroyed  the  defendant's  property  in  the 

Ubel  or  slander  "  *J^                 .        "^                                        l"   t       J 

is,  prima  facie,  said  shop^  (o  Wit  household  furniture  of  the  defendant, 

commun^  contmy  to  the  statute  in  such  case  provided*  and  had 

to^tbe  pTaT^ff  committed  criminal  offisnces  punishable  by  law, 

den^^^^'  '^^  second  count  stated  that  the  defendant  hereto- 

STdefendanV  ^^^*  ^^  ^^^  ^^  *^'*  ^^^^1  *^^  maliciously  wrote  and 

'"'T^?w^  published  of  the  plaintiff  the  false  and  malicious  libel, 

as  tending  to  of  and  concerning  the  plaintiff,  following,  that  is  to  say. 

shew  malice  in  ,      •»-•  i 

the  defendant  '*  To  the  Editor  of  The  Rye  Chronicle. 

at  the  time  of 

publication  of  *'  Rye,  April  9tb,  1857. 

The  Judge  "  ^ir,  In  your  last  number  I  am  accused,  by  George 

ought,  especi- 
ally if  there  be 

a  considerable  interval  between  such  statements  and  the  publication,  to  direct  the  jury  to 
consider  whether  such  subsequent  statements  might  not  refer  to  something  which  happened 
subsequently  to  the  libel,  so  as  not  to  shew  malice  in  the  defendant  at  the  time  of  the  pub- 
lication of  the  libel  charged. 
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HemmingSt  of  having  circulated  a  report  charging  him  \%ss. 
with  damaging  my  property,  I  will  ask  any  one  who  I  "HMiiiHOi 
could  judge  more  than  him,  he  having  said  he  would  be  qamo 
revenged  on  me,  because  I  prevented  him  and  his  father 
irom  taking  802L  belonging  to  the  late  Mr.  Ashton.  I 
have  several  other  matters  all  tending  to  substantiate 
my  opinion  in  this  matter.  I  will  state  but  one :  I  have 
the  handwriting,  which  I  believe  to  be  his  (ather'g,  James 
HemmingJ^  (meaning  the  plaintiff),  *<  which  was  found 
on  the  premises  on  the  morning  the  diabolical  act  was 
committed :  and  I  am  not  alone  in  this  belief;  for,  with 
one  or  two  exceptions,  all  who  have  seen  the  writing  are 
of  the  same  opinion.  I  could  ofier  a  more  lengthened  . 
statement  of  this  vile  transaction;  but  I  have  been  advised 
not  to  do  so,  as  it  may  defeat  the  ends  of  justice.  (Signed) 
James  Henry  Cro^sim^  Meaning,  by  the  said  libel,  that 
the  plaintiff  had,  together  with  the  said  George  Hemmings, 
wilfully  and  maliciously  cut  and  damaged  and  destroyed 
certain  household  furniture  of  the  defendant  And  by 
means  of  the  premises  the  plaintiff's  character  and  repu- 
tation has  been  much  injured. 

Plea,  Not  guilty.    Issue  thereon. 

At  die  trial,  before  Erie  J.,  at  the  Sittings  in  last 
Hilary  Term,  at  fVestmmaier^  evidence  was  ^ven  in 
support  of  both  counts  of  the  declamtion.  It  ap- 
peared that  the  letter  which  contsi&ed  the  libel  charged 
in  the  second  count  was  written  in  answer  to  one 
written  by  the  son  of  the  plaintiff  to  7%e  Eye  Chnmide 
on  2d  AprU  1857.  In  support  of  that  coant^  in  order 
to  prove  malice,  a  witness,  J.  Burgeesy  was  called,  who 
swore  that,  on  the  Saturday  before  the  trial,  he  had 
heard  the  defendant  speak  of  the  plaintiff  at  a  public 
house,  called  The  Albion^  at  Rye;  that  the  defendant 
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1858.       ^^^^  ^^  ^l^At  the  plaiati£P  was  a  dishonourable  man ; 
Hbmminqs    '^^'  ^^  ^^  drawn  and  dishonoured  bills ;  and  that  he 
Q^^*  (the  defendant)  knew  him  to  be  a  rascal     This  evidence 

was  objected  to,  but  was  admitted,  as  the  learned  Judge 
held  (on  grounds  not  now  material)  that  the  libel  was  a 
privileged  communication,  and  that  therefore  the  evi- 
dence was  admissible  to  prove  malice  in  the  defendant. 

The  jury  returned  a  verdict  for  the  plainti£P:  damages 
on  the  first  count,  40Z. ;  damages  on  the  second  count, 
60L 

BaUantine  Seijt,  in  last  Hilary  Term,  obtained  a  rule 
to  shew  cause  why  the  judgment  should  not  be  arrested, 
on  the  ground  that  the  innuendos  in  both  counts  were 
unsupported  by  the  words  and  writing;  or  a  new  trial 
not  be  had,  on  the  ground  that  the  evidence  of  Burgess 
was  improperly  admitted. 

Parry  Seijt.  and  A.  Wills  now  shewed  cause  (a).  First, 
as  to  the  count  for  libel.  It  is  contended  by  the  other 
side  that  that  count  is  bad,  in  arrest  of  judgment,  inas- 
much as  there  is  no  colloquium.  But  that  is  no  longer 
necessary.  The  Common  Law  Procedure  Act,  1852 
(15  &  16  VicL  c.  76.),  s.  61.,  enacts  that  '*  in  actions  of 
libel  and  slander  the  plainti£P  shall  be  at  liberty  to  aver 
that  the  words  or  matter  complained  of  were  used  in 
a  defamatory  sense,  specifying  such  defamatory  sense 
without  any  prefatory  averment  to  shew  how  such  words 
or  matter  were  used  in  that  sense,  and  such  averment 
shall  be  put  in  issue  by  the  denial  of  the  alleged  libel  or 
slander ;  and  where  the  words  or  matter  set  forth,  with 

(a)  Before  Lord  Cam^jUil  C.  J.,  Coferidye,  Erie  and  Crompton  Js. 
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or  without  the  alleged  meaniDg,  shew  a  cause  of  action,  IS5B. 
the  declaration  shall  be  sufficient"  And  form  32,  in 
Schedule  (B.),  gives  the  mode  of  framing  the  declara- 
tion. [Crompton  J.  Form  33  is  more  to  the  purpose 
here :  form  32  does  not  require  any  innuendo.]  It  is 
clear,  from  the  Act,  and  from  those  forms,  that  no  col- 
loquium is  now  necessary  in  a  count  for  libel:  and  the 
plaintiff  here  has  complied  with  sect.  61,  by  averring 
that  the  defendant  **  falsely  and  maliciously"  spoke,  and 
wrote,  and  published  &c.,  that  is,  published  in  a  defama- 
tory sense.  The  innuendos  are  also  sufficient  within  the 
Act ;  and  it  was  a  proper  question  for  the  jury  whether 
such  innuendos  were  proved. 

Next,  as  to  the  objection  to  the  reception  of  Burgess's 
evidence,  respecting  the  defendant's  conduct  subsequent 
to  the  libel.  Such  evidence  was  admissible  to  prove  the 
malice  of  the  letter  containing  the  libel,  if  that  letter 
was  a  privileged  communication,  as  the  learned  Judge 
held  it  to  be  at  the  trial;  Simpson  v.  Robinson  (a).  In 
Wright  V.  Woodgate  {b)  Parke  B.,  in  giving  judgment, 
laid  down  that,  when  the  alleged  libel  was  a  privileged 
communication,  malice  might  be  proved  either  from  the 
language  of  the  libel  itself,  or  by  extrinsic  evidence  of  the 
conduct  or  expressions  of  the  defendant,  shewing  that  he 
was  actuated  by  malice.  In  the  present  case  there  was 
evidence  of  both  kinds:  first,  from  the  letter  itself,  which, 
though  professing  to  be  merely  an  answer  to  that  written 
by  the  plaintiff's  son,  introduces  several  fi^sh  charges 
against  the  plaintiff;  secondly,  fit)m  Burgesses  account 
of  the  defendant's  subsequent  conduct  [Coleridge  J. 
I  do  not  suppose  that  there  is  any  doubt  that  extrinsic 

(a)  12  Q.  B.  511.  (6)  2  C.  iV.  ^  A.  573. 


350  TRINITY  TERM. 

1858.  evidence  of  malice  maj  be  admissible :  but  there  maybe 
Henminos  *  question  whether  the  particular  evidence  relied  on  be 
Gamos.  "^^  ^^^  remote.]  If  the  conduct  or  expressions  are 
connected  with  the  subject  matter  of  the  libel,  they  are 
admissible  in  evidence ;  that  is  the  real  test  Finnerty 
v»  Tipper  (a)  may  be  relied  on  by  the  defendant  But 
in  that  case  the  part  of  the  evidence  which  was  rejected 
was  rejected  on  the  ground  that  it  did  not  refer  to  the 
libel  charged,  but  was  a  new  and  substantive  libel  in 
itself.  The  case  is  referred  to,  and  the  judgment  com* 
mented  upon,  in  Starkie  ofi  Libel,  vol  .2.  p,  54  (2d  ed.). 
In  RwteU  v.  Macquister  {b)  Lord  Ellenbarough  admitted 
evidence  of  slanderous  words  spoken  by  the  defendant 
subsequently  to  the  slander,  tending  to  shew  quo  animo 
he  spoke  the  slander  charged. 

Ballantine  Serjt  and  Honyman,  in  support  of  the 
rule.  [Lord  Campbell  C.  J,  We  are  against  you  on  the 
point  in  arrest  of  judgment  Cromptan  J.  The  Act 
and  the  schedule,  taken  together,  seem  to  allow  the 
innuendo  to  take  the  place  of  the  colloquium.]  The 
contention  of  the  defendant  is  that,  even  if  there  be  no 
necessity  for  a  colloquium,  the  words  charged  are  not 
susceptible  of  the  meaning  assigned  to  them  by  the  in- 
nuendo in  the  understanding  of  the  persons  in  whose 
hearing  they  were  spoken.  And  that  is  a  question  for 
the  Judge;  Blagg  v.  Sturt  (c), 

Next,  as  to  the  admissibility  of  the  evidence.  The 
question  to  be  decided  was,  whether  there  was  malice 
at  the  time  of  uttering  the  particular  words  set  out  in 
the  declaration.    Burgess^  evidence  was  quite  irrelevant 

(a)  2  Campb,  72.  (6)  Note  to  Thompton  ▼.  Bernard,  1  Cam;>6.  49. 

(c)  \0Q.  B,  899. 
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to  that  issue ;  and  in  no  case  have  subsequent  ezpres* 
sions  by  the  defendant  been  admitted  to  prove  malice, 
except  where  such  subsequent  expressions  or  conduct 
were  directly  relevant  to  the  subject  matter  of  the 
slander  or  libel  complained  o£  The  rule  is  clearly 
laid  down,  in  Finnerty  v.  Tipper  (a),  by  Sir  James 
Mansfield.  [Lord  Campbell  C.  J.  Here  the  plaintiff 
contends  that,  the  slander  charged  being  prima  &cie 
a  privileged  communication,  the  evidence  in  question 
is  admissible  to  shew  express  malice.  In  Finnerty  v. 
Tqfper  (a)  there  was  not  a  privileged  communica- 
tion.] In  Pearson  v.  Lenudtre  (b)  the  Court  evidendy 
recognises  the  necessity  of  relevancy  in  either  case.  The 
object  of  the  evidence  in  either  case  is  to  shew  malice : 
to  shew  its  existence,  if  the  communication  be  primft 
fade  privileged ;  if  it  be  not,  to  shew  the  amount  of 
malice.  In  MacLeod  v.  Wdkley  (c),  Camfield  v.  Bird  {d) 
and  BarweU  v.  AdUns  {e)  there  was  direct  relevancy. 
In  Rustett  t«  Maequister  (ff)  the  report  does  not  set  out 
the  words;  so  that  it  does  not  appear  whether  they  were 
relevant  or  not  [Lord  Campbell  C.  J.  In  Simpson  v. 
Robinson  (h)  the  evidence  was  not  relevant  to  the  slander 
charged.]  There  the  expressions  were  antecedent  to  the 
alleged  slander.  [Crompton  J.  That  was  so  in  Barrett  v. 
Long  (t).]  In  any  case  the  expressions  must  be  strictly 
relevant  The  authorities  are  collected  in  Taylor  on 
Evidence,  vol  i.  sect  318.  p.  317  (3d  ed.  1858). 

Lord  Camfbell  C.  J.    Upon  the  second  point  the 

(a)  3  CawqA.  72.  (6)  5  M.  ^  G.  700. 

(e)  3  C.  ^  P.  311.  (tf)  3C.^  K.  56. 

(«)  \  M,^G,  807.  iff)  1  Campb,  49  (note). 

(A)  12  Q.  B,  511.  (t'>  3  H.  X.  Co.  395. 
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Hemminos  ^^  arrest'of  judgment,  we  are  all  agreed  that  sect  6!  of 
Gamoh  ^^^  Common  Law  Procedure  Act,  1852,  and  the  two 
forms  in  Schedule  (B.)to  that  Act,  enable  the  pleader  to 
put  any  construction  he  pleases  upon  the  words  com- 
plained of,  by  innuendo;  and  that  it  is  for  the  jury 
to  say   whether    the    words  were  spoken   with    such 

meaning. 

Cur.  adtK  vuU. 

Lord  Campbell  C.  J.,  on  a  later  day  in  this  Term 
{May  28th),  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  the  rule  for  a  new  trial  must 
be  made  absolute.  We  do  not  say  that  the  evidence 
of  Burgess  was  inadmissible :  the  slander  charged  was 
prima  facie  a  privileged  communication ;  so  that  it  was 
necessary  to  shew  express  malice.  But  we  think  that 
the  learned  Judge  should  have  pointed  out  more  dis- 
tinctly to  the  jury  the  length  of  time  between  the  writing 
of  the  letter  charged  in  the  declaration  and  the  subse- 
quent expressions  sought  to  be  put  in  evidence,  and 
have  suggested  to  the  jury  that  they  must  take  into 
consideration  the  possibility  that  such  expressions  might 
have  referred  to  something  which  had  happened  after 
the  libel.  The  jury  might  have  come  to  that  conclusion, 
and  have  been  of  opinion  that,  at  the  time  when  the  libel 
was  published^  the  defendant  was  not  actuated  by  malice. 
There  will  therefore  be  a  new  trial :  the  costs  to  abide 
the  event 

Rule  absolute  for  new  trial. 
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The  British  Empire  Shipping  Company,  Limited,  Wednesday, 
against  Joseph  Somes,  Frederick  Somes  and    "* 
Samuel  Francis  Somes. 


A  CTION  for  money  had  and  received.     Before  plea,  Shipwrighu 

Erk  J.,  under  the  powers  given  by  The  Common  with  the 
Law  Procedure  Act,  1854,  ordered  that  the  matters  in  ghip^odo* 
the  cause  should  be  referred  to  an  arbitrator  named  by  H^^^^  ^^g*^® 
the  parties,  and  that  a  case  should  be  stated  as  to  the  8^»P^"«rJ;^* 

'^  graving  dock ; 

allowance  or  disallowance  of  the  item  after  mentioned,  *"  *^«  ^^' 

tract  a  pro- 

A  case  was  stated  accordingly,  of  which  the  material  vijion  was 

"  "^  made  that 

parts  were  as  follows.  a  lump  sum 

The  plaintiffs  are  a  registered  Company,  with  limited  for  the  use^of 

liability,  and  are  owners  of  a  vessel  of  the  burthen  of  up-  othcr^chargw 

wards  of  3000  tons,  called  The  British  Empire.     The  de-  ^J^I^^^Z  * 

fendants,  who  constitute  the  firm  of  Somes,  Brothers,  are  "  x'j)g*,|,i 

shipwrights  on  a  large  scale,  having  a  dock  and  ship  yard  was  repaired 

at  BlackwaU.    The  defendants'  dock  and  ship  yard  belong  uid  the 

1.1  11^1  1  1    .  .  owners  were 

exclusively  to  the  defendants,  and  are  their  own  pnvate  not  prepared 

property.     Joseph  Wilsan,  of  Liverpool,  was,  during  the  price.'  The 

transactions  after  mentioned,    ship's  husband   for  the  gave^nlniis 

plaintifiJB,  and  acted  as  such  for  them.    Frederick  Preston  Jbouw7etain 

was,  during  the  same  period,  the  master  shipwright  of  t^««*>»P»nd 

the  defendants  at  their  dock  at  Blackwall,  and  acted  as  <ia](forthe 

use  of  the 

such  for  them.     In  the  early  part  of  1856  a  survey  had  dock  during 

"  the  detention. 

The  ship- 
owners finally  paid  the  amount  claimed,  together  with  the  sum  claimed  for  the  dock  rent^ 
nnder  protest 

Held  by  the  Exchcoucr  Chamber,  affirming  the  judgment  of  the  Qucen*s  Bench,  that 
the  shipwrights  had  no  lien  for  the  use  of  the  dock  during  the  detention. 

E.    B.    &    E.  2   A 
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been,  at  the  instance  of  the  plaintiffs,  by  certain  sur- 
veyors employed  by  them,  held  on  the  plaintiffs'  ship 
The  British  Empire^  and  extensive  repains  ordered ;  and 
Mr.  Wibon  had  applied  to  Somes^  Brothers,  for  an  esti- 
mate of  the  costs  of  the  repairs  ordered,  which,  in  the 
letter  of  16th  August  hereafter  set  out,  are  referred  to 
as  "  the  repairs"  "  according  to  the  estimate  made  for 
damage."  The  case  then  set  out  letters  between  the 
parties,  of  which  the  following  extracts  formed  the 
material  parts.  Preston  to  Wilson.  London,  16th  August, 
1856.  **  I  have  sent  you  a  specification  for  the  repairs 
of  The  British  Empire^  according  to  the  estimate  made 
for  damage,  which  amounts  to  4296/.  13«.  5(2.,  less  7^ 
per  cent.,  nett."  '*  I  am  certain  it  must  be  all  guess 
work  and  lumped  at,  if  the  work  you  named  extra  is 
estimated;  for  I  have  no  wish  to  get  into  an  error 
myself;  and  I  can  assure  you  I  have  no  wish  whatever 
to  lead  the  owners  into  any.  I  am  positive,  if  the  whole 
were  done  without  any  estimate,  it  would  be  quite  as 
reasonably  done  as  with  one ;  and  the  very  first  week 
after  the  vessel  was  began  the  estimating  would  be  found 
entirely  useless."  Wilson  to  Somes,  Brothers,  "  Liver- 
pool, 22d  Atigust,  1856.  Gentlemen,  Your  calculations 
to  repair  the  ship  British  Empire,  and  Mr.  PresUnCs 
letter  dated  16th,  have  been  duly  laid  before  the  direc- 
tors, when  the  suggestion  of  Mr.  Preston  not  to  repair 
the  ship  by  contract  was  duly  considered;  they  now 
request  me  to  ascertain  at  what  price  you  would  furnish 
the  materials  we  should  require  to  complete  the  repairs, 
viz. :  pitch  pine,  yellow  pine,  American  elm,  per  cubic 
feet ;  oakum  and  pitch,  per  hundred  weight ;  iron  work, 
say  bolts,  knees,  straps,  &c.,  per  pound  and  liundred 
weight ;  graving  dock  charges ;  when  you  can  take  her 
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in ;  depth  of  water  next  week.  Your  reply,  in  course 
of  post,  will  oblige."  PresUm  to  Wibm.  "  Landoih  25th 
August^  1856.  Sir,  Your  letter  directed  to  Messrs. 
Somea  I  did  not  see  until  this  morning,  being  in  the 
City  on  Saturday.  I  beg  to  hand  you  Messrs.  Sames^ 
prices  as  you  wish."  Then  followed  a  list  of  the  prices 
of  materials  in  detail.  *'  The  cost  of  use  of  graving 
dock  for  the  job  will  be  from  120  to  150  guineas;  can 
dock  the  vessel  three  or  four  days  after  notice;  can 
dock  her  at  any  neap  tide  in  our  large  dock.  The  above 
prices  subject  to  7^  per  cent  for  cash,  except  dock 
does.  I  am  quite  certain  that  it  would  be  fiur  the  better 
way  for  the  Company  not  to  make  a  special  contract,  it 
must  be  full  of  alterations,  whoever  made  it,  so  soon  as 
the  work  was  put  into  execution."  Wibon  to  Preston. 
**  Liverpool,  26th  August,  1856.  I  beg  to  acknowledge 
receipt  of  your  favour  of  yesterday,  quoting  prices  for 
timber  &c.,  to  which  I  replied,  per  telegraph,  that  the 
Company  had  decided  to  accept  them."  The  case  then 
proceeded.  The  ship  was  accordingly  taken  into  the  de- 
fendants' dock  at  Blacktoall  on  the  1st  day  of  September, 
and  extensive  repairs  were  done  by  the  defendants  on 
the  ship  by  the  plaintiffs*  orders.  In  the  latter  part  of 
October,  1856,  the  work  was  nearly  completed.  The 
plaintiflb,  in  the  early  part  of  November  1856,  employed 
Messrs.  CotterUl  Sf  Sons  as  solicitors  for  the  plaintiSs ; 
and  they  from  this  time  acted  as  such  solicitors  for  the 
plaintiffs  throughout  the  rest  of  the  transaction.  The 
defendants  employed  Mr.  Saxton  as  their  solicitor ;  and 
he  acted  as  such  for  the  defendants  throughout  the  rest 
of  the  transaction.  The  case  then  set  out  a  correspon- 
dence, and  contained  statements  shewing,  in  substance, 
that  the  plaintiffs  were  not  prepared  to  pay  the  demand 
2  A  2 
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of  the  defendants  in  ready  money,  and  that  there  were 
negotiations  going  on  for  an  arrangement  to  give  them  a 
security  over  the  ship.  The  following  extracts  from  the 
correspondence  are  the  material  parts.  Wilson  to  Somes, 
Brothers.  «  14th  November^  1856.  Since  our  last  nego- 
tiation with  you  for  the  payment  of  your  bill  for  the 
repairs  of  the  ship  British  Empire^  we  have  not  been 
able  to  raise  the  amount  required  on  such  terms -as 
would  be  satisfactory  to  the  several  parties  interested 
in  this  vessel.  We  submit,  for  your  consideration,  that 
you  allow  the  vessel  to  leave  your  dock  and  put  her  in 
the  Victoria  Dock,  you  keeping  possession  of  the  vessel, 
besides  our  giving  you  (along  with  the  directors)  any  or 
all  possible  security  on  the  ship  that  your  claim  shall  be 
paid  before  she  goes  to  sea.  In  the  present  state  of  the 
money  market  we  possibly  would  not  be  in  a  position  to 
pay  you  for  fourteen  days,  or  perhaps  longer :  all  that 
we  ask  of  you  is  time,  and  by  keeping  the  ship  in  your 
dock  will  not  facilitate  our  getting  the  needful.  If  you 
can  meet  us  in  any  way  to  facilitate  the  settlement  of 
your  account  we  shall  feel  obliged."  Somes,  Brothers, 
to  JVibon.  "  London,  November  15th,  1856.  Sir,  We  are 
favoured  with  your  letter  of  yesterday,  and,  in  reply, 
beg  to  say  that  we  have  had  an  interview  with  Mr. 
Saxton  upon  the  subject,  the  result  of  which  is  that, 
before  The  British  Empire  leaves  our  dock,  unless  cash 
is  paid,  we  should  require  to  have  a  duly  registered 
mortgage  executed  upon  her,  giving  us  immediate  power 
of  sale.  We  should  then  be  willing  to  let  her  be  taken 
into  the  Victoria  Docks  as  you  desire.  Mr.  Saxton 
assures  us  that  nothing  short  of  this  would  give  us 
any  security  after  parting  with  the  vessel.  It  therefore 
now  rests  with  yourself  and  the  Company  either  to  pay 
us  in  cash,  or  to  execute  a  mortgage  as  above  specified : 
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and  we  wait  jour  decision.  The  whole  work  is  now 
well  nigh  completed;  and  the  ship  is  occupying  our 
dock  to  no  purpose :  we  must  therefore  beg  the  favour 
of  an  early  settlement,  whichever  way  it  may  be  done. 
We  have  been  expecting  to  receive  back  our  accounts 
that  we  may  get  them  completed."  SomeSy  Brotliers,  to 
Wilson,  "  London^  November  25th,  1 856.  We  are  much 
surprised  that  we  have  heard  nothing  further  from  you 
as  to  settlement  of  our  account  for  British  Empire; 
and,  if  some  arrangement  be  not  come  to  at  once,  we 
shall  be  compelled  to  take  further  steps  in  the  matter. 
We  also  give  you  notice  that  we  shall  charge  the  owners 
of  the  ship  21/.  per  diem  for  the  hire  of  our  dry  dock 
from  the  time  our  account  was  delivered,  viz.  the  20th 
instant."  Cotterill  §•  Sons  to  Saxton.  "  November  27th, 
1856.  Ship  British  Empire.  The  British  Empire  Ship- 
pififf  Company  (^Limited)  have  sent  us  Messrs.  Somes^ 
letter  of  the  28th  inst.,  with  notice  of  Messrs.  Somes^ 
intention  to  charge  21/.  per  day  for  the  occupation  of 
their  dock.  We  of  course  dispute  Messrs.  Somes'  right 
to  make  any  such  claim ;  and  we  are  instructed  by  the 
Company  to,  and  hereby,  give  Messrs.  SomeSy  through 
you,  notice  that  the  Company  hold  Messrs.  Somes  re- 
sponsible for  all  damages  consequent  upon  the  detention 
of  the  ship.^  The  letter  then  proposed  a  reference  as 
to  the  amount,  which  was  declined.  Cotterill  Sf  Sons  to 
Somes,  Brothers.  ^*  December  18th,  1856.  Gentlemen, 
On  behalf  of  Hie  British  Empire  Shipping  Company 
{Limited)  we  hereby  give  you  notice,  with  reference  to 
your  claim  for  repairs  done  upon  and  to  the  ship  British 
Empire,  and  your  refusal  to  deliver  up  the  said  ship, 
that  we,  on  behalf  of  the  said  Company,  are  prepared 
to  pay  you  whatever  sum  you  demand,  under  protest, 
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Blackburn^  for  the  plaintiffs.  There  is  nothing 
stated  in  the  case  to  give  any  lien,  beyond  that  which 
the  law  confers  on  a  party  who  has  done  work  on  a 
chattel  so  as  to  improve  it.  That  lien  the  defendants 
no  doubt  had :  and  the  question  is,  whether  the  defend- 
ants have  a  further  Hen  for  the  chaises  they  have  in- 
curred whilst  detaining  the  ship  under  this  undoubted 
lien.  \T,  Jones  (of  the  Northern  Circuit),  for  the  de- 
fendants, having  stated  that  he  should  contend  that  there 
was  a  contract  to  pay  for  the  use  of  the  dock  whilst  the 
ship  was  detained,  Blachbum  was  stopped  by  the  Court; 
and  T,  Jones  was  called  upon  to  shew  the  contract] 


7.  Janes^  for  the  defendants.  In  the  letters  forming 
the  contract  under  which  the  ship  was  repaired  there  is 
a  specific  charge  for  the  use  of  the  dock ;  that  shews 
that,  so  long  as  the  defendants'  dock  was  occupied  by 
the  plaintifis*  ship,  the  plaintiSs  were  to  pay  for  it.  And, 
wherever  a  lien  is  given  to  a  bailee,  by  necessary  impli- 
cation there  is  a  right  given  to  charge  the  bailor  for  the 
keep  of  the  article.  If  it  were  otherwise,  a  lien  would 
often  be  very  prejudicial.  Is  the  trainer  of  a  race  horse, 
who  has  a  lien,  to  keep  the  animal  at  his  own  cost 
whilst  he  detains  ?  That  case  is  exactly  analogous  to 
the  present.  It  may  be  said  that  the  defendants  could 
not  have  sued  for  the  use  of  their  dock  during  this  time : 
perhaps  they  could  not  have  sued  in  contract;  but  they 
might  have  sued  in  tort  for  not  taking  away  the  ship. 

Blachbum^  in  reply.  The  charge  for  the  use  of  the 
graving  dock  during  the  repairs,  it  is  admitted^  forms 
part  of  the  amount  due  for  work,  labour  and  materials, 
for  which  the  shipwrights  had  a  lien.     It  is  a  special 
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charge  for  the  use  of  an  expensive  tool,  not  a  rent  for  a 
place  of  deposit     And  there  was  no  need  to  keep  the 
ship  in  the  graving  dock  after  the  repairs  were  done; 
the  lien  of  the  shipwrights  would  have  been  as  effectually 
preserved  by  keeping  a  shipkeeper  aboard,  so  as  to  keep 
possession  after  the  ship  was  floated.     [Erie  J.    If  they 
had  done  so«   the  same  question  would  have  arisen. 
Would  the  shipowners  have  been  liable  for  the  ezpence 
of  the  shipkeeper?]     It  would  have   been  impossible 
then  to  contend  that  the  specific  mention  originally  of 
a  charge  for  the  graving  dock  had  any  bearing  on  the 
real  question,  which  is,  whether  the  owner  of  a  chattel 
is  liable  to  one  having  a  specific  lieti  on  it  for  the  costs 
of  enforcing  that  lien.     It  is  necessary  to  distinguish 
between  a  lien  created  by  contract  express  or  implied 
and  a  specific  lien  given  by  law.     A  bailee  has,  by  law, 
a  lien  for  his  skill  and  labour  expended  on  a  chattel 
bailed  to  him  for  that  purpose.     He  has  not,  by  law,  a 
lien  for  any  other  charge;  not  for  feeding,  keeping  and 
taking  care  of  an  animal  delivered  to  him  for  that  pur- 
pose; Judsan  y.  Etheritfye  (a);  nor  for  agisting  cattle; 
Jackson  V.  Cummins  (b).     The  specific  lien  thus  given 
is  so  far  from  being  derived  from  contract  that,  as  is 
pointed  out  by  Parke  B.   in   delivering  judgment  in 
Scarfe  v.  Morgan  {c)t  "prior  to  the  case  of  Chase  v. 
Westmore  {d),  the  general  opinion  had  been  that  there 
could  be  no  lien  where  there  was  any  express  contract 
at  all.     That  case,  however,  decided,  that  where  there 
was  an  express  contract,  but  containing  no  stipulation  in- 
consistent with  the  lien,  it  might  still  exist"     If  to  this 
lien,  given  by  law,  the  law  had  attached,  as  an  incident. 
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that  the  bailor  was  to  make  good  the  ezpence  of  enforc- 
ing the  lien,  there  would  surely  be  found  some  authority 
to  shew  that  such  an  incident  was  annexed :  but  there 
is  none.  In  Franklin  v.  Hosier  (a)  the  lien  of  a  ship- 
wright was  established;  but  no  claim  was  there  made  for 
the  cost  of  keeping  the  ship.  In  Scarfe  v.  Morgan  (A)  a 
doubt  was  expressed  by  the  Court  of  Exchequer  whether 
a  lien  at  common  law  could  exist  on  a  live  animal, 
because  the  law  had  not  provided  who  was  to  feed  it. 
The  obvious  answer  to  that  doubt  would  have  been 
that  it  was  to  be  kept  at  the  expence  of  the  bailor  by 
the  bailee  if  such  had  been  the  law;  but  the  very 
learned  counsel  who  argued  gave  a  different  answer, 
which  is  approved  of  in  the  considered  judgment  of  the 
Court  **  It  occurred  to  us  in  the  course  of  the  discus- 
sion, which  was  very  ably  conducted  on  both  sides,  that 
there  was  a  difficulty  arising  out  of  the  circumstance 
that  this  being  a  living  chattel,  might  be  expensive  to 
the  detainer,  and  that  the  allowance  of  such  a  lien  would 
raise  questions  as  to  who  was  liable  to  feed  it  interme- 
diately. But  Mr.  Byles  answered  this  difficulty  satis- 
factorily, by  referring  us  to  the  analogous  case  of  a  distress 
kept  in  a  pound  covert,  where  he  who  distrains  is  com- 
pellable to  take  reasonable  care  of  the  chattel  distrained, 
whether  living  or  inanimate,  and  to  the  case  of  a  lien 
upon  com,  which  requires  some  labour  and  expence  in 
the  proper  custody  of  it  Other  cases  were  cited  in  the 
argument,  but  they  were  cases  of  general  lien,  which 
clearly  turn  upon  contract  or  usage  of  trade,  in  which 
be  who  seeks  to  establish  such  contract  or  usage  ultr& 
the  general  law  is  held  to  strict  proof  of  the  exception 


(a)  4  B,^Ald.  341. 


(6)  4  Af.  ^  fr.  270.   See  pp.  275,  284. 
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OD  which  he  relies.  These  are  wholly  distinguishable 
from  this  case.'*  Wherever  a  lien  is  created  by  contract, 
express  or  implied,  the  question  is,  what  is  the  contract. 
It  is  probable,  where  there  is  a  lien  for  warehouse  rent,  as 
in  the  case  of  wharfingers  and  others  who  have  a  general 
lien,  that  it  may  be  shewn  that  the  custom,  by  which  the 
contract  to  give  the  lien  is  proved,  is  such  as  to  extend 
it  to  the  rent  during  the  detention :  but  here  the  lien  is 
that  given  by  common  law,  and  no  more.  The  analogy 
between  a  right  of  lien  at  common  law  and  a  right  to 
hold  a  distress  is  complete.  In  each  case  the  law  gives 
a  peculiar  privilege  to  a  party,  at  his  option,  to  enforce  his 
right  by  taking  the  law  into  his  own  hands  and  detaining 
his  debtor's  chattel.  In  each  case  costs  may  be  incurred 
in  enforcing  this  peculiar  process ;  and  from  time  imme- 
morial the  question  must  have  arisen  who  was  to  bear 
those  costs.  The  common  law  never  gave  a  plaintiflF 
the  costs  of  enforcing  his  claim  at  all,  though  statutes 
have  given  costs  of  suit  In  cases  of  distress  at  common 
law,  the  distrainor  might,  if  it  were  a  live  chattel,  place 
it  in  a  pound  where  the  owner  could  come  and  feed  it ; 
and,  if  he  did  so,  the  distrainor  was  not  bound  to  feed  it 
But  if  he  did  not  put  live  chattels  in  a  pound  overt,  the 
distrainor  was  bound  to  feed  them  at  his  own  cost;  and 
he  had  no  option  as  to  dead  chattels,  but  .was  always 
bound  to  take  care  of  them  in  a  pound  covert;  Co.  LitL 
47.  b.  This  law  has  been  altered  by  statute  (a) ;  but  the 
principle  of  common  law  is  not  the  less  shewn.  So  in 
Lentan  v.  Cook{b)f  in  9  G.  2.,  it  was  decided  that,  ''if  a 
horse  be  distrained  in  order  to  compel  an  appearance  in 
a  hundred  court,  after  appearance  the  plaintiff  cannot 
justify  detaining  the  horse  till  paid  for  his  keeping." 
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In  the  absence  of  authority  the  analogy  is  strong  to 
shew  that  there  is  no  right  at  common  law  to  com- 
pensation for  the  costs  incurred  in  enforcing  a  lien. 
[Lord  Campbell  C.  J.  It  is  suggested  that  they  might 
be  recovered  in  an  action  for  not  taking  away  the 
chattel.]  lliat,  if  it  were  so,  would  not  entitle  the 
defendants  to  judgment.  Where  there  is  a  lien,  the 
owner  of  the  chattel  cannot  maintain  an  action  for  the 
detention  without  shewing  that  he  was  ready  to  pay  all 
that  was  really  due,  so  that  it  is  at  his  peril  if  he  offers 
one  farthing  too  little.  In  the  supposed  action  for  not 
taking  away  the  chattel,  if  maintainable  at  all,  the  bailee 
must  be  able  to  prove  that  he  was  ready  to  deliver  the 
chattel  on  being  paid  what  was  due,  so  that  it  would  be 
at  his  peril  if  he  demanded  one  farthing  too  much :  and, 
even  if  it  were  to  be  assumed  that  the  shipwrights  here 
had  fulfilled  that  condition,  they  would  but  have  had  a 
right  to  some  unliquidated  damages,  and  conid  not  have 
a  right  to  detain  the  ship  till  they  were  paid  whatever 
sum  they  chose  to  assume  was  the  right  amount 

Qir,  adv,  vult. 


Lord  Campbell  C.  J.  now  delivered  judgment. 

We  are  of  opinion  that,  under  the  circumstances  stated 
in  the  special  case,  the  defendants  are  not  entitled  to 
retain  the  sum  paid  to  them  in  respect  of  the  item  of 
567/.,  or  any  other  sum,  as  a  compensation  for  the  use 
of  their  dock  in  detaining  the  plaintiffs*  ship.  As  arti- 
ficers who  had  expended  their  labour  and  materials  in 
repairing  the  ship  which  the  plaintiffs  had  delivered  to 
them  to  be  repaired,  the  defendants  had  a  lien  on  the 
ship  for  the  amount  of  the  sum  due  to  them  for  these 
repairs ;  but  we  do  not  find  any  ground  on  which  their 
claim  can  be  supported  to  be  paid  for  the  use  of  their 
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dock  while  they  detained  the  ship  under  the  lien  against 
the  will  of  the  owners.  There  is  no  evidence  of  any 
special  contract  for  such  a  payment.  The  defendants 
gave  notice  that  they  would  demand  21/.  a  day  for  the 
use  of  their  dock  during  the  detention :  but  the  plaintiffs 
denied  their  liability  to  make  any  such  payment,  and 
insisted  on  their  right  to  have  their  ship  immediately 
delivered  up  to  them.  Nor  does  any  custom  or  usage 
appear  to  authorize  such  a  claim  for  compensation,  even 
supposing  that  a  wharfinger  with  whom  goods  had  been 
deposited,  he  being  entitled  to  warehouse  rent  for  them 
from  the  time  of  the  deposit,  might  claim  a  continuation 
of  the  payment  during  the  time  he  detains  them  in  the 
exercise  of  right  of  lien  till  the  arrears  of  warehouse 
rent  due  for  them  is  paid  (see  Bex  v.  Humphery  (a)  ) : 
there  is  no  ground  for  a  similar  claim  here,  as  there  was 
to  be  no  separate  payment  for  the  use  of  the  dock  while 
the  ship  was  under  repair,  and  the  claim  only  commences 
from  the  refusal  to  deliver  her  up.  The  onus  therefore 
is  cast  upon  the  defendants  to  shew  that,  by  the  general 
law  of  England^  an  artificer  who,  exercising  his  right  of 
lien,  detains  a  chattel,  in  making  or  repairing  which  he 
has  expended  his  labour  and  materials,  has  a  claim 
against  the  owner  for  taking  care  of  the  chattel  while 
it  is  so  detained.  But  the  claim  appears  to  be  quite 
novel;  and,  on  principle,  there  is  great  difiiculty  in 
supporting  it  either  ex  contractu  or  ex  delicto.  The 
owner  of  the  chattel  can  hardly  be  supposed  to  have 
promised  to  pay  for  the  keeping  of  it  while,  against  his 
will,  he  is  deprived  of  the  use  of  it ;  and  there  seems 
no  consideration  for  such  a  promise.  Then  the  chattel  , 
can  hardly  be  supposed  to  be  wrongfully  left  in  the 
possession  of  the  artificer,  when  the  owner  has  been 
(«)  M^ci  ^  r.  173. 
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prevented  by  the  artificer  fix)in  taking  possession  of  it 
himself.  If  such  a  claim  can  be  supported,  it  must  con- 
stitute a  debt  from  the  owner  to  the  artificer,  for  which 
an  action  might  be  maintained:  when  does  the  debt 
arise,  and  when  is  the  action  maintainable  ?  It  has  been 
held  that  a  coachmaker  cannot  claim  any  right  of  detainer 
for  standage,  unless  there  be  an  express  contract  to  that 
effect,  or  the  owner  leaves  his  property  on  the  premises 
beyond  a  reasonable  time,  and  after  notice  has  been 
given  him  to  remove  it ;  Hartley  v.  Hitchcock  (a). 

The  right  of  detaining  goods  on  which  there  is  a  lien 
is  a  remedy  to  the  party  aggrieved  which  is  to  be  enforced 
by  his  own  act ;  and,  where  such  a  remedy  is  permitted, 
the  common  law  does  not  seem  generally  to  give  him  the 
costs  of  enforcing  it  Although  the  lord  of  a  manor  be 
entitled  to  amends  for  the  keep  of  a  horse  which  he  has 
seized  as  an  estray  {Henly  v.  Walsh  {b)  ),  the  distrainor  of 
goods  which  have  been  replevied  cannot  claim  any  lien 
upon  them ;  BradyU  v.  Ball  (c).  So,  where  a  horse  was 
distrained  to  compel  an  appearance  in  a  hundred  court, 
it  was  held  that,  after  appearance,  the  plaintiff  could  not 
justify  detaining  the  horse  for  his  keep  {dy 

If  cattle  are  distrained  damage  feasant,  and  impounded 
in  a  pound  overt,  the  owner  of  the  cattle  must  feed 
them ;  if  in  a  pound  covert  or  close,  '*  the  cattle  are  to 
be  sustained  with  meat  and  drink  at  the  peril  of  him 
that  distraineth,  and  he  shall  not  have  any  satisfaction 
therefore"  {e). 

For  these  reasons,  on  the  question  submitted  to  us, 
we  give  judgment  for  the  plaintifis. 

Judgment  for  the  plaintiffs. 


(a)  1  StarK  408. 
(c)  1  Bro,  C.  C.  427. 

(«)  Co,LUt  47.  b. 


(6)  2  SoUl  686. 
(d)  ByL  N.  P.  46. 
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IN  THE  EXCHEQUER  CHAMBER. 

The  British  Empire  Shipping  Company,  Limited,  [ivewfay, 
against  Joseph  Somes,  Frederick  Somes  and      *  ^      •■' 
Samuel  Francis  Somes. 

The    defendants   alleged    error,   in   the    Exchequer  For  marginal 
Chamber,  in  the  above  judgment    The  plaintifis  denied  353^'  "^  ^ 
the  error. 


Montague  Smith,  for  the  party  alleging  error  (defendants 
below).  In  this  case  it  must  be  implied  that  the  shipowners 
contracted  to  pay  for  the  use  of  the  dock  so  long  as  their 
ship  was  necessarily  there,  whether  under  claim  of  lien 
or  not.  In  practice,  a  warehouseman  in  the  city  always 
charges  warehouse  rent  up  to  the  day  when  the  goods 
are  taken  away,  without  regard  to  whether  they  have  been 
detained  under  a  lien  or  not  It  is  said  that  this  is  by 
virtue  of  a  contract;  but  all  liens  are  created  by  contract 
[Bramwett  B.  I  doubt  that.  It  sometimes  appears  that 
persons  have,  in  making  a  contract,  stipulated  for  a 
remedy  in  case  of  its  being  broken ;  but,  in  the  absence 
of  something  of  that  sort,  it  is  a  safe  rule  of  construction 
that  people  in  making  contracts  contemplate  that  they 
will  be  performed.  Your  argument  goes  on  the  assump- 
tion that  every  one  who  does  work  on  a  chattel  always 
does  so  in  the  expectation  that  payment  will  be  refused 
till  he  enforces  it]  Such  a  contract  certainly  is  made  in 
the  case  of  a  wharfinger.  [^Channell  B.  In  this  case  is 
there  any  evidence  of  a  contract  ori^nally  to  pay  any 
thing  in  the  nature  of  rent  for  the  keeping  of  the  ship  ?] 
The  original  contract  is  contained  in  the  letters  which 
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BRITISH      graving  dock.     [Cockbum  C.  J.     A  stipulation  on  the 

ai?"iDff      P*'^^  ^^  shipwrights  for  such  a  right  as  here  claimed 

Company       might  be  reasonable:  and,  if  there  was  any  evidence  of  a 

SoMKs.       custom  to  give  it  to  them,  it  might  be  readily  acquiesced 

in :  but  in  the  absence  of  any  proof  of  either,  it  being 

clear  that  the  law  gives  the  artificer  an  option  to  detain 

the  chattel,  but  does  not  bind  him  to  do  so,  can  we  say 

that  the  law  annexes  a  further  incident  that  (he  owner 

of  the  chattel  shall  pay  for  the  detention  against  his  will? 

No  authority  to  that  effect  was  cited  below;  has  any 

been  found  since  ?]     It  must  be  owned  that  there  is  an 

utter  want  of  authority  on  the  point  either  way. 

Blackburn,  for  the  party  denying  error  (plaintifis  below), 
was  not  called  upon. 

CocKBURN  C.  J.  I  am  of  opinion  that  the  judgment 
must  be  affirmed.  I  have  but  little  to  say  in  addition 
to  what  has  already  been  thrown  out  in  the  course  of 
the  argument.  It  is  not  for  us,  sitting  here  judicially, 
to  annex  an  incident  to  the  law  without  authority  and 
without  precedent,  however  beneficial  it  might  be. 
Such  a  right  as  is  here  claimed  might  be  annexed  as 
an  incident  to  a  bailment  by  a  usage  of  trade  to  that 
effect,  but  not  otherwise. 

Williams  J.  I  am  of  the  same  opinion.  I  cannot 
assent  to  Mr.  SmitK^B  contention  that  there  is  any  evi- 
dence in  this  case  of  a  contract  to  give  such  a  right  as 
is  claimed.  Such  a  contract  may  in  some  cases  be 
inferred  from  usage  of  trade :  but  in  the  present  case 
there  is  no  more  reason  for  inferring  such  a  contract 
than  in  the  analogous  case  of  a  distress. 
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Crowder  J.  I  also  see  no  reason  for  annexing  as  a 
matter  of  law  this  incident  hitherto  unheard  of.  There 
would  be  no  difBcuItj  in  making  a  contract  to  give  it : 
but  here  is  no  such  contract 

Brahwell  B.  The  burthen  lies  on  Mr.  Smith  to 
shew  that  such  a  lien  exists  either  by  law  or  by  contract 
It  is  enough  to  say  he  fails  in  doing  so :  but,  if  the  onus 
were  the  other  way,  I  should  think  a  contract  disproved. 
It  is  very  improbable  that,  when  taking  the  ship  in  to  do 
the  work,  the  shipwrights  and  shipowners  contemplated 
that  there  would  be  any  diflBculty  about  the  payment. 
I  see  much  to  make  me  say  it  would  have  been  prudent 
to  make  a  contract  as  a  security,  nothing  to  lead  me  to 
infer  that  such  a  contract  was  made. 

Watson  B.  I  am  of  the  same  opinion.  I  think  the 
analogy  between  a  lien  and  a  distress  at  common  law 
very  strong;  and  the  authorities  are  decisive  that  at 
common  law  the  distrainor  had  no  compensation  for  the 
costs  of  impounding  the  chattel,  or  of  feeding  it  if  he 
did  so. 
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Channell  B.  I  am  of  the  same  opinion.  I  think 
the  shipwrights  could  not  be  entitled  to  the  right  they 
claim  unless  there  was  a  contract  to  give  it  to  them.  If 
it  had  been  part  of  the  original  agreement  that  a  charge 
in  the  nature  of  standage  or  warehouse  rent  should  be 
paid  for  the  custody  of  the  ship,  it  might  have  been 
one  element  from  which  an  agreement  to  continue  that 
payment  during  the  detention  might  have  been  inferred. 
Without  expressing  any  opinion  as  to  whether  that  cir- 
cumstance, if  it  had  existed,  would  alone  have  been 

E.  n.  &  ^:.  2  b 
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British  ^^^^t  I  cannot  agree  with  Mr.  Smith  in  thinking  that  the 

aTppiW  charge  for  the  dock  here  was  in  that  nature.     It  seems 

Company  ^^  ^g  ^^Ij  one  item  in  the  price  for  the  work,  labour 

Soxss.  and  materials. 

Judgment  affirmed. 


jg^'  Waddington,  Elliott,  Wilcox,  Webster, 
Sfbague  and  Clarke  against  The  Guardians 
of  the  Poor  of  the  City  of  London  Union. 

Tbe  Union  of      A    CASE,  of  which  the  material  parts  were  as  follows, 

jL.,  formed         jfx  .  , 

under  itat.  was  Stated  for  the  opinion  of  this  Court,  by  consent 

c.  76.,  con.       of  parties,  and  bj  order  of  a  Judge,  pursuant  to  sect  46 

eight  parish^f  o^  1^®  Common  Law  Procedure  Act,  1852  (15  &  16 

si;?^;    Vict.  c.  16.). 

Guardians 

annually  elected-  In  Febnuny^  1857,  larffe  rams  were  owing  to  tradesmen  for  food  &c., 
supplied  to  the  poor  of  the  Union,  and  which  had  been  incurred  principally  in  1 856,  and 
partly  in  preceding  years.  The  arrears  wore  owing  to  embenlcmenta  by  M.  and  P, 
M.  had  been  appointed  by  the  Guardians  collector  for  nine  of  the  parishes;  which 
appointment  had  been  confirmed  by  the  Poor  Law  Commissioners.  P.  was  assistant  clerk 
of  the  Guardians.  The  Guardians  had  ordered  M,  to  pay  the  rates  collected  for  tbe  nine 
parishes  to  the  treasurer  of  the  Union.  M.  appropriated  the  fi;reater  part,  and,  in  concert 
with  P.,  made  false  entries  in  the  Union  ledger,  representing  the  sums  as  having  been  all 
paid  to  the  treasurer.  The  accounts  made  out  from  these  entries  were  produced  to  the 
auditor  and  certified  by  him  as  correct.  P.  had  appropriated  cheques  drawn  in  favour  of 
tradesmen,  which  were  entered  as  payments  in  the  accounts  which  were  audited  and  passed 
as  correct  The  Guardians  had  also  overdrawn  the  treasurer's  account  to  a  large  amount 
accruing  during  several  years  before  Fthmary  1857.  The  embeulements  by  M.  and  P., 
and  the  consequent  arrears  to  the  tradesmen,  were  first  discovered  in  Dteemher  1856.  No 
call  was  after  that  made  on  the  parishes  until  Ftbmary  1 857,  when  the  then  clerk  of  the 
Union,  under  article  81  of  The  Consolidated  Order  made  24th  July  1847  by  the  Poor  Law 
Commissioners,  ascertained  the  costs  to  each  parish  for  the  maintenance  of  the  poor,  esti- 
mating as  *'  extraordinary  charges*'  for  the  ensuing  half  year  the  amount  of  the  arrears  to 
the  tradesmen  and  the  debt  to  the  treasurer,  and  divided  the  whole  among  the  different 
parishes:  and  the  Guardians,  under  article  82,  made  orders,  on  17th  Fehrmitry  1857,  on 
the  overseers  of  the  several  parishes  for  payment  A  parish,  not  being  one  of  the  nine  for 
which  Af.  collected,  disputed  the  validity  of  the  order.     All  previous  cdls  had  been  paid. 

Held  (before  sUt.  22  &  23  Viet.  c.  49.)  that  the  order  was  wholly  bad,  as  being  partly 
in  the  nature  of  a  retrospective  rate,  though  in  fact  there  were  items,  besides  those  men- 
tioned, free  from  objection. 

The  more  so,  as  it  appeared  that  there  had  been  great  changes  in  the  occupation  of 
rateable  property  in  the  parish. 

By  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of  the  Court  of  Queen's 
Bench. 
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The  plaintifis,  at  the  time  of  the  making  of  the  order        i858. 
hereinafter  mentioned,   were    the   churchwardens  and   -^j^DDiHOToir 
overseers  of  the  poor  of  the  parish  of  Saint  Stephen    Q^^^^^^f 
Coleman  Street,  in  the  City  o( London;  which,  together       ^hdoh 
with  ninety  seven  other  parishes,  during  all  the  time 
hereinafter    mentioned,   was,    and    still    is,    comprised 
within  the  City  of  London  Union ;  and  which  Union 
was  formed  in  the  year  1837,  under  the  provisions  of 
Stat.  4  &c  5  TF.  4.  c.  76.  (The  Poor  Law  Amendment 
Act),  under   which   boards   of  guardians   have   been 
annually  elected,  and  have  entered  into  office  for  the 
said  Union. 

Under  and  according  to  the  provisions  of  the  said 
Act,  the  Poor  Law  Commissioners  for  England  and 
Wales,  from  time  to  time,  made  and  issued  divers  rules, 
orders  and  regulations.  It  is  agreed  that,  if  either  party 
should  wish  to  refer  to  any  order  or  orders  of  the  Poor 
Law  Commissioners  not  set  out  in  the  body  of  the 
present  case,  such  party  shall  be  at  liberty  to  do  so; 
and  that,  for  this  purpose,  the  orders  shall  be  taken  to 
be  as  set  out  in  the  book  entitled  <<The  Consolidated 
and  other  Orders  of  the  Poor  Law  Commissioners  and 
of  the  Poor  Law  Board''  &c.,  by  WiUiam  Cunningham 
Glen,  a  copy  of  which  accompanies  this  case,  and 
which  copy,  so  far  as  relates  to  the  said  rules,  orders 
and  regulations,  is  to  be  taken  to  form  part  of  this 
case  (a). 

(a)  The  referenoes  In  tbo  text  are  made  to  the  4th  edition,  Xondbn,  1 859. 
The  references  in  the  case,  as  originally  stated,  were  to  an  earlier  edition. 

The  orders  not  set  out  in  the  body  of  the  case,  but  referred  to  in  argu- 
ment in  the  Courts  of  Queen's  Bench  and  Exchequer  Chamber,  were  the 
following. 

•«  The  Consolidated  Order.**  dated  24th  July,  1847. 

Article  41  (p.  20.).  "At  every  ordinary  meeting  of  the  Guardians 
2  B  2 
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1858.  By  articles  81  and  82  of  an  order  made  by  the  said 

Waddinqton  Commissioners  as  aforesaid,  and  dated  24th  July  1847, 

V. 

Guardians  of    ___^ . _« 

London 
Union. 

the  business  shall,  at  far  as  may  be  convenient,  be  conducted  in  the 

following  order. 

••  Firstly"  &c.     "  Sixthly They  shall  examine  the  treasurer's  account, 

and  shall,  when  necessary,  make  onlers  on  the  overseers  or  other  proper 
authorities  of  the  several  parishes  in  the  Union,  for  providing  such  sums 
as  may  be  lawfully  required  by  the  Guardians  on  account  of  the  respective 
parishes.'* 

Article  50  (p.  29).  "  Every  contract  to  be  hereafter  made  by  any 
Guardians  shall  contain  a  stipulation  requiring  the  contractor  to  send  in 
his  bill  or  account  of  the  sum  duo  to  him  for  goods  or  work,  on  or  before 
some  day  to  be  named  in  the  contract." 

P.  124.  **  Duties  of  the  clerk.  Art.  202.— The  following  shall  be  the 
duties  of  the  clerk:  No.  1."  &c.  "No.  7.  To  ascertain,  before  every 
ordinary  meeting  of  the  Board,  the  balance  due  to  or  from  the  Union,  in 
account  with  the  treasurer,  and  to  enter  the  same  in  the  minute  book." 

P.  133.    <*  Duties  of  the  treasurer  of  the  Union.     Art.  203 The 

following  shall  be  the  duties  of  the  treasurer  of  the  Union: — No.  I."  &c. 
**  No.  3.  To  keep  an  account,  under  the  proper  dates,  of  all  moneys 
received  and  paid  by  him  as  such  treasurer,  to  balance  the  same  at  Ladjf 
Day  and  Michaehmu  in  every  year,  and  to  render  an  account  of  such 
moneys  to  the  Guardians,  when  required  by  them  to  do  so.  No.  4. 
"Whenever  there  are  not  funds  belonging  to  the  Guardians  in  his  hands 
as  treasurer  of  the  Union,  to  report  in  writing  the  fact  of  such  deficiency 
to  the  Commissioners." 

Article  220  (p.  171).  "  Every  derk  receiving  any  cheque  or  money 
from  the  Guardians  on  account  of  any  other  party,  shall  transmit  the  same 
within  fourteen  days  to  the  proper  persons,  and  shall  produce  the  receipt 
or  acknowledgment  for  the  same  at  the  next  ordinary  meeting  after  the 
same  has  come  to  his  hands." 

Form  M.  (p.  180),  entitled  *<  Order  for  Contribution,"  substantially 
corresponded  to  the  order  set  out  in  the  text,  p.  374. 

By  the  "Collection  of  Poor  Rate  Order,"  made  16th  March  1854,  it 
was  ordered  as  follows. 

Article  6  (p.  397.).  *'The  collector  shall  every  week  pay  over  all 
moneys  collected  by  him,  or  in  his  hands,  belonging  to  the  parish,  to  the 
banker  whom  the  overseers  may  direct,  to  be  placed  to  the  account  of  one 
or  more  of  them ;  or,  if  directed  by  one  of  the  overseers,  to  the  treasurer 
of  the  Guardians  of  the  Union,  in  payment  of  any  order  from  such  Guar- 
dians then  due ;  or,  in  the  absence  of  any  such  direction,  shall  pay  the 
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addressed   to   the  Citj  of  London  Union,  and   many        1^53. 
other  Unions,  and  commonly  distinguished  by  the  name    waddisgton 
of  The  Consolidated  Order,  it  is  provided  and  ordered     Q^^^J-gng  ^^f 

as  follows.  Loudon 

Union. 

Article  81  (a).  "The  clerk"  (meaning  the  clerk  to 
the  Guardians,  see  Article  229)  "shall,  four  weeks  at 
least  before  the  25th  day  of  March  and  the  29th  day  of 
September  respectively  in  each  year,  refer  to  and  ascer- 
tain the  cost  to  each  parish  in  the  Union  for  the  main- 
tenance of  the  poor,  and  other  separate  chaiges,  as  well 
as  for  the  common  charges  incurred  in  the  half  of  the 
last  year,  corresponding  to  the  half  year  next  coming, 
and  shall  estimate  and,  as  near  as  may  be,  divide  amongst 
the  parishes  any  extraordinary  charges  to  which  the 
Union  may  be  liable  in  the  coming  half  year,  and  he 
shall  also  estimate  the  probable  balance  due  to  or  from 
the  parish  at  the  end  of  the  current  half  year,  and  shall 
then  prepare  the  orders  on  the  several  parishes  for  the 
sums  which,  upon  such  computation,  it  shall  appear 
necessary  for  them  to  contribute  to  the  expences  of 
the  Union  for  the  coming  half  year;  and  the  orders  so 
prepared  shall  be  laid  before  the  Guardians  for  their 
consideration,  three  weeks  at  least  before  the  expiration 
of  the  current  half  year." 

Article  82  {b).  "The  Guardians  shall  make  orders  on 
the  overseers  or  other  proper  authorities  of  every  parish 
of  the  Union,  from  time  to  time,  for  the  payment  to  the 


same  to  one  of  the  said  overseers  in  person ;  provided  that  as  often  as  at 
anj  time  in  the  coarse  of  any  week  the  sum  or  sums  of  money  in  the 
hands  of  such  collector  belonging  to  the  parish  shall  together  exceed  fifty 
ponnds,  he  shall  forthwith  pay  over  such  lum  or  sums  in  the  manner  herein^ 
before  directed.'* 
(a)  Page  44.  (/•)  Pago  45. 
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the  tradesmen  of  the  Union,  and  the  advances  made  by 
the  treasurer  of  the  Union  and  not  repaid  to  him  as 
hereinafter  stated.  The  following  statement  was  pre- 
pared by  him  of  the  aggregate  amount  required,  accord- 
ing to  his  view,  for  those  purposes,  and  submitted  to  the 
Board  of  Guardians. 

Abstract  of  tradesmen's  accounts. 


Date  of  first  item 
In  the  bin. 


1856.  June  24. 


Date  oflast  Item  in 
thebiUL 


1866.  December  27. 


Names  of  tradesmen.   Trade. 


Proyislons  Account  • 
Lee  if  Sons. 


Batchers 


Amount  of  each 
biU. 


£      a.    d. 
2336    15    9 


Total 

amount  of 

each  class  of 

bills. 


&C.  &C.  &C. 

Then  followed  items  for  Clothing  Account,  Out  Relief, 
Baking  Account,  Lunatics,  Loan  Account,  Funeral  Ac- 
count, Common  Charges  and  Establishment,  respectively. 
The  earliest  dated  item  was292L  12^.  2cf.  for  ironmongery, 
June  24th,  1851 ;  and  the  items  latest  dated  were  2118/. 
16«.  2d.  to  flour  factors,  and  367.  2«.  6d.  to  newsvenders; 
both  dated  December  29th,  1856.  By  far  the  largest 
quantity  of  items,  both  in  number  and  amount,  were  of 
1856.     The  sum  total  was  23,154/.  lis.  2d. 

The  case  then  proceeded  as  follows. 


£ 
23000 


d. 


0     0 


Debts  due  from  the  City  of  London  Union 

to  tradesmen  to  Christmas,  1856  (say) 
Balance   due  to  treasurer   to  December 

31st,  1856 

Estimated  ezpence  of  the  Union  to  Lady 

day 9  1857  (say)         .... 

Making  a  total  of    .         .  £42200    0    0 


4200     0    0 


15000     0    0 
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£ 

0 

d. 

0 
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10000 

Wadoixotox 

T. 

Guardians  of 

32200 

0 

0 

LOHOOX 

Union. 

29230 

0 

0 

£61430 

0 

0 
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Towards  which  amount  there  is  the  ar- 
rear  of  the  call  made  on  the  2d  Sep^ 
Umber ^  1856,  amounting  to  about 

Leaving  a  sum  of    • 
Add  estimated  expenditure  from  Lady 
day,  1857,  to  Michaelmas,  1857 


It  is  admitted,  but  for  the  purposes  of  this  case  onlv, 
that  all  the  said  sura  of  23,154/.  Ms,  2d,  had  been  pro* 
perly  incurred,  and  had  not  been  paid  to  the  tradesmen; 
and  that  the  said  treasurer,  who  was  the  treasurer  of  the 
Union  named  in  the  said  Orders,  and  had  been  duly 
appointed  as  such  in  pursuance  of  the  Orders  of  the 
Poor  Law  Board,  had,  before  December  31st,  1856, 
made  advances  to  the  amount  of  4200/.  to  the  Guar- 
dians of  the  Union,  by  allowing  them  to  overdraw  their 
account  with  him  to  that  extent ;  and  that  these  ad- 
vances had  not  been  replaced:  which  amount  is  the 
sum  entered  in  the  above  statement  as  '*  Balance  due 
to  treasurer  to  December  31st,  1856."  And  that  the  said 
estimate  of  15,00021  for  the  expence  of  the  Union  to 
Lady  Day,  1857,  and  that  the  said  estimate  of  29,230/. 
for  expenditure  from  Lady  Day,  1857,  to  Michaelmas, 
1857,  were  fair  and  reasonable  estimates. 

The  said  sum  of  61,430/.  was  apportioned  amongst 
the  various  parishes  of  the  said  Union  as  follows :  that  is 
to  say  :  each  parish  was  separately  charged  with  the 
sum  required  by  the  Guardians  for  the  relief  of  the  poor 
of  such  parish  for  the  period  specified ;  and  the  residue 
of  the  said  sum  of  61,430/.  was  apportioned  amongst 
the  various  parishes  of  the  Union  as  their  estimated 
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1858. 

Waddinotoh 

▼. 
GuardiiDsof 

LONDOH 

Union. 


rateable  contribution  to  the  common  fund  of  the  Union, 
and  other  czpences  assumed  to  be  chargeable  bjr  the 
said  Guardians  on  the  said  parishes  respectively,  ac- 
cording to  the  proportions  last  fixed  by  the  Poor  Law 
Board,  in  pursuance  of  sect.  28  of  stat.  4  &  5  W.4t.c.  76. 
And  the  said  Orders  were  prepared  by  the  said  clerk  of 
the  Guardians  according  to  such  computation  and  ap- 
portionment, and  laid  before  the  said  Guardians  accord- 
ing to  the  said  articles,  and  made  and  issued  by  them 
accordingly.   To  this  apportionment  the  plaintiffs  object 

The  plaintifis  object  to  the  said  statement  or  estimate 
on  the  ground  that  it  appeared  by  the  dates,  which  are 
admitted  to  be  correct,  that  it  includes  allege4  debts 
which  had  been  accruing  for  several  previous  years; 
and  that  the  alleged  debt  of  4200/.  to  the  treasurer  had 
been  gradually  accruing  during  several  years  previously 
to  the  said  17th  February  1857  ;  which  is  admitted  by 
the  defendants. 

The  plaintiffs  further  object  to  this  statement  or  esti- 
mate on  the  ground  that  such  alleged  debts,  or  a  portion 
of  them,  ought  to  have  been  paid  out  of  moneys  raised 
by  calls  or  orders  previously  made.  Such  non-payment 
in  fact  arose  from  the  frauds  and  embezzlements  of  two 
of  the  officers  of  the  Union,  viz.  Charles  Guerrino 
Manini  and  John  Paul, 

The  said  C.  O.  Manini  was,  on  the  16th  May  1843, 
appointed  by  the  Board  of  Guardians  collector  for  nine 
of  the  parishes  of  the  Union,  the  said  parish  of  St 
Stephen  Coleman  Street  not  being  one  of  those  nine. 
This  appointment  was  duly  confirmed  by  the  Poor  Law 
Board.  And,  in  pursuance  of  an  order  of  the  Poor 
Law  Board,  Manini  thereupon  entered  into  a  bond  with 
two  sureties  (from  whom  nothing  has  been  or  could  be 
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recovered)  Id  the  penal  sum  of  500L  to  the  Board  of        1858. 
Guardians,  for  the  faithful  performance  of  his  duties.    WADDiNoxoar 
Manini  collected  the  whole  of  the  rates  levied  for  the    q^|^^  ^f 
relief  of  the  poor  in  such  nine  parishes.     His  orders       ^hdoh 
firom  the  Guardians  were  to  pay  the  whole  amount  to 
the  treasurer  of  the  Union,  to  be  placed  by  the  clerk  of 
the  Union  to  the  credit  of  the  respective  nine  parishes 
in  the   Union  accounts,  the  parish  officers  receiving 
cheques  firom  time  to  time,  from  the  Board  of  Guar- 
dians, for  moneys  required  by  them  for  parochial  pay- 
ments not  connected  with  the  Union.     Shortly  before 
the  making  of  the  said  order  or  call  of  17th  February 
1857,  Manini  had  absconded,  having  embezzled,  from 
the  money  so  collected  by  him  for  the  rates  of  the  said 
nine  parishes,  lai^e  sums  of  money,  amounting,  as  has 
since  been  ascertained,  to  22,407/.  Ss.  2d. 

The  said  John  Paul  had  been  duly  appointed,  and 
was,  the  assistant  clerk  of  the  Board  of  Oaardians. 
Returns  were  laid  by  J.  Paul  before  the  Board  of 
Guardians  weekly,  shewing  that  large  sums  had  been 
paid  to  the  treasurer  by  Manini  on  account  of  the  said 
several  nine  parishes,  which  sums  were  carried  to  their 
credit  in  the  Union  parochial  ledger.  The  greater  por- 
tion of  which  accounts  never  reached  the  treasurer's 
hands,  but  were  in  fact  embezzled  by  Manini. 

The  returns  were  thus  false ;  imd  they  were  in  this 
respect  false  to  the  knowledge  of  both  Manini  and  Paul; 
and  Manini  and  Paul  acted  in  concert  in  making  this 
false  representation  by  means  of  returns  so  laid  before 
the  Board  of  Guardians. 

The  parochial  accounts  were  regularly  produced  to 
the  district  auditor,  signed  by  the  parish  officers;  but 
these  accounts  were  made  up  from  figures  and  returns 
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1858.  concocted  by  Manini,  and  handed  bj  him  to  the  parish 

Waddington  ^^^^^f  fro™  which  they  were  copied  into  their  receipt 

J;  and  payment  book.     Thus  credits  were  given  for  hirge 

London  sums  which  never  reached  the  treasurer's  hands:  and 


Union. 


the  balance  sheets  of  the  overseers'  receipts  and  pay- 
ments were  signed  by  the  auditor,  with  the  usual  memo* 
randum  at  the  foot,  certifying  the  balance  to  be  correct. 
The  parochial  accounts  had  been  audited  up  to  the  29th 
September  1856.  These  fraudulent  entries  have  been 
published  in  the  annual  statement  of  accounts,  which 
was  printed  and  circulated  by  order  of  the  Guardiani^ 
up  to  Lady  Datfj  1855. 

The  said  J.  Paul  defrauded  the  said  Union  of  various 
sums  of  money,  amounting  to  3000/.  at  the  least,  by 
appropriating  to  his  own  use  orders  or  cheques  drawn 
in  favour  of  tradesmen  of  the  said  Union,  and  which 
were  entrusted  to  him  for  the  purpose  of  being  handed 
by  him  to  such  tradesmen,  and  which  were  not  in  fact 
so  handed  over.  In  some  of  the  accounts,  so  audited 
and  published  as  aforesaid,  some  portions  of  the  debts 
included  in  the  said  statement  or  estimate  of  the  said 
clerk  of  the  said  Guardians  were  entered  and  debited  as 
paid ;  and  the  said  accounts,  though  fraudulently  con- 
cocted, were  so  audited  and  passed  as  correct,  and 
acquiesced  in  by  all  parties. 

Manini  and  Paul  absconded  in  December  1856.  The 
former  has  not  yet  been  apprehended.  The  latter  was 
apprehended,  and  convicted  of  felony,  and  sentenced  to 
transportation. 

The  frauds  and  embezzlements  aforesaid  were  first 
discovered  in  December  1856 :  and  the  call  made  in 
February  1857  was  the  first  call  made  after  such  dis- 
covery.   In  making  the  estimate  for  such  call,  the  deficit 
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resulting  from  the  said  frauds  and  embezzlements  was        1858. 
treated  as  an  extraordinary  charge   upon  the  Union;    waddihqtok 
and  so  the  several  debts  aforesaid  were  included  in  the    q^j^^^'^^,  ^f 
said  statement  or  estimate  as  chargeable  upon  the  funds       Lo»i>on 
of  the  whole  Union.     And,  assuming  that  they  were  so 
chargeable,  the  said  parish  of  St  Stephen  Coleman  Street 
was  charged  with  its  fair  proportion  by  the  said  order  or 
call  o{  February  1857  ;  and  the  amount  of  the  said  order 
or  call  was  on  that  assumption  correct. 

All  calls  or  orders  made  upon  the  said  parish  of  St 
Stephen  Coleman  Street  previously  to  the  making  of  the 
said  call  or  order  of  17th  February  1857  had,  previously 
to  the  making  of  such  last  mentioned  call  or  order,  been 
fully  paid  and  obeyed. 

The  said  parish  of  St.  Stephen  Coleman  Street  contains 
upwards  of  five  hundred  houses  or  tenements,  which 
were  separately  assessed  to  the  rates  for  the  relief  of  the 
poor  in  every  year  for  six  or  seven  years  now  last  past ; 
during  which  last  mentioned  period  there  have  been 
changes  in  the  occupations  and  rateable  value  of  such 
houses  and  tenements.  Many  valuable  messuages,  tene- 
ments and  premises,  which  were,  during  all  or  some  of 
the  years  in  which  the  said  old  alleged  outstanding  debts 
were  in  the  manner  stated  accruing,  chargeable  with 
the  poor  rates,  and  of  which  the  occupiers  were  during 
such  3'ear  or  parts  of  years  liable  in  common  with  other 
occupiers  of  premises  within  the  said  Union  to  be  rated 
and  assessed  to  the  poor  rates  of  the  several  parishes 
comprised  therein,  and  were  well  able  so  to  contribute 
rateably,  and  did  in  fact  contribute,  towards  the  pay- 
ment of  the  expences  in  respect  of  which  the  said  old 
alleged  outstanding  debts  accrued,  were,  during  all  the 
period  between  the  17th  of  February  1857  and  29th  of 
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1858.        September  1857,  pulled  down  and  unoccupied,  and  not 
WADDiNOToir  rateable  or  assessable  to  the  poor  rates,  or  liable  so  to 
Giur^ans  of   ^^"^"bute.     And  manj  persons  have  become  the  occu- 
I^HDOH      piers  of  tenements  within  the  said  parish  or  Union  since 
the  said  old  outstanding  debts  respectively  accrued  and 
became  due,  who  would  not  have  been  liable  to  con- 
tribute to  the  expences  in  respect  of  which  such  debts 
accrued  by  virtue  of  any  poor  rates  made  previously  to 
the  17th  of  February  1857.     And  such  persons  are  now 
liable  to  be  respectively  assessed  to  the  poor  rates  of 
parishes  comprised  in  the  said  Union,  and  thus  be  liable 
to  contribute  towards  the  payment  of  such  old  outstand- 
ing debts,  if  the  said  call  or  order  of  17  th  February 
1857  is  a  valid  and  legal  order,  enforceable  for  the 
amount  for  which  it  is  made. 

It  is  contended  by  the  plaintiffs  that  the  said  order  or 
call  is  altogether  bad  in  law,  and  cannot  be  enforced : 
and  that,  even  if  good  as  to  any  part,  it  is  bad  and 
cannot  be  enforced  for  such  portion  as  relates  to  the 
quota  of  the  said  parish  of  St  Stephen  Coleman  Street 
of  the  said  alleged  debts  included  in  the  said  statement 
or  estimate  as  aforesaid. 

The  case  then  set  out  a  correspondence  between 
ITiomas  Jones^  vestry  clerk  of  the  parish  of  St  Stephen 
Coleman  Street^  on  behalf  of  the  officers  of  that  parish, 
and  the  treasurer  of  the  Union,  and  the  deputy  chairman 
of  the  Guardians  of  the  Union  and  their  solicitor.  The 
correspondence  commenced  on  23d  March  1857  and 
ended  on  28th  AprU  1857.  It  related  to  the  mainte- 
nance of  the  poor  during  the  continuance  of  the  dispute, 
and  to  the  best  means  of  bringing  the  questions  before 
the  Court 

The  case  then  stated  the  questions  for  the  opinion  of 
the  Court  to  be : 
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Ist,  Whether   the   said  call  or  order  of  the   17th        1858.  . 
February  1867  is  a  valid  and  enforceable  call  or  order  Waddwotom 
for  the  whole,  or  for  any,  and  what,  portion  of  the  said    (jo,^*,^,  ^ 
8am  of  2800/.  Lohdoh 

IJlliOD. 

2d.  Whether  the  plaintifis  or  the  churchwardens  and 
overseers  for  the  time  being  of  the  said  parish  of  St 
Stephen  Coleman  Street  are  liable  and  bound  in  law  to 
pay  any,  and.  what,  portion  of  the  said  sum  of  2800/1 

If  the  Court  shall  be  of  opinion  that  the  said  call  or 
order  is  not  valid  or  enforceable,  and  that  the  plaintifib 
are  not  liable  or  bound  to  pay  any  portion  of  the  said 
sum  of  2800/.,  then  judgment  is  to  be  entered  for  the 
plaintiflJB  for  the  sum  of  5/.  6«. 

If  the  Court  shall  be  of  opinion  that  the  said  call  or 
order  is  valid  and  enforceable,  or  that  the  plain  tifis  or 
the  churchwardens  and  overseers  for  the  time  being  of 
the  said  parish  of  St  Stephen  Coleman  Street  are  liable 
and  bound  in  law  to  pay  a  portion  of  the  said  sum  of 
2800/.,  then  judgment  is  to  be  entered  for  the  defend- 
ants. 

And  the  parties  agree  that  the  sum,  if  any,  to  be  paid 
by  the  plaintifis  or  by  the  churchwardens  and  overseers 
for  the  time  being  of  the  parish  of  Saint  Stephen  Cole^ 
man  Street  shall,  as  the  Court  shall  be  pleased  to  direct, 
be  fixed  either  by  the  said  Court,  or  by  such  arbitrator 
as  the  Court  shall  name,  upon  such  principles  as  the 
Court  shall  be  pleased  to  lay  down. 

And  the  parties  agree  that  the  costs  of  the  whole 
proceedings,  including  those  of  the  present  and  any 
future  arbitration,  shall  be  paid  by  either  party  as  the 
said  Court  shall  be  pleased  to  direct,  or  by  the  several 
parties  in  such  proportions  respectively  as  the  Court 
shall  be  pleased  to  direct 
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1858.  The  case  was  argued  in  last  Term  (a). 

Waddinoton 

Guardians  of  ^'  HawMnSy  for  the  plaintifis.  The  order  of  17th 
^nion''  Peiruaryy  1857,  is  bad,  being,  as  to  a  part  at  least,  for 
retrospective  purposes.  That  this  is  contrary  to  general 
principle  appears  from  the  language  of  Lord  Kenyan  in 
Durrani  v.  Boys  (6),  Rex  v.  Wavell  (c),  Rex  v.  Maulden{d)j 
Rex  V.  Churchwardens  of  Dursley{e).  The  reason  is 
that,  by  such  a  practice,  parties  would  become  liable 
who  had  nothing  to  do  with  the  expence  incurred ;  and 
in  the  present  case  the  facts  stated  shew  that  this  con- 
sequence would  work  enormous  injustice.  Nor  is  this 
altered  by  stat.  4  &  5  ^  4.  c.  76.  Sect.  15  authorizes 
the  Commissioners  to  make  rules:  and  under  this 
authority  The  Consolidated  Order  mentioned  in  the  case 
has  been  made.  By  the  6th  regulation  in  Article  41 
the  Guardians  of  Unions,  at  every  ordinary  meeting,  are 
to  examine  the  treasurer's  account,  and  to  make  orders 
on  the  overseers  of  the  parishes  for  providing  the  sums 
which  the  Guardians  require  on  account  of  the  parishes. 
By  Art.  81  the  clerk  of  the  Union  is,  every  half  year, 
to  ascertain  the  half  yearly  charges  of  maintenance,  and 
to  *^  estimate"  and  divide  among  the  parishes  *^any 
extraordinary  charges  to  which  the  Union  may  be  liable 
in  the  coming  half  year,**  and  to  ^'  prepare  the  orders  on 
the  several  parishes  for  the  sums  which,  upon  such  com- 
putation, it  shall  appear  necessary  for  them  to  contribute 
to  the  expences  of  the  Union  for  the  coming  half  year." 
By  Art.  82  the  Guardians  are  to  make  the  orders.   And 

(a)  AprilTlihy  1858.    Before  Lord  CampbeU  C.  J.,  ErU  and  Cromjh- 
ton  Js.     Wightman  J.  was  present  during  the  early  part  of  the  argument. 
(6)  6  r.  R,  580.  (c)  1  Dovg.  116. 

(«0  8  ©.  &•  C.  78.  («)  5  A.^  E.  10. 
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it  is  under  this  authority  that  it  is  sought  to  uphold  the        i858. 

order  now  in  question.     The  defendants  here  contend  Waddington 

that   *^  extraordinary    charges"    include    any  liabilities    Guardians  of 

which  may  exist  in  the  course  of  the  half  year,  how-        u^nioo* 

ever  long  back  such  liabilities  may  have  been  incurred 

But,  upon  the  principles  already  pointed  out,  they  can 

include  only  liabilities  which  will  accrue  from  time  to 

tipe  for  current  expences.     [Lord  Campbell  C.  J.    You 

are  certainly  entitled  to  succeed,  if  you  shew  that  you 

are  not  liable;  and  you  arc  not  bound  to  point  out  who  is. 

But  can  you  suggest  who  is  ?]     It  is  not  easy  to  do  so : 

it  rather  seems  that  the  tradesmen  or  the  treasurer  have 

no  remedy  against  the  parochial  authorities:  the  debt 

should  not  have  been  allowed  to  run  on.     What  the 

clerk  may  **  estimate,"  under  Article  81,  appears  from  a 

decision  on  an  analogous  provision  in  stat  5  &  6  fT.  4. 

c.  76.  s,  92.,  Woods  v.  Reed  (a),  where  it  was  held  that  the 

council  of  a  municipal  borough  cannot,  in  estimating  the 

sum  required  for  carrying  the  Act  into  effect,  include  past 

expences.     Here,  from  gross  negligence  on  the  part  of 

the  Union  authorities,  a  fraud  is  committed  which  is  but 

recently  discovered.     The  fraud  consisted  in  concealing 

the  non-payment  of  the  tradesmen's  bills  and  the  advance 

from  the  treasurer.    But  the  date  of  the  discovery  of  the 

fraud  is  not  the  date  of  the  accruing  of  the  liability. 

[Erie  J.     Suppose  a  collector  absconds  on  the  last  day 

of  any  half  year:  how  is  that  to  be  met?     Are  the 

paupers  to  starve  ?     Wightman  J.    Or  suppose  a  loss  by 

fire  on  that  day.]    That  might  perhaps  alter  the  case : 

the  Guardians  might  say  that  they  had  done  all  in  their 

power.    But  here  the  liabilities  now  exist  through  the 

(tf )  2M.^W.  777. 
£•   B.  &   B.  2   C 
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1858.  neglect  of  the  Guardians.  The  articles  clearly  are 
Waddinqton  fr^n^^d  with  a  view  to  a  speedy  settlement  of  all  liabili- 
Guardians  of  *^^^  ^^^^^  ^'  ^^^^  seems  to  be  SO :  yet  you  cannot 
LoNDos  insist  that  every  loaf  of  bread  must  be  paid  for  by  ready 
money.]  The  debts  ought  to  be  included  in  the  earliest 
practicable  estimate.  Next,  as  to  these  particular  charges, 
Manini  was  collector  for  nine  parishes  only,  which  do 
not  include  that  of  the  plaintiffs :  the  money  is  in  t]}e 
hands  of  the  servant  of  the  nine  parishes.  As  to  the 
debt  owing  to  the  treasurer,  it  cannot  be  included  at 
all :  it  is][simply  for  money  borrowed  by  the  individual 
By  Article  203,  No.  4,  the  treasurer  is  to  report  to  the 
Guardians  whenever  he  has  not  in  his  hands  funds 
belonging  to  the  Union  :  there  is  no  authority  to  borrow 
or  advance.  Then,  if  the  order  be  bad  for  part,  it  is 
bad  totally  {a) :  a  new  and  valid  order  must  be  issued. 
The  correspondence  shews  that  the  plaintifis  ought  to  be 
allowed  the  costs. 

Pashley^conXA.  The  tradesmen,  who  have  supplied 
articles  not  paid  for,  may  recover  from  the  Guardians, 
who  are  a  corporation  under  stats.  5  &  6  ^.  4.  c.  69. 
9, 7.,  5  &  6  Vict  c.  57.  s.  16.  Then  execution  must  issue  on 
the  corporate  property,  to  replace  which  a  rate,  clearly 
not  retrospective,  would  be  wanted :  or  a  rate  might  be 
laid  to  satisfy  the  judgment.  [Lord  Campbell  C.  J.  Would 
that  have  been  so,  in  cases  before  stat.  4  &  5  ^.  4. 
.c.  76.?]  There  were  then  no  corporations  to  incur  the 
debt  It  appears  from  Harrison  v.  Stiekney  (b)  that 
there  is  no  general  rule  of  law  prohibiting  a  retrospective 
rate:  the  question  must  depend  upon  the  particular 
Act  under  which  the  rate  is  laid.     It  is  absurd  to  sup- 

(a)  See  Hex  v.   The  ChapeltcanUm  of  Haworth,  Vi  Ea9t,556, 

(b)  2  //.  /..  Ca.  108. 
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pose  that  a  rate  becomes  void  if  it  extend  back  to  a        iRgg. 

single  item.     [Erie  J.     In  Harrison  v.  Stichney  (a)  the    waddingtok 

question  arose  as  to  works  done  under  a  drainage  Act :    Qu^dlans  of 

such  works  must  become  necessary  at  very  uncertain        ^l\*^ 

times.]    In  Jones  v.  Johnson  (A)  the  Court  of  Exchequer 

Chamber  remarked  upon  Woods  v.  Reed  (c),  and  must 

be  considered  to  have  disallowed  the  authority  of  that 

case.     The  argument  on  the  other  side  answers  itself; 

for  it  was  found  necessary  to  contend  that  tradesmen, 

who  do  not  press  for  payment  of  their  bills,  are  without 

remedy.     The  neglect  of  duty  by  former  Guardians 

may  be  wrong,  or  even  criminal :  but  it  cannot  affect 

the    question   of   civil    action.      The    "extraordinary 

charges"  are   those  which  already  have  accrued,  not 

merely,  if  at  all,  those  which  may  accrue.    The  Union 

had  become  liable  at  the  time  when  the  estimate  was 

made,  and  of  course  would  continue  to  be  so  in  the 

ensuing  half  year,  and  until  the  payments  should  be 

made.     No  distinction  can  be  made  between  the  nine 

parishes  and  the  others :  the  money,  when  received,  was 

money  belonging  to  the  Union  ;  and  the  whole  Union  is 

liable  to  the  loss,  as  it  would  have  been  if  the  Guardians 

had  received  the  money  in  bank  notes  which  had  after- 

wards  been  accidentally  burned.      Paul^  the  assistant 

clerk  of  the  whole  Union,  is  a  party  to  ManinCs  fraud. 

The  general  system  was  intended  to  combine  parishes 

together:    Manini  may  have  been   appointed   by  the 

Guardians,  without  the  consent  of  the  nine  parishes, 

under  sect.  46  of  stat.  4  &  5  ^.  4.  c.  76.  r  he  is,  pro- 


(a)  %  H,  L.  Co,  108. 

(6)  7  Exeh.  452,  in  the  Exchequer  Chamber,  affirming  the  judgment 
of  the  Court  of  Exchequer  in  Jones  ▼.  Johntou,  5  Exeh,  862. 
(c)2M.9r  w.m. 

2  c  2 


Union. 
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1858.  pcr'yf  an  officer  of  the  whole  Union.  As  to  the  debt 
Waddington  ^^  ^^®  treasurer,  it  is  impossible  but  that  there  mast  be 
^     J:      ,   fluctuations  in  the  account :  the  balance  cannot  always 

Gnardiant  of 

London  be  against  him.  The  order  may  well  be  good  for  part 
and  bad  for  part :  any  part  may  be  disallowed  by  the 
auditor  or  Poor  Law  Commissioners,  without  afiecting 
the  rest.  The  case  shews  no  technical  ground  of  action 
by  these  plaintifis  against  these  defendants.  [Lord 
Campbell  C.  J.  We  understood  that  the  case  was  drawn, 
by  consent,  with  the  view  of  obtaining  the  opinion  of  a 
Superior  Court]    That  objection,  then,  is  not  pressed. 


H.  Hawkins,  in  reply.  As  to  the  balance  due  to  the 
treasurer,  the  authorities  shew  that  there  can  be  no  rate 
for  its  payment ;  Tawny's  Case  (a).  Rex  v.  IVaveU  (J). 
Sect.  47  of  Stat.  4  &  5  ^  4.  c.  76.  requires  accounts  of 
overseers  and  treasurers  to  be  passed  quarterly ;  and  the 
section  refers  expressly  to  balances.  There  is  no  more 
difficulty  now  in  the  case  where  money  is  wanted  and 
there  are  no  funds  in  the  hands  of  the  treasurer  than 
there  was  before  stat  4  &  5  fF.  4.  c.  76.  The  credit  of 
the  Union  may  be  pledged  for  immediate  necessaries, 
but  not  for  money  borrowed  to  pay  them.  [^CrompUm  J. 
Art  202,  No.  7,  speaks  of  "the  balance  due  to  or  from 
the  Union,  in  account  with  the  treasurer."]  That  is 
the  only  expression  which  can  be  found  suggesting  that 
the  Union  may  become  indebted  to  the  treasurer ;  and 
the  question  is  still  open,  whether  a  rate  can  be  made 
retrospectively.  If  the  Guardians  themselves  had  em- 
bezzled money  they  could  not  have  made  a  rate  to 
supply  the  default     [^Crompton  J.     Why  not?    They 

(a)  2  SaOt.  531.  (6)  1  Douy,  116. 
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form  a  corporation.     The  embezzlers  would  be  indivi-        1858. 

dualg.]     Suppose,  under  their  corporate  seal,  they  had   Wjlddwotoh 

ordered  money  in  their  hands  to  be  applied  to  building     Gnardiansof 

a  theatre.     Manini  was  not  an  Union  officer ;  the  col-       Lokdoh 

'  Union. 

lectors,  like  the  assistant  overseers,  must  obey  the  orders 
of  the  overseers  of  the  particular  parishes,  by  stat  7  &  8 
Vict  c.  101.  88.  61.,  62.  The  money  collected  goes  to 
the  coffer  of  the  overseers,  not  of  the  Guardians,  till 
paid  over  by  the  overseers.  The  order  by  the  Guar- 
dians that  the  collector  should  pay  to  the  treasurer  was  ^ 
illegal ;  Article  6  of  the  Order  of  1854  (a). 

•   Cur,  adv.  vuU, 

Lord  Campbell  C.  J.  now  delivered  the  judgment  of 
the  Court. 

In  this  case  certain  debts  due  from  the  Guardians  of 
the  Union  to  tradesmen,  amounting  to  23,00021,  and  a 
debt  due  from  them  to  the  treasurer  of  4200/.  by  reason 
of  overdrawing  their  account,  remained  unpaid  at  CkrUt- 
nuu,  1866.  These  debts  so  remained,  by  reason  of  the 
frauds  and  embezzlements  of  ManinU  a  collector  for  nine 
parishes  of  the  Union  of  ninety  eight  parishes,  and  of 
Paul^  the  assistant  clerk  of  the  Board  of  Guardians. 
The  frauds  were  discovered  in  December  1856  ;  and,  by 
the  call  in  question,  in  February  1857,  these  debts  are 
provided  for.  And  so  the  questions  are  raised.  Whether 
the  call  is  valid,  and,  if  so.  Whether  the  plaintifis  are 
liable  for  the  whole  of  it. 

Our  answer  to  both  questions  is  in  the  affirmative. 

The  objection  to  the  validity  is  founded  on  the  duty 
of  each  Union  and  parish  to  provide  funds  for  ezpences 
as  they  become  due,  so  that  retrospective  rating,  as  a 

(a)  <7/eii,  p.  397. 
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1868.       general  principle,  is  prohibited.     But  this  general  prin- 
Waddington  ^^P'®  ^^  subject  to  exceptions :    and  we  consider  the 
G  ard'      f   P^®^®"^^  ^®®  ^^  ^  ^^  exception. 
London  The  debts,  when  created,  were,  according  to  the  state- 

ment, legally  binding,  and  could  be  enforced  against  the 
Guardians  as  a  corporation.  And  that  liability  continues 
unless,  by  lapse  of  time  or  other  legal  bar,  the  right  has 
been  defeated. 

Substantially,  the  debts  accrued  in  1855  and  1866; 
«      the  small  amount  in  1854  being  almost  immateriaL 

There  was  no  intentional  delay  on  the  part  of  the 
parochial  authorities,  who  provided  present  funds  for 
present  demands :  and  there  was  no  intentional  wrong 
in  the  creditors  who  delayed  the  enforcement  of  their 
claims.  We  see  no  ground  for  saying  that  the  debts 
were  destroyed :  and,  if  they  remained,  they  were  an 
extraordinary  charge  to  which  the  Union  was  liable  in 
the  coming  half  year,  and  so  within  the  power  conferred 
on  the  Guardians  by  Article  81  of  the  Order  of  1847. 

If  the  creditors  could  recover  their  debts  from  the 
Guardians,  and  the  Guardians  are  not  personally  liable, 
the  call  is  the  proper  source  of  payment 

The  second  question  is.  Whether  the  plaintiift  are 
liable  for  the  whole  call,  that  is,  whether  they  are  liable 
for  the  debts  caused  by  the  defalcations  of  Manini,  who 
was  the  collector  for  nine  parishes,  not  including  the 
plaintiffs*  parish;  the  plaintiflJB  contending  that  those 
nine  parishes  ought  to  make  good  the  loss  occasioned  by 
their  officer.  But  the  answer  appears  to  depend  on  the 
point.  Whether  Manini  ought  to  be  considered  as  the 
officer  of  those  parishes  or  as  the  officer  of  the  Union : 
«nd  we  are  of  opinion  that  he  is  the  officer  of  the  Union. 
The  case  finds  that  he  was  appointed  by  the  Board  of 
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Guardians,  and  ordered  bj  them  to  pay  what  be  collected  IS6S, 

to  the  treasurer  of  the  Union*     This  statement  negatives  waddiwgton 

the  pointy  made  for  the  plaintifis,  that  the  duty  of  Manini  q   J'      # 

was  regulated  by  that  part  of  the  Order  of  1854,  Ar-  London 

Union. 

tide  6,  which  directs  him  to  account  weekly  with  the 
overseer,  or  with  the  treasurer  under  the  order  of  the 
overseer. 

We  therefore  think  the  plaintifis  liable  for  the  whole 
call,  and  give  our  judgment  for  the  defendants. 

Judgment  for  defendants. 


IN  THE  EXCHEQUER  CHAMBER.         5vT^^  m, 

1858.] 

^PHE  plaintifls  in  the  preceding  case  alleged  error  in  For  marginal 
the  judgment,  which  the  defendants  denied.     The  p^a;^*"*^* 
case  was  argued  in  the  Exchequer  Chamber  in  Trinity 
Vacation  (a),  1858. 

Wathin  WUliamSt  for  the  party  alleging  error  (plaintiffs 
below),  first,  the  order  is  bad,  as  being  in  the  nature  of 
a  retrospective  rate.  (As  to  this,  he  cited  the  cases  men- 
tioned in  the  ai^ument  below.)  The  order  is  defended, 
as  being  for  *' extraordinary  charges,"  in  the  sense  in 
which  the  words  are  used  in  Article  81.  But  by  those 
words  only  legal  charges  are  meant,  not  falling  under  the 
ordinary  heads  of  expenditure.  Such  are  the  expences 
of  litigated  settlements,  casual  poor,  the  emigration  of 
paupers,  a  contagious  disease,  the  election  of  Guardians, 
expences  attending  the  change  in  the  law  of  burial,  or 

(a)  June  17tb.     Before   Coekburn  C.  J.,    WiUu  J  »  and   Mai  tin  and 
WaitoH  Bs. 
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1858.        district  schools.     (The  Court  intimated  that  it  would  be 

Waddihqton  conveoient  to  hear,  at  this  stage,  the  aigument  in  support 

Guardi'ansof    of  the  order.) 
London 
Union. 

Pashley^  for  the  party  denying  error  (defendants  below). 

This  is  not  a  retrospective  order  at  all.     The  rate  is 
called  for   to   meet,   not  bygone   charges,   but  claims 
which  may  be  enforced  at  any  moment    The  Guar- 
dians would    have   no   answer  to   an   action    by   the 
tradesmen ;  and  they  must  lay  a  rate  to  satisfy  a  judg- 
ment;  for  which  a  mandamus  would  go.     Surely,  if 
money  were  lost  during  a  half  year,  a  rate  to  supply  the 
loss  could  be  afterwards  made.     What  expences,  if  not 
these,  could  the  outgoings  of  a  preceding  half  year,  ascer- 
tainable under  Article  81,  comprehend?    Then,  these 
are  "charges,"  and   they   are  "extraordinary."     And, 
further,  the  charges  may  be  allowed  or  disallowed  by  the 
auditor,  under  the  32d  and  following  sections  of  stat. 
7  &  8  Vict  c.  101.;  and,  by  stat.  11  &  12  Vict  c.  91. 
s,  4.  &c.,  the  chaises  may  be  allowed,  though  not  legally 
made.     It  might  turn  out,  on  the  inquiry  by  the  auditor, 
that  every  person  objecting  to  the  items  had  assented  by 
some  act.     There  must  be  some  mode  of  paying  the 
tradesmen.     [Cockbum  C.  J.     That  argument  might  as 
well  have  been  urged  if  nothing  had  been  raised  for  the 
purpose:  yet  there  the  rate  would  have  been  unques- 
tionably retrospective.     There  would  be  no  limit  except 
the   Statute  of  Limitations.]     As  to  the   debt  to  the 
treasurer.  Article  202,  No.  7,  shews  that  there  may  be. 
a  balance  due  to  him  "from  the  Union."    [Martin  B. 
That  cannot  make  the  law.]     It  is  essential  that  the 
Guardians  shall,  upon  emergencies,  have  the  power  of 
commanding  money  without  waiting  till  they  can  levy 
a  rate. 
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Waikin  WtlliamSi  contra.     It  is  not  to  be  assumed        1868. 


that  the  tradesmen  can  recover  at  all.  At  any  rate,  it  Waddinoton 
was  not  intended  by  the  Consolidated  Order  to  alter  Guariansof 
the  law.  By  Article  60  the  contracts  by  the  Guardians  ^l^ 
ought  to  contain  a  stipulation  as  to  the  day  on  which 
the  account  is  to  be  sent  in ;  and,  by  Article  41,  sect.  6, 
orders  should  be  made  for  the  sums  to  be  provided,  at 
the  ordinary  meetings.  [fVatsan  B.  By  Article  220, 
the  clerk  receiving  a  cheque  from  the  Guardians  is  to 
produce  a  corresponding  receipt  at  the  meeting  next 
after  its  coming  to  his  hands.  Pashley.  The  clerk  in 
this  case  produced  forged  receipts.]  Ernest  v.  NichoUs  (a) 
shews  that  no  right  of  action  arises  against  a  corporation 
upon  contracts  which  the  corporate  authorities  have  no 
right  to  make.  Further,  the  call  should  be  made,  if  at 
all,  on  the  particular  parishes  whose  officer  caused  the 
default  [Cockbum  C.  J.  The  credit  has  been  given 
to  the  Guardians.]  That  is  certainly  so :  but  it  does 
not  follow  that  the  Guardians  are  to  make  the  order  on 
all  the  parishes.  The  collector  is  paid  by  the  overseers. 
\CocKbum  C.  J.  The  Guardians,  though  they  appoint 
collectors  for  the  whole  Union,  must  assign  to  them 
particular  districts,  when  the  Union  is  extensive.]  By 
Art.  6  of  the  Collection  of  Poor  Rale  Order  (J)  the  col- 
lector is  weekly  to  pay  all  the  moneys  he  has  collected  to 
the  banker  of  the  overseers,  or,  if  one  overseer  so  direct, 
to  the  treasurer  of  the  Union.  The  money  embezzled 
by  the  collector  was  therefore  the  money  of  the  overseers. 
As  to  the  money  advanced  by  the  treasurer,  the  advance 
was  unauthorized,  as  shewn  by  the  authorities  cited  below. 
It  is  only  in  particular  cases,  as  those  specified  in  sect  24 
of  Stat  4  &  5  fT.  4.  c.  76.,  that  the  Guardians  can  borrow. 

(a)  6  H.  L.Ca.  401.  (6)    Glen,  p.  397. 
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1858.        Under  Art  203,  No.  4,  the  treasurer  ought  to  report  to 


Waddinqtom 


the  Commissioners  whenever  he  has  not  funds. 


^     J;       ,  Cur.  adv.  vulL 

GuBrdians  of 


London 
Union. 


Watson  B.,  now  delivered  the  judgment  of  the  Court. 

This  is  an  appeal  from  the  judgment  of  the  Court  of 
Queen's  Bench  upon  a  special  case.  And  the  sub- 
stantial question  is.  Whether  an  order  for  the  payment 
of  the  sum  of  2800/.,  made,  on  the  17th  February  1857, 
by  the  Guardians  of  the  poor  of  the  City  of  London^ 
upon  the  parish  of  iS*^.  Stephen  Coleman  Street^  purporting 
to  be  an  order  made  under  the  authority  of  article  82  of 
The  Consolidated  Order  of  The  Poor  Law  Commis- 
sioners, dated  the  8th  December  1847  (a),  was  a  valid 
order. 

The  City  of  London  Union  consists  of  ninety  eight 
parishes,  of  which  St  Stephen  Coleman  Street  is  one. 
Upon  the  17th  February  1857,  the  Guardians  made 
orders  upon  all  the  parishes  of  the  Union  for  the  pay- 
ment of  the  aggregate  sum  of  61,430iL,  to  be  paid  by 
them.  This  sum  was  composed  of  several  items :  viz. 
23,154/.,  outstanding  debts  due  to  tradesmen  at  Christ" 
mas  1856 ;  4200^,  a  balance  due  to  the  treasurer  on  the 
31st  December  1856 ;  15,000/.,  the  estimated  expences 
of  the  Union  to  Lady  Day  1857;  and  29,230/.,  the 
estimated  expences  from  Lady  Day  1857  to  Michaelmas 
1867. 

The  two  latter  sums  are  admitted  to  be  fair  and 
reasonable  estimates. 

The  debts  due  to  the  tradesmen  had  been  accruing 
due  for  several  previous  years,  as  had  also  the  debt  due 
to  the  treasurer.  The  non-payment  of  the  tradesmen's 
(a)  The  date  appears  to  be  24th  July,  1847.    Sec  Gkn,  p.  190. 
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bills  arose  from  the  fraud  and  embezzlement  of  two        1858. 
persons  named  Manini  and  Paul  Waddinoiok 

Manini  was  collector  for  nine  of  the  parishes  of  the    ^     T;       ^ 

^  Guardians  of 

Union  {St  Stephen  Coleman  Street  not  being  one).     He       London 

Uoion. 

was  appointed  by  the  Board  of  Guardians  on  the  16th 
May  1843 ;  and  his  appointment  was  confirmed  by  The 
Poor  Law  Board.  He  was  directed  by  the  Guardians 
to  pay  the  rates  received  by  him  to  the  treasurer  of  the 
Union,  to  the  credit  of  the  respective  nine  parishes,  in 
the  Union  accounts.  In  December  1856,  Manini  ab- 
sconded, having  embezzled,  out  of  the  rates  collected 
by  him  from  the  parishes  of  which  he  was  collector, 
22,407/.  His  sureties,  which  were  to  the  amount  of 
600/.,  turned  out  worthless.  Paul  was  an  assistant  clerk 
of  The  Board  of  Guardians.  He  also  absconded  in 
December  1856,  having  embezzled  at  the  least  300021 

The  parochial  accounts  had  been  audited  up  to  Sep- 
tember 1856,  upon  false  and  fraudulent  accounts,  con- 
cocted by  Manini:  and  the  fraudulent  entries  were 
published  up  to  Lady  Day  1856.  These  embezzle- 
ments were  discovered  in  December  1856*  The  dis- 
puted orders  were  made  in  February  1857,  and  were 
the  first  orders  made  after  the  discovery.  The  clerk, 
in  making  the  estimate  directed  by  Article  81  of  The 
Consolidated  Order,  had  treated  the  deficit  result- 
ing fi^m  the  embezzlements  and  the  debt  due  to  the 
treasurer  as  ^'extraordinary  charges,**  chargeable  upon 
the  funds  of  the  whole  Union  within  the  meaning  of 
these  words  in  the  81st  Article.  The  order  upon  St 
Stephen  Coleman  Street  for  2800/.  was  the  proper  pro- 
portion payable  by  this  parish  if  the  charge  of  61,430/. 
upon  the  Union  at  large  was  lawful. 

The  case  sets,  out  the  following  important  particulars 
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1858.  ^th  reference  to  St  Stephen  Coleman  Street.  All  calls 
Waddington  ^^  orders  made  upon  the  said  parish  of  St  Stephen  Cole- 
Gaardians  of  '"^''  Street  previously  to  the  making  of  the  said  call  or 
London  order  of  17th  February  1857  had,  previously  to  the 
making  of  such  last  mentioned  call  or  order,  been  fully 
paid  and  obeyed.  The  said  parish  contains  upwards  of 
five  hundred  houses  or  tenements  which  were  separately 
assessed  to  the  rates  for  the  relief  of  the  poor  in  every 
year  for  six  or  seven  years  now  last  past,  during  which 
last  mentioned  period  there  have  been  various  changes 
in  the  occupations  and  rateable  value  of  such  houses  and 
tenements.  Many  valuable  messuages,  tenements  and 
premises,  which  were,  during  all  or  some  parts  of  the 
years  in  which  the  said  old  alleged  outstanding  debts 
were  in  the  manner  stated  accruing,  chargeable  with 
the  poor  rates,  and  of  which  the  occupiers  were,  during 
such  years  or  parts  of  years,  liable  in  common  with  other 
occupiers  of  premises  within  the  said  Union  to  be  rated 
and  assessed  to  the  poor  rates  of  the  several  parishes 
comprised  therein,  and  were  well  able  so  to  contribute 
rateably,  and  did  in  fact  contribute,  towards  the  payment 
of  the  expences  in  respect  of  which  the  said  old  alleged 
outstanding  debts  accrued,  were,  during  all  the  period 
between  the  17th  of  February  1857  and  the  29th  of 
September  1857,  pulled  down  and  unoccupied,  and  not 
rateable  or  assessable  to  the  poor  rates,. or  liable  so  to 
contribute:  and  many  persons  have  become  the  occu- 
piers of  tenements  within  the  said  parish  or  Union  since 
the  said  old  outstanding  debts  respectively  accrued  and 
became  due,  who  would  not  have  been  liable  to  con- 
tribute to  the  expences  in  respect  of  which  such  debts 
accrued  by  virtue  of  any  poor  rates  made  previously  to 
the  17th  of  February  1857;  and  such  persons  are  now 
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liable  to  be  respectively  assessed  to  the  poor  rates  of       1858. 
parishes  comprised  in  the  said  UnioDy  and  will  thus  be   waddikotoh 
liable  to  contribute  towards  the  payment  of  such  old    (j„,^ig„,  ^f 
outstanding  debts,  if  the  said   call  or  order  of  17th       ^hi>o» 
February  1857  is  a  valid  and  legal  order  enforceable 
for  the  amount  for  which  it  is  made. 

For  the  purposes  of  this  case  the  debts  outstanding  at 
Christmas  1856  are  to  be  taken  as  properly  incurred  and 
unpaid. 

The  Court  of  Queen's  Bench  g^ve  judgment  that  the 
order  was  a  valid  and  enforceable  one.  After  much 
consideration,  we  cannot  concur  in  that  judgment. 

The  original  legal  authority  to  make  a  rate  for  the 
relief  of  the  poor  is  the  statute  43  £liz.  c.  2. ;  which 
enacts  that  the  churchwardens  and  overseers  of  a  parish 
shall,  with  the  consent  of  two  justices,  raise,  weekly  or 
otherwise,  by  taxation,  a  competent  sum  for  the  relief 
of  the  lame  and  other  poor,  and  for  putting  out  the 
poor  children  apprentices.  Upon  the  construction  of 
this  statute,  it  has  been  uniformly  held  that  the  power 
of  taxation  under  it  can  be  exercised  to  meet  prospective 
expences  only,  and  that  it  is  not  lawful  to  make  a  poor 
rate  for  the  payment  of  a  past  debt  Judges  of  the  greatest 
eminence  have  not  only  approved  of  this  construction 
as  correct  in  itself,  but  have  stated  that  in  their  opinion 
this  construction  is  founded  upon  principles  of  policy 
and  justice.  Of  policy,  because  it  enables  the  poor  law 
oflBcers  to  deal  for  ready  money  and  avoid  contracting 
debts,  thereby  avoiding  a  great  temptation  to  extrava- 
gance and  waste.  And  of  justice,  because,  so  far  as  is 
possible,  it  casts  upon  the  existing  rate-payers  the  bur- 
then of  the  poor  for  the  time  being,  and  protects  them 
from  one  which  ought  to  have  been  borne  by  their  pre- 
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1858.        decessors;   Tawny's  Case{a)^  Rex  v.  Wavell{b\  Rex  v. 
Waddington   Churchwardens  of  Dursky  {c)  I  and  it  may  be  observed 
GuardUans  of    ^^*^  ^^  ^^^  °^  Parliament,  41  G.  3.  (U.  K.)  c.  23.  s.  9., 
LoKDON      seems  to  have  been  required  to  authorize  a  retrospective 
rate  to  be  made  for  certain  purposes  therein  particularly 
specified.     This  was  also  the  rule  of  the  common  law. 
In   Farlar    v.    Chesterton  (d)   it    was    decided  by   the 
Judicial  Committee  of  the  Privy  Council  that  a  church 
rate  (a  rate  at  common  law)  which  included  a  sum  for 
the  payment  of  a  debt  previously  contracted  was  un- 
lawful, and  vitiated  the  entire  rate.     In  the  judgment, 
it  is  stated  that  the  rate,  being  made  for  a  sum  avowedly 
*  larger  than  would  otherwise  be  necessary,  with  a  view 

to  enable  the  churchwardens  out  of  the  moneys  levied 
to  pay  off  the  debts  incurred  in  former  years,  was 
excessive  and  therefore  illegal.  The  case  Rex  v.  Tlie 
Chapelwardens  of  Haioorth  {e)  is  to  the  same  effect 
There  is  no  doubt  that  the  Legislature  may  authorize  a 
rate  for  the  payment  of  a  past  debt.  An  instance  of 
this  will  be  found  in  the  case  of  Harrison  v.  Stickney{g\ 
where  it  was  decided  that  a  drainage  rate  to  pay  a  debt 
previously  incurred  was  legal  Lord  Wensleydale^  in 
delivering  the  opinion  of  the  Judges,  stated  that  the 
question  depended  upon  the  intention  of  the  Legislature 
and  the  construction  of  the  Act  of  Parliament;  and  that 
it  was,  Whether  the  Act  under  which  the  rate  is  made, 
either  expressly  or  impliedly,  prohibited  a  retrospective 
rate.     The  real  question  in  the  present  case,  therefore, 

(a)  2  Salk  531.  (6)  ]  Doug,  116. 

(c)  ^A,^E.  10. 

{d)  2  Moort,  P.  C.  C,  330.    See  Chegterton  v.  Farlar,  I  Curt.  EceL  R, 
345;  2  Curt,  EceL  A.  77. 

(e;  12  EoMt,  556.  {g)  2  H.  L.  Ca.  108. 
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IS,  Whether,  by  the  late  poor  law  legislation,  the  law  as        1858. 

to  the  making  a  poor  rate  for  the  payment  of  past  debts   waddihotoh 

has  been  altered.     And  it  was  contended  by  the  learned    Qj,^,^*^^,  ^f 

counsel  for  the  defendants  that  such  an  alteration  had       London 

Union. 

been  effected  by  an  order  of  The  Poor  Law  Commis- 
sioners, dated  the  8th  December  1847  (<i),  called  "  The 
Consolidated  Order,"  Articles  81  and  82  (page  44  of 
Mr.  Glen's  book). 

To  maintain  this  contention,  two  propositions  must 
be  established.  First,  that  the  Legislature  has  conferred 
upon  The  Poor  Law  Commissioners  authority  to  make 
a  rule  or  order  authorizing  The  Board  of  Guardians  to 
impose  a  charge  for  the  payment  of  a  past  debt  con- 
tracted for  the  ordinary  relief  of  the  poor,  viz.  for  meat 
and  bread  for  their  sustenance ;  and,  secondly,  that  they 
have  exercised  such  authority.  In  our  opinion  neither 
proposition  can  be  maintained. 

ITie  new  Poor  Law  Act,  4  8c  6  JV.  4.  c.  76.,  is  the 
statute  which  authorized  the  appointment  of  The  Poor 
Law  Commissioners,  and  enabled  parishes  to  be  formed 
into  Unions  to  be  governed  by  boards  of  guardians: 
and  the  42d  section  was  what  was  relied  upon  by  the 
learned  counsel  for  the  defendants,  as  authorizing  The 
Poor  Law  Commissioners  to  make  a  rule  authorizing 
The  Board  of  Guardians  to  impose  the  present  charge. 
It  is  quite  clear  that  the  42d  section  gives  no  such  power. 
It  authorizes  the  Commissioners  to  make  rules  to  be 
enforced  at  the  workhouse,  for  its  government  and  pre- 
servation of  good  order,  and  as  to  the  nature  and  amount 
of  relief  to  be  given,  and  the  labour  exacted  from  the 
poor :  but  there  is  nothing  to  be  found  in  it  giving  any 
authority  to  the  Commissioners  to  authorize  a  charge  to 

{a)  See  ante,  p.  394,  note  (a). 
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1858.  be  imposed  to  which  the  rate-payers  were  not  previously 
Waddingtok  liable.  The  principal  authority  of  the  Commissioners 
Guardians  of    '^  given  them  by  the  15th  section,  which  confers  upon 

London       them  the  direction  and  controul  of  the  administration 

Umon. 

of  relief  to  the  poor  according  to  the  existing  lawsy  or 
such  laws  as  sliall  be  in  farce  for  the  time  being :  and 
for  executing  these  powers  they  are  authorized  to  make 
and  issue  rules  and  orders:  but  no  enactment  was  cited 
to  us,  nor  have  we  met  with  one,  which  at  all  indicated 
that  it  was  the  intention  of  the  Legislature  to  authorize 
The  Poor  Law  Commissioners,  either  directly  or  by 
delegation  to  boards  of  guardians,  to  impose  upon  the 
rate-payers  a  charge  for  the  payment  of  a  debt  previously 
contracted  for  the  ordinary  relief  of  the  poor.  The  law 
upon  this  point  seems  to  remain  as  before,  without 
alteration. 

Some  sections  were  referred  to  in  the  various  Acts  of 
Parliament  upon  the  subject,  shewing  that  it  was  con- 
templated that  a  debt  might  be  due  to  the  treasurer. 
We  think  any  inference  to  be  drawn  from  them  is  much 
too  remote  and  weak  to  satisfy  the  well  known  settled 
rule  of  law,  that  every  rate  or  charge  upon  the  subject 
must  be  imposed  by  clear  and  unambiguous  words; 
Denn  dent.  Manifold  v.  Diamond  {a),  Wroughton  v. 
TurtU  (i> 

It  was  also  pointed  out  that  certain  debts  were  spe- 
cially recognised  and  provided  for,  viz.  by  the  24th  and 
25th  sections  of  stat  4  &  5  ^.  4.  c.  76.  We  think  that 
any  inference  to  be  drawn  from  these  provisions  is 
rather  against  the  power  of  the  Poor  Law  Commis- 
sioners, or  Board  of  Guardians,  to  authorize  what  would 
substantially  be  a  retrospective  rate.     It  is  the  same 

(a)  AB.^C,  243. 246.  (b)  \\  M.  ^  W.  561.  667. 
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inference  as  that  afforded  by  stat  41  O.  3.  (U.  K.)  c.  23.,        1858. 
before  referred  to.  Waodington 

But,  secondly,  even  supposing  that  the  Poor  Law  Guardians  of 
Commissioners  have  power  to  make  such  a  rule  or  'u^^f 
order,  we  think  they  did  not  exercise  it  by  the  Slst  and 
82d  Articles  of  The  Consolidated  Order.  These  articles 
are  contained  under  the  heading  of ''orders  for  contri- 
butions and  payments'*  (a).  By  the  26th  section  of  the 
Poor  Law  Act,  after  enabling  parishes  to  be  united  into 
Unions,  it  is  provided  that,  notwithstanding  their  union, 
each  of  the  parishes  shall  be  separately  chargeable  and 
liable  to  defray  the  expences  of  their  own  poor.  The 
Slst  Article  was  obviously  framed  to  meet  the  conse- 
quences of  this  enactment  It  orders  that  the  clerk  of 
each  Union  shall,  four  weeks  at  least  before  the  25th 
March  and  29th  SeptembeTy  respectively,  in  each  year, 
ascertain  the  cost  to  each  parish  in  the  Union  for  the 
maintenance  of  its  poor  and  other  separate  charges,  as 
well  as  for  the  common  charges  incurred  in  the  half  of 
the  last  year  corresponding  to  the  half  year  next  coming, 
and  shall  estimate,  and,  as  near  as  may  be,  divide 
amongst  the  parishes,  any  ''extraordinary  chaises"  to 
which  the  Union  may  be  liable  in  the  coming  half 
year,  and  shall  then  prepare  the  orders  on  the  several 
parishes  for  the  sums  which  upon  such  computations  it 
shall  appear  necessary  for  them  to  contribute  to  the 
expences  of  the  Union  for  the  coming  half  year:  the 
clerk  is  therefore  to  ascertain,  first,  the  cost  to  each 
parish  for  the  maintenance  of  its  poor  for  a  past  period, 
which,  by  the  26th  section,  is  a  separate  charge :  2dly, 
the  other  separate  charges  for  the  same  period:  3dly,  the 

(a)  Glen,  p.  44. 
E.    D.    &    E.  2d 
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I808.  common  charges^  that  is  the  charges,  mentioned  in  the 
Waddxkqtom  28^^  section,  which  make  up  the  common  fund,  such  as 
Guardians  of  ^^'  '^®  building  or  repairing  of  the  workhouse,  the  pay- 
^S"  "™®°'  ^^  '^®  oflScers  of  the  Union,  and  the  other  expences 
to  be  incurred  for  the  common  use  or  on  the  common 
account  of  all  the  parishes :  and,  4thly,  he  is  to  estimate 
and  divide  amongst  the  parishes  any  extmardinary  charges 
to  which  the  Union  may  be  liable  in  the  coming  half 
year.  We  think  that  the  «  extraordinary  charges*'  in 
the  81st  Article  are  lawful  charges  other  than  the  ordi- 
nary ones,  and  for  which  the  parishes  of  the  Union  are 
bound  by  law  to  provide  by  the  rates  in  order  to  comply 
with  and  give  obedience  to  the  order  of  the  Guardians 
directed  by  the  82d  Article,  such  as  any  charges  speci- 
ally imposed  upon  the  rates  for  the  payment  of  debts, 
or  the  interest  of  debts,  or  otherwise,  and  not  charges 
for  which  a  rate  cannot  be  lawfully  made*  For  instance, 
in  the  abstract  of  the  items  which  make  up  the  sum  of 
61,430Z.  (the  amount  to  be  raised  by  the  rate  upon  all 
the  parishes  of  the  Union),  the  first  is  23361  \5s.  9d. 
due  to  the  butcher  for  meat  supplied .  from  the  24th 
June^  1856,  to  the  27th  December^  1856;  and  altogether 
there  are  items  amounting  to  23,0007.  for  debts  due  to 
tradesmen  at  Christmas^  1856.  We  have  already  stated 
that  in  our  judgment  a  poor  rate  cannot  be  lawfully 
made  in  1857  to  pay  these  debts:  and  we  therefore 
think  they  are  not  *'  extraordinary  charges"  within  the 
true  meaning  of  the  81st  Article.  And  in  this  we  difier 
from  the  Court  of  Queen's  Bench.  The  82d  Article 
seems  to  us  to  confirm  our  view  upon  this  point  By  it 
the  Guardians  are  directed  to  make  the  order  upon  the 
proper  authorities  of  the  parish  for  the  payment  of  such 
sum  as  may  be  required  for  the  relief  of  the  poor  for  the 
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contribution  of  the  parish  to  the  common  fund  of  the       1858. 
Union,  or  for  any  other  expences  cliorgeabU  by  the  Ouar-   waddinotom 
dians  on  the  parish,  that  is,  legally  chargeable:  and,  as    CuarJiansof 
we  have  already  said,  we  think  past  debts  are  not  so       ^^^^ 
chargeable,  and  therefore  could  not  be  lawfully  included 
in   the  account   upon   which   the  order  of  the    I7th 
February,  1847,  was  founded. 

For  these  reasons,  we  are  of  opinion  that  the  aggre- 
gate sum  of  61,430/.,  imposed  upon  the  entire  Union  (of 
which  the  sum  of  2800/.  ordered  to  be  paid  by  the 
parish  of  St.  Stephen  Coleman  Street  was  an  aliquot 
part),  was  excessive ;  and,  according  to  the  case  of  Far- 
lar  V.  Chesterton  (a),  the  entire  order  was  thereby  ren- 
dered illegal.  The  order  is  to  pay  an  entire  sum  of 
280011 :  the  parish  authorities  have  no  means  of  appor* 
tioning  it. 

Another  argument  also  was  addressed  to  us,  to  which 
much  consideration  is  due.  It  was  argued  that,  what- 
ever the  law  might  have  been  before  the  new  Poor  Law 
Act,  the  matter  was  now  altered.  Before  then,  the 
overseers  of  the  poor  were  not  a  corporation :  and,  if 
they  thought  fit  to  contract  debts,  they  were  personally 
liable,  and  must  themselves  take  the  consequence:  but 
that  now  the  Guardians  of  the  poor  are  corporations  by 
virtue  of  stat  5  &  6  ^  4.  c.  ^9.  s.  7.,  and  were  enabled 
to  have  and  hold  property,  both  real  and  personal,  by 
virtue  of  stat  6  &  6  Vtct.  c.  57.  s.  16.  That,  if  their 
creditors  sue  them  and  obtain  judgment,  they  can  take 
the  property  of  the  corporation  in  execution,  and  sell  it ; 
which  must  be  replaced  by  other  property  purchased 

(a)  2  Moore,  P.  C.  C  330. 
2  D  2 
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1858.  by  funds  obtained  from  prospective  rates.  That  this 
Waddinqton  roight  go  on  from  time  to  time,  by  successive  executions 
GuardiMBof  "P^°  Successively  acquired  property,  until  the  entire 
London  jght  of  27,200/.  was  levied:  and  that  it  would  be  there- 
fore  preferable  to  permit  a  rate  to  be  made  at  once  to 
pay  these  debts  than  have  them  levied  by  successive 
executions,  probably  extending  over  many  years.  We 
are  not  insensible  to  this  argument :  and,  if  the  legal 
consequences  be  as  surmised,  there  would  undoubtedly 
be  a  very  great  evil.  But  we  do  not  think  that  this, 
however  great,  would  justify  a  Court  of  law  in  departing 
from  the  construction  of  the  statute  of  Elizabeth  which 
has  been  acted  upon  for  upwards  of  200  years.  It  is  for 
the  Legblature,  and  not  a  Court  of  law,  to  provide  the 
remedy,  if  one  be  required.  But  the  evil  is  not  alto- 
gether on  one  side.  There  is  possibly  one  quite  as 
great  upon  the  other.  If  the  judgment  of  the  Court 
of  Queen*s  Bench  be  correct,  the  consequence  would 
be  that  all  boards  of  guardians  in  the  kingdom  might 
contract  debts  to  any  amount,  and  extending  over  any 
number  of  years  (in  the  present  case  the  debt  for 
butcher's  meat  alone  is  2Z36L,  and  for  bread  and  flour 
3219il).  And,  if  their  officers  and  servants  who  were 
entrusted  with  money  wherewith  to  pay  them  then 
embezzled  it,  it  would  be  competent  for  the  Guardians 
to  make  orders  upon  the  parishes  and  compel  rate-payers 
who  had  already  provided  funds  for  the  purpose  to  pay 
a  second  time:  and  not  merely  this;  but  compel  in- 
dividuals, who  were  not  liable  at  all,  nevertheless  to 
provide  funds  and  pay  for  the  support  and  maintenance 
of  poor  for  whom  they  were  not  by  law  liable  to  provide. 
This  would  be  the  inevitable  consequence  of  the  judg- 
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ment  of  the  Court  of  Queen's  Bench.     And  the  portion        1353 
of  the  case  above  set  out  exemplifies  it.     It  was  said  waddikotok 
that,   upon   a  judgment    being   obtained    against    the  iQ^^pJ^f^,  f 
Guardians,   the   Court  of  Queen's   Bench   would   by      London 

•^  Uoion. 

mandamus  compel  the  making  a  rate  to  pay  it.  We 
apprehend  this  is  not  so.  The  party  obtaining  the 
judgment  would  be  left  to  the  ordinary  executions: 
and,  if  we  are  right  in  our  view,  the  Court  of  Queen's 
Bench  has  no  power  to  do  so.  It  has  no  power  to  order 
the  making  an  illegal  rate.  And  we  wish  it  to  be  dis- 
tinctly understood  that  in  this  judgment  we  express  no 
opinion  as  to  the  liability  of  The  Board  of  Guardians 
to  actions  at  the  suit  of  the  tradesmen,  or  that  their 
property  may  be  taken  in  execution  upon  judgments 
obtained  against  them. 

Another  objection  was  taken  by  the  learned  counsel 
for  the  parish  of  SL  Stephen  Coleman  Street,  which  is 
also  entitled  to  much  consideration.  The  collector 
Mamni  was  appointed  by  the  Guardians,  who,  no  doubt, 
represent  the  entire  Union.  But  by  an  order  of  The 
Poor  Law  Board,  dated  16th  March  1854,  Article  6 
(page  397  of  Gkn's  Orders),  the  collector  is  every  week 
to  pay  the  moneys  collected  by  him  to  the  bankers 
whom  the  overseers  may  direct,  to  be  placed  to  their 
account,  or,  if  directed  by  one  of  the  overseers,  to  the 
treasurer  of  the  Guardians  in  payment  of  any  order 
from  such  Guardians  then  due,  or,  in  the  absence  of 
any  such  directions,  shall  pay  the  same  to  one  of  the 
overseers  in  person.  And,  in  the  event  of  the  collector 
having  at  any  time  in  the  course  of  any  week  50L  in 
his  hands,  he  is  to  pay  it  over  forthwith  as  above  directed. 
It  is  stated  in  the  case  that  Manini  was  ordered  by  the 
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1858.  Guardians  to  pay  the  amount  collected  by  him  to  the 
Waddinotoit  treasurer.  This  seems  not  to  be  in  compliance  with  the 
Gaar^Dsof    above  order. 

The  objection  talcen  was,  that  it  was  the  duty  of  the 
overseers  of  the  nine  parishes  for  which  Matdni  was 
collector  to  have  taken  care  that  Matiini  complied  with 
the  6th  Article  of  the  orders  of  the  Poor  Law  Board  of 
the  16th  March^  1854;  and  that  the  loss  consequent 
upon  their  deFault  cannot  lawfully  be  cast  upon  the 
other  parishes  of  the  Union.  We  think  this  objection 
entitled  to  great  weight :  but  it  becomes  unnecessary  to 
come  to  a  decision  on  this  point,  as,  for  the  reasons 
before  given^we  consider  the  call  or  order  for  the  2800iL 
upon  the  parish  of  St.  Stephen  Coleman  Street  invalid 
and  not  enforceable :  and  we  cannot  separate  the  good 
part  from  the  bad :  and,  as  it  is  bad  in  part,  it  is  in  our 
opinion  bad  altogether. 

It  is  right  to  allude  to  some  decisions,  of  which  the 
cases  of  Rex  v.  Carpenter  (a)  and  Regina  v.  Read  {b)  are 
instances.  In  the  former  case,  under  the  authority  of 
an  Act  of  Parliament,  a  sum  of  money  was  borrowed 
and  charged  upon  the  poor  rates.  The  Court  of  Queen's 
Bench  issued  a  mandamus  commanding  it  to  be  paid. 
This  no  doubt  was  right.  In  fact,  the  Act  of  Parliament 
directly  authorized  a  retrospective  rate  for  the  purpose 
of  paying  the  debt.  There  are  several  cases  of  a  similar 
kind  to  be  found  in  the  Reports.  The  case  of  Regina  v. 
Read  {b)  arose  on  the  disallowance  by  an  auditor  of 
sums  paid  to  an  attorney  for  costs.  We  think  that  judg- 
ment is  substantially  in  accordance  with  our's.     It  is 

(a)  6A.(fB.  794.  (6)  13  Q.  S.  524. 
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certainly  no  authority  that  a  poor  rate  can  be  made  in        1858. 
1857  for  the  payment  of  a  butcher's  bill  contracted  for  waddinotom 
the  sustenance  of  the  paupers  i]\  1856 ;  which  is  the    Guardians  of 
real  point  in  the  present  case.     It  was  urged  that  the       ^"ionr 
proper  tribunal  before  whom  the  objection  to  the  order 
was  to  be  taken  was  the  auditor.     We,  however,  think 
that,  upon  the  principle  of  the  case  of  Farlar  ▼.  CAes- 
terton  (a),  the  order  was  yoid  ab  initio. 

The  judgment  of  the  Court  of  Queen's  Bench  must 
therefore  be  reversed  And,  in  answer  to  the  questions 
proposed  in  the  case,  we  state : 

First,  that  the  call  or  order  of  the  17th  FAruary^ 
1857,  is  not  valid  or  enforceable  for  the  sum  of  2800il 
or  any  portion  of  it. 

Secondly,  that  the  parish  oflScers  of  St.  Stqthen  Coleman 
Street  are  not  liable  or  bound  in  law  to  pay  this  sum  or 
any  portion  of  it  under  this  order. 

We  direct  that  each  party  shall  bear  their  own  costs. 

Judgment  reversed  {b), 

(a)  2  Moon,  P.  C.  a  330. 

(5)  See  atat.  22  &  23  FicC  e.  49. 
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Wednesday^ 
May  26ih. 


The  Board  of  Works  for  The  Poplar  District, 
appellants,  and  Nicholas  Knight  and  Henry 
Weitzell,  respondents. 


^HIS  was  a  case  stated  for  the  opinion  of  this  Court 


The  statement  was 


A  wall  had 
been  erected 
from  time 
immemorial 
on  land  ad« 
jaoent  to  a 
tidal  river ; 
and  it  kept 
oat  from  such 
land  the  river 
at  high  water, 

the  laud  being    powers  Conferred  upon  them  by  virtue  of,  stat  18  &  19 

oft  he 


under  stat.  20  &  21  Vict  c.  43. 
in  substance  as  follows. 

The  appellants  are  a  corporate  body,  and  have  a 
common  seal,  and  are  The  Board  of  Works  for  the 
Poplar  District,  constituted  under,  and  having  certain 


Vict  c.  120.,  *'  For  the  better  local  management 
Metropolis." 

The  respondents  are  the  lessees  of  certain  land  situ- 
ated in  the  hh  of  DogSy  belonging  to  the  Ironmongers' 
Company,  and  within  The  Poplar  District  of  Works. 

The  marsh  wall  referred  to  in  the  case  is  an  imme- 
morial wall  and  embankment  of  earth,  within  the  limits 


drained  into 

the  river  by 

drains  at  a 

considerable 

distance  from 

the  wall. 

Before  stat. 

18  &  19  Vict. 

c.  120.  (Me. 

tropolis  Jjocal 

Management 

Act),  the  wall 

was  within  the 

jurisdiction  of 

The  Metro- 

politan  Commissionen  of  Sewers ;  and  it  was  within  a  district  mentioned  in  Schedule  ( B. ) 

to  that  Act   K.,  the  occupier  of  the  land  on  which  the  wall  stood,  cut  awajr  part  of  the  wall, 

and  built  houses  thereon,  without  the  consent  and  in  violation  of  the  express  prohibition  of 

The  Board  of  Works  of  the  District.     The  Board  demolished  the  houses,  reinstated  the 

wall,  and  claimed  the  ezpences  from  K, 

Held,  that  the  wall  was  a  sewer,  and  that  The  District  Board  was  entitled  to  claim  the 
ezpences,  under  sects.  68,  204. 

Also,  that  the  Board  might  recover  the  cxpences  under  sect.  76,  although  no  foundation 
for  the  houses  had  been  dug  out,  but  they  were  simply  erected  on  the  surface  of  the 
ground. 

It  appearing  that  K.  had  applied  for  permission  to  The  District  Board  of  Works,  and 
had  in  bis  correspondence  with  them  treated  the  matter  as  exclusively  within  their  iuris- 
diction,  and  that  The  Metropolitan  Board  of  Works  had  not  interfered  or  exercised  any 
jurisdiction  over  the  wall :  Hold,  that  it  was  not  competent  to  K.  to  resist  the  claim  of  The 
District  Board  on  the  supposed  ground  that  the  statute  vested  the  wall  in  The  Metropolitan 
Board  of  Works. 

Admitted,  that  no  claim  could  be  sustained  by  The  District  Board  for  the  expcnce  of 
obtaining  the  advice  of  eouns-^l. 
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of  the  said  district,  which  keeps  back  the  waters  of  the 
Thames  at  high  tide  from  the  Isle  of  Dogs,  The  soil 
and  freehold  of  that  portion  of  the  marsh  wall,  as  to 
which  questions  have  arisen  between  the  appellants  and 
respondents,  is  vested  in  the  Ironmongers'  Company. 
The  marsh  wall  was,  before  the  passing  of  stat.  18  &  19 
Vict,  c,  120.,  within  the  jurisdiction  of  The  Metro- 
politan Commissioners  of  Sewers.  The  Metropolitan 
Board  of  Works  have  never  exercised  anj  jurisdiction 
over  it. 

On  the  Eastern  side  of  the  Isle  of  Dogs  are  situated 
two  main  sewers,  called  respectively  Great  Sluice  and 
Drunken  Dock  Sluice,  which  drain  the  whole  of  that 
part  of  the  Isle  south  of  the  West  India  Dock  Basin. 
These  sewers  pass  through  and  under  the  marsh  wall  in 
their  course  to  the  Thames^  one  at  a  considerable  dis- 
tance to  the  east,  the  other  at  a  considerable  distance  to 
the  west,  of  that  portion  of  the  marsh  wall  which  is  the 
subject  of  dispute.  These  two  sewers  are  referreil  to 
in  schedule  (D.)  to  stat  18  &  19  Vict.  c.  120.  These 
sewers  have  also  attached  to  them  four  inlet  sluices, 
used  for  the  purpose  of  flushing,  which  inlet  sluices  pass 
under  the  marsh  wall  at  various  places ;  but  all  of  them 
at  a  considerable  distance  from  that  portion  of  it  which 
is  the  subject  of  dispute. 

In  September,  1856,  the  respondents  addressed  to  the 
appellants  the  following  letter. 

«  To  the  Board  of  Works  for  the  Poplar  District 

**  Gentlemen,  I  forward  you  a  plan  for  the  erection  of 
nine  houses  in  Deptford  Ferry  Road,  Mill  Wall,  and  beg 
permission  to  cut  away  the  bank  of  the  river  wall  as  per 
plan,  six  feet  below  the  level  of  wall,  and  for  a  depth 
of  seventy-four  feet  from  the  front  wall  of  house.   I  have 
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received  permission  for  a  similar  purpose  before,  from 
the  CommissioaenB  of  Sewers;  and,  as  the  houses  in 
question  will  complete  the  block  of  property,  it  is  essen- 
tial that  I  should  be  allowed  this  application.  The 
portion  cut  away  will  be  two  hundred  feet  from  the 
riveri  and  building  intervening  for  the  whole  of  that  dis- 
tancci  so  that  in  reality  the  wall  is  useless  there.  But  I 
propose  to  maintain  the  said  river  wall  by  a  five  feet 
path,  to  the  extent  of  my  buildings  as  per  plan.  I  am, 
Gentlemen,  your  obedient  servant.  Pro  WeitzeU  jp  Knight^ 
Nicholas  Knight.^ 

On  10th  October,  1856,  the  appellants,  by  their  clerk, 
returned  the  following  answer. 

«  Board  of  Works  for  the  Poplar  District,  East  India 
Dock  Road  (E),  Oct  10, 1856. 

^  Gentlemen,  I  am  directed  by  this  Board  to  acquaint 
you  that  they  assent  to  your  request  to  cut  the  marsh 
wall  at  the  Deptford  Ferry  Road,  as  shewed  upon  a  plan 
presented  by  you  to  this  Board  on  the  16th  September 
last,  upon  the  following  conditions :  That  such  cutting 
be  performed  under  the  inspection  and  direction  of  our 
clerk  of  the  works,  and  also  the  building  of  the  retaining 
wall  for  the  same :  That  you  place  gates  in  all  walls  and 
fences  that  intersect  the  said  marsh  wall  for  the  extent 
of  your  property,  with  pass  keys  to  the  same  for  the 
free  passage  of  this  Board  along  the  said  walL  I  am. 
Gentlemen,  yours  obdtly.,  Chas.  C.  CeefyJ* 

'« Messrs.  Knight;'  &c 

In  January,  1857,  the  appelUnts*  surveyor  reported 
to  them,  as  the  fact  was,  that  the  respondents  had  cut 
away  thirty  two  feet  in  length,  eight  feet  in  perpen- 
dicular depth,  and  thirty  feet  in  breadth  (the  wall  at  this 
point  being  about  sixty  feet  broad;,  of  the  said  marsh 
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wall,  in  addition  to  the  seventy  four  feet  for  which  leave 
had  been  granted  to  the  respondents  as  aforesaid,  and 
built  a  retaining  wall  of  brick  against  the  marsh  wall 
for  the  entire  length  of  this  cutting,  including  the  thirty 
two  feet  above  mentioned,  as  well  as  the  seventy  four 
feet  above  mentioned  Thereupon,  on  7th  January^ 
1857,  the  appellants  served  upon  the  respondents  a 
notice  in  writing,  of  which  the  following  is  a  copy, 

''  Board  of  Works  for  the  Poplar  District,  East  India 
Dock  Road  (E),  January  7,  1857. 

*^  Gentlemen,  It  having  been  reported  to  this  Board 
that  you  have  cut  away  the  marsh  wall  adjoining  the 
Deptford  Ferry  Road  to  the  extent  of  about  thirty  two 
feet  in  length  and  about  eight  feet  in  depth  beyond  that 
authorized  by  this  Board  in  my  letter  of  the  10th  of 
October  last,  I  am  directed  to  inform  you  that  this 
Board  have  ordered  that  you  forthwith  reinstate  the 
marsh  wall  so  cut  into  to  the  satisfaction  of  the  Board 
or  their  clerk  of  the  works ;  and,  in  default  of  which, 
the  necessary  proceedings  will  be  taken  against  you, 
I  am,  Gentlemen,  yours  obdtly.,  Charles  C.  Ceely, 
Clerk  to  the  Board.** 

<<  Messrs.  fFeitzell  ff  Knight,''  &c 

The  respondents  did  not  reinstate  that  portion  of  the 
said  marsh  wall  so  cut  away  by  them  as  last  aforesaid. 
And,  on  29th  Jfantcary,  1857,  they  addressed  to  the 
appellants  a  letter  of  which  the  following  is  a  copy. 

<<To  The  Metropolitan  District  Board  of  Works, 

Poplar. 

**  Ironmongers'  Arms,  January  26th,  1857. 

<*  Gentlemen,  We  beg  to  apply  to  your  honourable 

Board  for  permission  to  cut  into  the  Thames  marsh  wall 
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to  the  full  extent  of  Messrs.  Tindak's  property,  and  in  a 
line  with  the  cutting  which  you  kindly  gave  us  permis- 
sion for  in  October  last.  And  we  propose  to  build  an 
eighteen  inch  wall  against  the  cutting,  with  cross  walls 
of  some  houses  abutting  on  the  same,  so  as  to  render 
the  marsh  wall  perfectly  safe,  and  to  your  satisfaction. 
A  committee,  having  been  appointed  by  you  to  examine 
the  works,  will  be  able  to  explain  to  you  the  tract,  without 
our  being  obliged  to  get  a  plan  to  shew  the  same.  In 
reference  to  the  gates  on  the  wall,  I  beg  to  state  we 
have  had  two  new  ones  put;  which  will  give  the  satis- 
faction required  by  your  surveyor.  We  are.  Gentlemen, 
Your's  obediently,  JVeitzell  §•  Knight."* 

On  28th  January i  1857,  the  appellants  sent  to  the 
respondents  an  answer  to  the  letter  of  26th  January;  of 
which  answer  the  following  is  a  copy. 

"  Board  of  Works  for  the  Poplar  District 

"  East  India  Dock  Road  (E>    Jan.  28,  1857. 

**  Gentlemen,  Your  application  for  a  further  permis- 
sion to  cut  the  marsh  wall  has  been  considered  by  this 
Board :  and  I  am  directed  to  inform  you  that  they  will 
require  a  plan  shewing  precisely  what  it  is  you  require, 
and  what  you  propose  to  do :  and,  when  this  is  properly 
presented,  it  will  receive  this  Board's  attention.  In  the 
mean  time  you  will  be  held  responsible  for  any  thing 
done  by  you  without  the  authority  of  this  Board.  I  am, 
Gentn.,  Your*s  obedtly.,  Charles  C.  Ceely,  Clerk  to  the 
Board. 

"  Messrs.  Knight  §•  WeUzell"*  &c. 

On  5th  Marchy  1857,  the  appellants  served  the  re- 
spondents with  a  notice  of  which  the  following  is  a 
copy. 
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"To  Nicholas  Knight  and  John  Henry  fVeUzell,  of" 
&c. 

"  Whereas,  on  the  7  th  day  of  January  last,  notice  was 
given  to  you,  by  order  and  on  behalf  of  The  Board  of 
Works  for  the  Poplar  District,  that,  it  having  been  re- 
ported to  the  said  Board  that  you  had  cut  away  the 
marsh  wall  adjoining  the  Deptford  Ferry  Road,  to  the 
extent  of  about  thirty  two  feet  in  length  and  eight  feet 
in  depth  beyond  that  authorized  by  the  said  Board  in 
my  letter  to  you  of  the  10th  of  October  last,  and  that 
the  said  Board  had  ordered  that  you  should  then  forth- 
with reinstate  the  said  marsh  wall  so  cut  into  to  the 
satbfaction  of  the  Board  or  their  clerk  of  the  works; 
and,  in  default  of  which,  the  necessary  proceedings 
would  be  taken  against  you:  and  whereas  3'ou  have 
made  default,  and  neglected  to  comply  with  such  notice 
and  order  of  the  said  Board  :  Now  I,  the  undersigned, 
clerk  to  the  said  Board  of  Works,  do,  by  the  order  and 
authority  and  on  behalf  of  the  said  Board,  hereby  give 
you  and  each  of  you  notice  that  the  said  Board  have  deter- 
mined and  ordered,  and  hereby  require  you,  within  seven 
days  from  the  service  of  this  notice,  to  amend,  remake  or 
reinstate  the  said  marsh  wall  (so  cut  into  by  you)  to  the 
satisfaction  of  the  said  Board  or  their  clerk  of  the  works. 
And,  in  case  of  your  refusing  or  neglecting  so  to  do,  the 
said  Board  will,  immediately  after  the  expiration  of  such 
seven  days,  cause  the  houses  and  buildings  erected  and 
built  thereon  by  you  or  on  your  behalf,  without  notice 
given  by  you  to  the  said  Board,  and  without  the  consent 
of  the  said  Board,  to  be  demolished,  or  altered,  and  to 
cause  the  said  marsh  wall  to  be  amended  or  remade,  as 
the  case  may  require,  and  to  recover  the  expences 
thereof  from  you  in  the  manner  provided  by  the  Act  of 
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Parliament  of  the  session  holden**  &c.  (18  &  19  Vtd. 
c.  120.> 

"  Given  under  my  hand  this  5lh  day  of  JfefarcA,  1857. 
Charles  C.  Ceely,  Clerk  to  The  Board  of  Works  for  the 
Pofphxr  District." 

On  9th  March^  the  respondents  addressed  a  letter  to 
the  appellants,  of  which  the  following  is  a  copy.  It  was 
accompanied  by  a  plan,  a  copy  of  which  was  annexed 
to  and  formed  part  of  this  case. 

«  To  The  Metropolitan  Board  of  Works,  Poplar  Dis- 
trict '^  March  9,  1857. 

"  Gentlemen,  We  beg  to  submit  to  your  honourable 
Board  a  plan  shewing  the  cutting  we  made  in  the  marsh 
wall  adjoining  Messrs.  TYndo/e's  factory  in  January  last ; 
and  which  was  objected  to  in  consequence  of  the  same 
being  done  contrary  to  a  plan  previously  accepted;  and 
which  cutting  was  done  through  mistake  by  us,  as  was 
then  stated  to  you.  And  we  trust,  by  the  matter  being 
properly  investigated,  that  your  honourable  Board  will 
not  withhold  your  consent  to  allow  the  said  cutting  to 
remain.  And  we  hereby  agree  to  build  the  necessary 
walls  you  may  require.  And  we  here  beg  to  state  that 
the  wall  belonging  to  Messrs.  TindaUy  and  which  was 
shewn  to  your  committee  when  on  view,  is  at  least  eight 
feet  deep,  the  greater  portion  of  it  built  in  stone.  This 
wall  is  in  front  of  our  cutting  next  the  Tha^fkesy  as 
shewn  by  the  section  of  our  plan.  We  further  beg  to 
state  we  have  shewn  in  the  plan  the  line  of  six  houses 
which  we  propose  to  build,  and  the  proposed  drainage 
thereof.  Trusting  this  will  be  satisfactory  to  your 
honourable  Board,  We  remain.  Gentlemen,  Yours 
respectfully,  WeUzeU  ^  Knight.'' 

On  12th  March,  1857,  the  appellants,  by  their  clerk. 
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sent  the  respondents  a  letter  of  which  the  following  is 
a  copy. 

''Gentlemen,  Your  application  to  this  Board  under 
date  the  9th  March  last,  accompanied  by  a  plan  shewing 
the  cutting  of  the  marsh  wall  next  the  Deptford  Ferry 
Roady  cut  into  by  you  without  the  sanction  of  this  Board, 
and  also  shewing  the  plan  of  drainage  of  six  houses,  which 
you  propose  to  build  upon  the  site  of  the  cutting,  has 
been  referred  to  the  clerk  of  the  works  to  report  upon. 
In  the  mean  time  you  are  requested  to  stay  all  works 
pending  the  decision  of  this  Board  upon  the  subject, 
and  to  consider  this  notice  as  given  to  you  without  pre- 
judice to  any  of  the  former  proceedings  of  this  Board  in 
this  matter." 

The  report  of  the  clerk  of  the  works  referred  to  in 
the  letter  last  set  out  was  as  follows. 

''Board  of  Works  for  the  Poplar  District,  All  Saints, 
Poplar. 

"  Gentlemen,  Pursuant  to  an  order  of  the  Board  on 
the  6th  instant,  I  hare  to  report  upon  the  application  of 
Messrs.  Knight  jp  WeitzeU  for  building  and  drainage. 
The  application  refers  to  draining  six  houses  situate  at 
the  rear  of  Bettoris  Terrace,  We$t  Ferry  Road.  With 
regard  to  the  proposed  mode  of  drainage,  I  can  see  no 
objection.  But,  as  to  the  building,  I  have  to  inform  the 
Board  that  two  of  the  said  houses  are  about  to  be  built 
on  the  site  of  the  marsh  wall,  which  was  cut  away  by 
the  applicants  without  the  consent  of  the  Board,  and  a 
defective  brick  wall  was  substituted.  On  the  13th  in- 
stant, I  had  an  opening  made  to  ascertain  the  depth  of 
the  boundary  wall  of  TViu/a&'s  Dock ;  and  I  found  it  to 
be  about  nine  feet  below  the  surface,  and  nearly  level 
with  the  foundation  of  the  proposed  houses.    Should  the 
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Board  grant  the  application^  I  would  recommend  that 
the  following  conditions  be  complied  with,  that  is  to 
say :  The  existing  wall  should  be  taken  down  and  re- 
built with  good  stock  bricks  and  Roman  cement  (in 
accordance  with  the  accompanying  plan  and  section), 
and  well  backed  up  with  concrete.  If  the  work  recom- 
mended be  properly  executed,  it  will  meet  all  the 
requirements  of  the  case. 

"A  Parker,  ('.lerk  of  works,  17th  March,  1867." 

On  17th  March,  1857,  the  appellants  came  to  the 
following  resolution. 

**  Resolved :  That  the  report  of  the  clerk  of  the  works 
be  not  approved,  and  that  Messrs.  Knight  and  Weiizell 
be  called  upon  to  reinstate  the  marsh  wall  forthwith  to 
the  satisfaction  and  under  the  superintendance  of  the 
clerk  of  the  works." 

On  18th  March,  1857,  the  appellants,  by  their  clerk, 
sent  the  following  letter  to  the  respondents. 

**  Gentlemen,  I  am  directed  by  the  Board  to  inform 
you  that  they  have  considered  your  application,  bearing 
date  the  9th  of  March  instant,  accompanied  by  a  plan, 
for  permission  to  cut  the  marsh  wall  at  the  Deptford 
Ferry  Road,  and  for  the  building  and  drainage  of  houses 
upon  the  site  of  the  said  wall.  And  I  am  directed  to 
inform  you  that  this  Board  will  not  allow  the  said  cut- 
ting, and  have  ordered  you  to  reinstate  the  marsh  wall 
in  pursuance  of  the  notice  served  upon  you  to  that 
effect  on  the  5th  instant,  forthwith.** 

Early  in  April,  1857,  the  respondents  built  four  houses, 
in  respect  of  which  no  question  arises;  and  which  are 
still  standing.  In  the  first  week  in  May,  1857,  the  re- 
spondents began  to  bnild  two  other  houses:  one  of  which 
was  completed  as  far  as  concerned  the  carcase,  the  other 
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was  scarcely  begun,  by  the  28th  of  the  same  month. 
No  works  of  any  kind  were  done  by  the  respondents  in 
respect  of  these  two  houses  before  the  first  week  in  May^ 
1857»  except  the  building  of  the  retaining  wall  herein* 
before  mentioned;  which  retaining  wall  was  intended 
to  act  as  the  outside  wall  of  the  second  house  if  it  had 
ever  been  completed,  and  was  constructed  with  but- 
tresses, and,  in  other  respects,  so  as  to  serre  that  pur- 
pose. The  entire  site  of  the  incomplete  house,  and  the 
greatest  part  of  the  site  of  the  completed  one,  was  on 
the  ground  which  had  been  occupied  by  the  portion  of 
the  marsh  wall  remored  by  the  respondents  without 
leave  firom  the  appellants  as  hereinbefore  mentioned. 

The  four  houses  still  standing  are  drained,  and  the 
two  houses  removed  by  the  appellants  were  intended  to 
be  drained,  by  drains  running  into  a  sewer  under  the 
jurisdiction  of  the  appellants. 

In  building  these  last  two  houses,  however,  so  far  as 
they  were  built,  no  foundations  were  laid  or  dug  out ; 
nor  was  any  part  of  the  same  built  over  any  sewer 
whatever,  unless  the  marsh  wall  hereinbefore  described 
be  a  sewer. 

On  \2ihMayy  1857,  the  appellants  served  the  respon- 
dents with  a  notice  of  which  the  following  is  a  copy. 

"To  Nicholas  Knight  and  John  Henry  WeOzell,''  &a 

"  Whereas  default  has  been  made  by  you  in  giving 
seven  days  notice  in  writing  to  the  Board  of  Works  for 
the  Poplar  District  before  beginning  to  lay  and  dig  out 
the  foundations  of  certain  new  houses  and  buildings 
lately  erected  and  built,  and  begun  to  be  erected  and 
built,  by  you,  in  or  near  to  Wlett  Ferry  Road  and  Depi- 
ford  Ferry  Road  within  the  parish  of  All  Saints  Poplar 
in  the  county  of  Middlesex^  and  within  the  jurisdiction 

B.  B.  &  B.  2  E 
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of  the  said  Board,  and  certain  houses  and  buildings 
have  been  there  built  and  erected,  and  begun  to  be  built 
and  erected,  by  you,  contrary  to  the  orders  made  and 
notified  to  you  by  the  said  Board ;  all  which  things  are 
in  breach  and  violation  of  a  certain  Act**  &c.  (18  &  19 
Vict.  c.  120.):  "And  whereas  you  have,  without  the 
consent  of  the  said  Board  of  Works  for  the  Poplar  Dis- 
trict, broken  and  cut  away  a  large  part  of  a  certain 
sewer  commonly  called  the  marsh  wall  of  Poplar^  which 
is  vested  in  the  said  Board,  and  have  not,  within  four- 
teen days  after  notice  in  writing  by  the  said  Board, 
caused  the  said  sewer  to  be  reinstated  in  conformity 
with  the  directions  of  the  said  Board :  And  whereas  you 
have,  without  the  consent  first  obtained  in  writing  of 
the  said  Board  of  Works  for  the  Poplar  District,  erected 
certain  buildings  in  and  near  West  Ferry  Road  and 
Deptford  Ferry  Road  aforesaid,  in  and  over  a  certain 
sewer  commonly  called  the  marsh  wall  of  Poplar^  which 
is  vested  in  the  said  Board:  And  whereas  you  have, 
either  wilfully  or  carelessly  and  accidentally,  damaged 
certain  property  vested  in  the  said  Board  of  Works  for 
the  Poplar  District,  namely  the  sewer  commonly  called 
the  marsh  wall  of  Poplar :  Now  take  notice  that,  unless 
you  shall  in  the  mean  time  have  reinstated  the  said 
marsh  wall,  and  otherwise  complied  with  the  terms  and 
requisitions  of  the  Act  aforesaid,  and  with  the  orders  of 
the  said  Board,  and  with  the  notice  and  directions 
already  given  to  you  by  the  said  Board,  the  said  Board 
of  Works  for  the  Poplar  District  will,  at  and  after  the 
end  and  expiration  of  fourteen  days  firom  the  day  of  the 
date  and  service  hereof,  namely  on  Thursday  the  28th 
of  this  present  May^  at  six  o'clock  in  the  forenoon,  by 
themselves,  their  agents,  ofiicers,  servants,  workmen  and 
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others,  proceed  to  detnolisb,  and  cause  to  be  demolished, 
and  will  then  actually  begin  to  demolish,  the  said  houses 
and  buildings  so  erected  and  built,  and  begun  to  be 
erected  and  built,  by  you,  in  or  near  ff^est  Ferry  Road 
and  Deptford  Ferry  Road  aforesaid,  and  in,  over  and 
adjoining  to  the  same  marsh  wall ;  and  that  they  will 
forthwith  afterwards  proceed  to  recover  from  you  the 
expences  which  shall  be  thereby  incurred,  and  the 
amount  necessary  to  make  good  the  damage  done  by 
you  to  the  said  sewer  commonly  called  the  marsh  wall 
of  Poplar^  and  to  reinstate  the  same.  Dated  this  12th 
day  of  May  in  the  year  of  our  Lord  1857. 

"By  order  of  the  Board  of  Works  for  the  Poplar 
District. 

"  Charks  C.  Ceely,  Clerk  to  the  said  Board." 

On  the  14th  May^  the  respondents  sent  to  the  appel- 
lants a  letter  of  which  the  following  is  a  copy. 

"Gentlemen,  having  received  a  notice  from  your 
clerk  dated  May  12,  stating  that  it  is  your  intention 
to  demolish  some  of  our  houses  now  building  on  our 
ground  situate  in  the  West  Ferry  Road^  Poplar,  we  beg 
to  be  allowed  to  appeal  once  more  to  your  honourable 
Board,  and  hope  you  will  consider  more  favourably  our 
position  in  the  matter.  In  the  first  place  we  wish  again 
to  explain  most  sincerely  that  the  cutting  which  you 
complain  of  was  not  done  intentionally,  but  in  error. 
That  being  done,  Gentlemen,  it  is  impossible  to  reinstate 
the  marsh  wall  exactly  as  it  was  before  without  a  most 
serious  expense ;  and,  if  done,  would  be  a  source  of 
great  damage  to  our  houses,  as  the  rise  of  water  from 
the  surface  in  wet  weather  is  great  and  would  settle 
against  the  houses  next  the  bank.  Should  you  think 
there  is  any  danger  by  our  cutting,  we  shall  be  most 
2  s  2 
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willing  to  build  a  wall  of  any  strength  of  bricks  and 
cement  you  may  think  sufficient  to  order,  so  as  to  render 
the  marsh  wall  stronger  than  it  was  before.  We  further 
beg  to  state  that  we  pay  a  heavy  rent  for  the  ground 
for  building  on,  but  do  not  wish  to  do  anything  against 
the  wishes  of  your  Board,  or  that  is  unlawful.  We 
again  beg  that  you  will  consider  the  matter,  and  trust 
that  there  can  be  no  necessity  for  any  unpleasant  means 
to  be  used.     Waiting  your  pleasure,  we  are,"  &c. 

On  19th  May  1857,  the  respondents  were  informed 
that  the  notice  of  the  appellants  given  to  the  respondents 
upon  12th  May  1857,  and  hereinbefore  set  out,  would 
be  acted  upon. 

On  28th  May  1857,  the  appellants  entered  upon,  and 
took  down,  so  much  of  the  last  two  houses  hereinbefore 
mentioned  as  had  then  been  built,  as  well  as  the  said 
retaining  wall  intended  to  form  the  outside  wall  of  one 
of  them  when  completed,  so  far  as  the  said  retaining 
wall  stood  upon  the  thirty  two  feet  of  the  marsh  wall 
before  mentioned,  and  reinstated  the  said  thirty  two  feet 
of  the  marsh  wall  which  had  been  removed  by  the 
respondents  without  the  leave  of  the  appellants,  as 
hereinbefore  mentioned.  On  22d  August  1857,  the 
respondents  were  served  by  the  appellants  with  a  sum- 
mons, of  which  the  following  is  a  copy. 

*<  To  Nicholas  Knight  and  John  Henry 

WeitzelU  of  Wegt  Ferry  Road,  in  the 

parish  of  All  Saints  Poplar,   in   the 

county  of  Middlesex. 

**  Whereas  complaint  hath  this  day  been  made  before 

the  undersigned,  one  of  the  magistrates  of  the  Police 

Courts  of  the  Metropolis,  sitting  at  the  Thames  Police 

Court  at  Stepney,  within  The  Metropolitan  Police  Di»- 


"  Metropolitan 
Police  District, 
to  wit 
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trict :  For  that  jou  have  made  default  in  giving  seven 
dajs  notice  in  writing  to  the  Board  of  Works  for  the ' 
Poplar  District,  before  beginning  to  lay  and  dig  out  the 
foundations  of  certain  new  houses  and  buildings  lately 
begun  to  be  erected  and  built  by  you  in  or  near  to  fVest 
Ferry  Road  and  Deptford  Ferry  Road^  within  the  parish 
of  All  Saints  Poplar^  in  the  county  of  Middlesex,  within 
the  jurisdiction  of  the  said  Board ;  and  did  begin  to 
build  and  erect  there  certain  houses  and  buildings,  con- 
trary to  the  orders  made  and  notified  to  you  by  the  said 
Board :  And  further  that,  without  the  consent  of  the 
said  Board  of  Works,  you  have  broken  into,  and  cut 
and  carried  away  a  lai^e  part  of,  a  certain  sewer  in  the 
said  parish  which  is  vested  in  the  said  Board  of  Works, 
and  have  refused  and  neglected  to  reinstate  the  said 
sewer  in  conformity  with  the  directions  of  the  said 
Board :  And  further  that,  without  the  consent  of  the 
said  Board  of  Works,  you  have  erected  houses  and 
buildings  over  a  sewer  vested  in  the  said  Board  contrary 
to  the  statute  in  that  case  made  and  provided :  Where- 
upon the  said  District  Board  of  Works  have  caused  the 
said  houses  and  buildings  to  be  demolished,  and  the 
connected  works  to  be  relaid,  amended  and  remade,  and 
the  said  sewer  to  be  reinstated,  and  have,  in  so  doing, 
incurred  ezpences  to  the  amount  of  42/L  16«.,  which 
you  have  thereupon  become  liable  to  repay  to  them,  and 
have  not  repaid :  These  are  therefore  to  command  you, 
in  Her  Majesty's  name,  to  be  and  appear  on  Wednesday 
the  21st  day  o(  August  instant,  at  12  o'clock  at  noon,  at 
the  TTiames  Police  Court  at  Stepney,  before  the  Police 
Magistrate  of  the  Metropolis  then  sitting  there,  to  answer 
to  the  same  complaint,  and  to  be  further  dealt  with 
according  to  law. 

**  Given  under  my  hand  and  seal,  this  20th  day  of 
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1858.        August  in  the  year  of  our  Lord  1857,  at  the  Police 

Poplar       Court  aforesaid. 
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(Signed)  «  William  Corrte'*  (u  8.). 

The  respondents  attended  at  the  Thames  Police  Court 
at  Stepney^  before  the  Police  Magistrate  of  the  Metro- 
polis then  sitting  there,  in  obedience  to  the  said  sum- 
mons. 

The  appellants  claimed  to  be  reimbursed  in  the  sum 
of  26/.  9«.  %d, ;  5/.  5s.  6cLy  part  thereof,  being  the  ezpence 
incurred  by  them  in  the  pulling  down  the  said  two 
houses;  and  217.  14^.  2d.  being  the  expence  incurred 
by  them  in  reinstating  the  portion  of  the  said  marsh 
wall  so  removed  as  aforesaid  by  the  respondents.  They 
also  claimed  to  be  reimbursed  in  the  sum  of  16/.  65.  4(/. 
for  obtaining  the  advice  of  counsel.  They  referred  the 
magistrate  to  sections  68,  76  and  204  of  stat.  18  &  19 
Vict,  c,  120.,  as  those  on  which  they  relied. 

The  respondents,  on  the  other  hand,  contended:  First, 
that,  by  sect.  135  of  stat.  18  &  19  Vict.  c.  120.,  all  the 
powers,  rights  and  other  matters,  and  all  property  in 
the  sewers,  walls  &c.,  situated  in  the  said  Isle  ofDogs^ 
including  the  said  marsh  wall,  had  vested  in  The  Metro- 
politan Board  of  Works;  and.  Secondly,  that,  even  if 
the  68th  section  of  the  said  Act  gives  any  property 
or  rights  over  the  said  wall  to  the  appellants,  they, 
the  respondents,  had  not  done  any  thing  which  justified 
the  interference  of  the  appellants  within  the  meaning 
of  any  of  the  sections  of  the  said  Act :  and  that,  con- 
sequently, they  were  not  bound  to  repay  any  of  the 
expences  alleged  to  have  been  incurred  by  the  appel* 
lants  as  aforesaid. 

The  magistrate  decided  that  the  appellants  could 
recover  from  the  respondents  neither  of  the  sums  so 
claimed;  and  that,  although   in  his  opinion   the  said 
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marsh  wall  was  vested  in  the  appellants^  and  they  might 
in  his  judgment  legally  enter  to  abate  an  encroach- 
ment on  it,  yet,  as  the  entry  made  by  them  was  not  in 
pursuance  of  sects.  76,  83  or  204,  or  of  any  other  sec- 
tions, of  the  said  Act,  whereby  he  was  authorized  to 
order  the  repayment  of  the  said  expences  so  incurred, 
such  expences  could  not  be  recovered  on  summons 
before  him.  He  accordingly  dismissed  the  complaint, 
with  costs,  and  awarded  the  sum  of  4/L  2«.,  as  costs,  to 
be  paid  by  the  appellants  to  the  respondents. 

The  case  especially  referred  the  Court  to  sects.  68, 69, 
76,  83,  135,  145,  148,  204,  222,  225,  226,  227;  and 
concluded  as  follows : 

If  the  Court  of  Queen's  Bench  shall  be  of  opinion 
that  the  magistrate's  decision  was  right,  his  order  is  to 
be  confirmed.  If  the  Court  shall  be  of  opinion  that 
the  magistrate's  decision  was  wrong,  the  Court  shall 
make  such  order  thereon  as  to  them  shall  seem  fit. 

The  case  was  argued  in  last  Term  (a). 
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Hugh  Hill,  for  the  respondents.  The  claim  appears 
to  be  made  under  sects.  68,  69,  76  and  204  of  the 
Metropolis  Local  Management  Act,  18  &  19  Vict  c.  120. 
Sect.  68  vests  in  the  District  Board  (with  exceptions 
not  here  applicable)  all  sewers  vested  in  the  Metro- 
politan Commissioners  of  Sewers,  within  the  districts 
mentioned,  as  this  district  is,  in  schedule  (B.),  including, 
by  reference  to  the  earlier  part  of  the  section,  *^  the 
walls,  defences,  banks,"  &c.,  '*  works,  and  things  thereunto 
appertaining."  Sect.  69  directs  that  the  District  Board 
shall  maintain  and  repair  the  sewers  vested  in  them, 
and  cause  to  be  made,  repaired  and  maintained  such 


(a)  Map  lit,  1858.    Before  Lord  CampbeH  C.  J.,  and  EHe  and  Cromp- 
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sewers  and  works,  or  such  diversions  or  alterations  of 
sewers  and  works,  as  may  be  necessary  for  effectually 
draining  their  district.  Now  **  sewer,"  by  the  interpre- 
tation clause,  sect  260,  *'  shall  mean  and  include  sewers 
and  drains  of  every  description,  except  drains  to  which 
the  word  'drain,'  interpreted  as  aforesaid,  applies;** 
where  the  interpretation  of  **  drain,"  referred  to  as  pre- 
viously given  in  sect.  250,  relates  merely  to  the  drain- 
ings  of  a  single  building  and  premises  within  the 
curtilage.  Sect  76  enacts  that,  **  before  beginning  to 
lay  or  dig  out  the  foundation  of  any  new  house  or  build- 
ing," or  ''  to  rebuild"  the  same,  and  before  making  any 
drain  for  the  purpose  of  draining  directly  or  indirectly 
into  any  sewer  in  the  jurisdiction  of  the  Board,  there 
shall  be  given  seven  days  notice  to  the  Board ;  and  every 
such  foundation  must  be  laid  so  as  to  permit  the  drainage 
of  the  house  or  building  in  compliance  with  the  Act,  and 
as  the  Board  shall  order :  and,  if  the  house  or  building  or 
drain  be  made  contrary  to  the  Act  or  any  order  of  the 
Board,  the  Board  may  cause  it  to  be  demolished,  cause  the 
drain  to  be  remade,  and  recover  the  ezpences  from  the 
owner.  Sect  83  may  perhaps  be  relied  upon.  [Huddle- 
stone,  for  the  appellants,  stated  that  be  should  not  rely 
on  sect  83.]  Sect.  204  enacts  that  *'  No  building  shall 
be  erected  in,  over,  or  under  any  sewer  vested  in  the 
Metropolitan  Board  of  Works,  or  in  any  Vestry  or  Dis- 
trict Board,  without  their  consent  first  obtained  in 
writing,  and  if  any  building  be  erected  contrary  to  this 
provision,  the  Board  or  Vestry  in  whom  such  sewer  is 
vested  may  demolish  the  same,  and  the  ezpences  in- 
curred thereby  shall  be  paid  by  the  person  erecting  such 
building."  The  question,  therefore,  if  the  claim  be  based 
on  sects.  68,  69,  and  204,  appears  to  be,  whether  this 
marsh  wall  be  a  sewer  within  the  meaning  of  the  Act 
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Now  sect.  250  clearly  treats  a  ''sewer"  as  something 
capable  of  being,  or  being  connected  with^  a  drain. 
And,  in  sect.  68,  **  walls,"  as  well  as  **  banks,"  are  spoken 
of  as  distinct  from  ''sewers."  An  enactment  like  this, 
imposing  a  chaige  on  the  subject,  must  be  construed 
strictly.  In  Tinkler  ▼.  Wandsworth  District  Board  of 
Works  {a)  Lord  Justice  Tvmer  cautioned  the  Board 
that  it  was  their  bounden  duty  to  keep  strictly  within 
the  powers  entrusted  to  them  by  this  Act,  and  not  to  be 
guided  by  any  fancied  view  of  the  spirit  of  the  Act. 
A  wall  can  surely  not  be  called  a  sewer  without  doing 
great  violence  to  language.  [Lord  Campbell  C.  J.  I  do 
not  see  that  a  sewer  may  not  be  a  structure  elevated 
above  the  surface  of  the  land.]  It  must  be  effective  for 
draining,  not  merely,  as  this  wall  is,  for  protection. 
[Erie  J.  When  land  is  below  the  high  water  mark  a 
raised  bank  very  commonly  is  effective  for  draining.] 
Structures  of  that  sort  are,  as  has  been  shewn,  deno- 
minated "walls"  and  "banks."  Sect.  205  contains 
enactments  against  sweeping,  &a  soil;  rubbish  or  filth 
into  any  "  sewer  or  drain ;"  a  provision  entirely  in- 
applicable to  a  wall.  Then,  as  to  sect  76,  the  case  finds 
that  no  foundations  were  built  or  dug  out  for  the  two 
houses;  therefore  the  notice  clause  is  inapplicable,  and 
the  section  does  not  affect  the  case.  Further,  under 
sect.  135  and  Schedule  (D.),  which  specifies  Great  Sluice 
and  Drunken  Dock  Sluice,  the  wall  and  the  houses  in 
question  are  vested  in  The  Metropolitan  Board  of  Works, 
which  has  not  interfered.  As  to  the  quantum,  the 
claim  for  repayment  of  the  fees  to  counsel  cannot  be 
sustained 
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Huddlestane,  contra.     The  claim  last  mentioned  is  not 

(a)  2DtG.^  J.  261.  274. 
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pressed.  Sect.  68  vests  this  sewer,  if  it  be  one,  in  the 
appellants,  the  district  being  mentioned  in  schedule  (B.). 
There  is  no  ground  for  the  argument  that  sect.  135 
vests  the  sewer  in  the  Metropolitan  Board  of  Works. 
Schedule  (D.),  indeed,  does  mention  Cheat  Sluice  and 
Drunken  Dock  Sluice;  but  the  case  shews  that  those 
sewers  are  '^at  a  considerable  distance"  from  the  wall 
in  question.  Indeed,  it  would  be  sufficient  for  the 
appellants  to  rely  upon  the  fact  that  the  case  does  not 
affirmatively  shew  the  wall  to  be  vested  in  The  Metro- 
politan Board  of  Works.  If  a  wall,  serving  as  this  does 
for  the  drainage,  is  not  within  the  meaning  of  '*  sewer" 
in  sect  68,  the  most  essential  part  of  the  drainage  struc- 
ture is  omitted.  The  term  '*  drainage"  does  not  occur 
in  the  old  Acts  relating  to  sewage :  the  more  common 
terms  there  are  "defences"  and  "protections."  Ancient 
walls,  serviceable  for  sewage,  were  always  under  the 
care  of  the  Commissioners,  as  appears,  for  instance,  in 
The  Case  of  the  Isle  of  Ely  (a).  As  to  the  argument,  on 
sect.  76,  that  the  ease  shews  no  foundations  to  have  been 
built  or  dug  out :  sect.  76  is  not  confined  to  excavated 
foundations,  or  foundations  built ;  a  builder  may  "  lay" 
the  foundation  of  a  house  on  the  ground  which  he  finds. 
\^Coleridgef  to  whom  the  case  had  been  referred,  to  be 


(a)  10  Rep,  141  a.  142  b.  Mr.  Toulmin  Smith,  in  bis  edition  of  TAc 
Metropolis  Local  Management  Act,  &e.  (^London,  1857),  expresses  tbe 
opinion  tbat  tbe  word  "  sewer**  properly  means  a  ^'eea-fence,  a  protection 
against  sea  tides,  wbaterer  its  constmction,"  deriving  tbe  word  from  sae- 
waer,  and  tbat  tbis  meaning  prevailed  at  common  law,  and  in  tbe  earlier 
legislation.  See  Introduction,  p.  16,  &c.,  and  notes  (68 ),  (69 :  1 ),  (69 :  3), 
(70),  ( 135 :  1),  (135 :  5).  Spdman,  in  bis  Gloetarium,  tbus  defines  Seuera, 
et  Sewera :  "  Est  fossa  in  locis  palnstribus  dncta  ad  aquas  eliciendas,  to  gut 
dicimus,  com  aqua  clam  elabitur,  quod  a  Gall,  euer,  i.  necfore,  a  quo  tueur, 
i.  Mudor,  et  tudaior,  tuerie,  tudatio.  Ab  bis  Galli  latioem  et  lacrimas,  qnsB 
ex  vite  et  arboribus  proflunnt  seue  nuncupant"  See  tbe  cbarter  cited  by 
binu 
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more  fully  stated,  informed  the  Court  that  the  houses 
had  been  built  from  the  surface  found;  and  that  the 
statement  in  the  case  meant  only  that  there  were  no 
foundations  sunk  or  made  in  the  ordinary  sense  of  the 
word.] 
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Hugh  Hilly  in  reply.  The  language  of  sect.  76  seems  to 
refer  only  to  foundations  so  sunk  or  made.  By  sect.  135 
the  Legislature  clearly  meant  to  vest  in  The  Metropolitan 
Board  of  Works  the  walls  belonging  to  the  main  sewers 
so  vested :  and,  in  the  finding  of  this  case,  the  wall  in 
question  does  belong  to  the  sewers  named  in  Sche- 
dule (D.),  if  it  can  be  considered  part  of  the  sewage 
works  at  all.  [Lord  Campbell  C.  J.  I  think  we  must 
take  it,  at  any  rate,  that  The  District  Board  is  in  pos- 
session. The  Metropolitan  Board  of  Works  not  having 
interfered.] 

Cur.  adv.  vulL 


Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  (3ourt 

In  this  case  The  District  Board  had  caused  certain 
houses  belonging  to  the  respondents  to  be  demolished, 
and  had  caused  a  portion  of  the  marsh  wall  removed 
by  the  respondents  to  be  reinstated,  and  had  claimed 
5/;  5«.  6({.  and  2\h  14«.  2d.  as  the  expences  of  these 
operations.  And  the  question  upon  this  appeal  is. 
Whether  they  can  sustain  that  claim,  either  under 
sect  204  or  sect.  76  of  their  Act. 

By  sect  204  the  Board  have  this  right  in  respect  of 
any  **  building"  "erected  in,  over,  or  under  any  sewer 
vested"  in  them. 

The  respondents  had  cut  away  part  of  the  marsh  wall. 
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and  built  thereon;  so  that,  under  this  section,  the  point 
is,  Whether  the  marsh  wall  was  a  sewer  within  its 
meaning. 

The  wall,  according  to  the  case,  keeps  back  the  river 
Thames  at  high  water  from  inundating  the  Isle  of  Dogs. 
It  is  therefore  essential  to  the  drainage  of  the  level, 
quite  as  much  so  as  the  channel  which  actually  drains 
the  Isle  of  Dogs  at  low  water :  both  form  one  apparatus: 
and,  if  either  was  lost,  the  level  would  be  uninhabitable. 
And  thus,  from  its  nature,  it  seems  to  us  to  be  part  of 
the  sewers  of  the  level.  Also  the  Legislature  uses  the 
term  sewers  in  this  sense.  By  sect  68  the  sewers,  with 
the  toa/b,  bankSi  outlets  and  sluices  thereunto  apper- 
taining, are  vested  in  The  District  Board.  The  walls 
and  banks  are  here  named  to  appertain  to  a  sewer,  as 
much  as  outlets  and  sluices.  Sect  69  commands  The 
District  Board  to  repair  the  sewers;  and,  among  the 
repairs,  they  are  commanded  to  cause  to  be  maintained 
such  sewers  and  works  as  may  be  necessary  for  draining 
the  district,  and  further  to  cause  all  banks  and  defences 
adjoining  any  river  to  be  repaired  where  it  may  be 
necessary  for  effectually  draining  or  protecting  from 
floods  the  district  Here,  again,  banks  and  defences 
are  classed  under  the  term  '^ sewer:**  and  the  marsh 
wall  is  a  bank  and  defence  within  this  section,  and  so  a 
sewer. 

If  we  regard  the  protection  conferred  by  sect.  204,  it 
seems  more  necessary  for  a  bank  or  wall  fending  back 
the  high  water  than  for  a  gutter  or  drain  carrying  off 
the  low  water,  inasmuch  as  the  inundation  from  high 
water  might  be  more  suddenly  and  widely  destructive 
than  the  gradual  rise  of  one  drain.  No  reason  is  as- 
signed why  the  Legislature  should  give  summary  powers 
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for  preventing  obstruction  of  a  sewer  drain,  and  leave  a 
sewer  bank  liable  to  be  undermined  by  foundations  or 
encumbered  with  superstructures. 

Sect.  205  was  relied  on  for  the  respondents  as  shewing 
that  '^ sewer"  meant  a  dram  and  did  not  mean  a  vhUI  or 
bank:  but  it  seems  to  lead  to  the  opposite  conclusion. 
''Sewer"  in  its  general  sense  may  mean  the  whole 
apparatus,  and  in  its  specific  sense  a  drain  as  part  of 
that  apparatus.  Sect  205  prohibits,  among  other  things, 
sweeping  rubbish  into  a  sewer  or  a  grate  communicating 
with  a  sewer.  Here  the  context  shews  that  the  specific 
sense  is  meant;  and,  accordingly,  every  time  sewer  is 
mentioned,  the  words  ''or  drain'*  are  added,  as  shewing 
its  meaning  in  this  section.  The  expression  "sewer  or 
drain"  occurs  four  times  in  four  lines  in  thb  section : 
but  the  word  "sewer"  stands  alone  for  the  most  part  in 
other  parts  of  the  Act. 

A  point  was  made,  which  is  rather  of  form  than  of 
substance,  viz.  that  the  property  and  power  over  the 
marsh  wall  was  in  The  Metropolitan  Board  of  Works, 
and  not  in  The  District  Board.  To  thb  our  answer  is 
that  the  statute  is  not  definite  on  the  point :  and,  for 
the  purpose  of  the  present  appeal,  it  is  not  necessary  to 
scan  the  statute  as  it  would  be  if  The  Metropolitan 
Board  of  Works  was  in  conflict  with  The  District  Board. 
If  that  question  should  be  raised  between  those  parties, 
it  b  probable  there  may  be  further  evidence  tending  to 
its  elucidation :  but  we  decide  the  present  appeal  in 
favour  of  the  appellants  on  this  point,  because  it  is 
stated  on  the  case  that  The  Metropolitan  Board  of 
Works  has  never  exercised  any  jurisdiction  over  it;  and 
the  case  shews  that  the  District  Board  de  facto  is  in  the 
exercise  of  that  jurisdiction :  and,  as  against  the  respon- 


1858. 


POPLAB 

Board  of 
Work. 

V. 
KiriQHT. 


430 


TRINITY  TERM. 


1858. 


Poplar 
Board  of 
Works 

V. 

ELmiobt. 


dent^  his  letters  are  abundant  evidence  to  prove  that  he 
treated  with  The  District  Board  as  having  the  jurisdic- 
tion, and  now  resorts  to  the  point  of  form  to  evade  a 
judgment  on  the  merits. 

If  it  was  necessary  for  the  appellants  to  claim  under 
sect  76t  it  seems  to  us  to  support  their  claim.  It  was 
said  that  the  respondents  had  neither  dug  out  nor  laid 
any  foundation,  but  placed  their  houses  on  the  ground 
without  a  foundation  in  its  ordinary  sense.  But  we  are 
of  opinion  that  all  houses  stand  on  a  foundation  within 
the  meaning  of  this  Act :  and  the  Legislature  appears 
to  us  to  have  expressly  provided  for  houses  standing  on 
foundations  placed  on  the  surface,  as  the  enactment  is, 
**  before  beginning  to  lay  or  dig  out  the  foundation  of 
any  new  house.*'  It  seems  to  have  contemplated  that 
some  foundations  would  be  laid  without  any  digging 
out :  and,  if  the  respondents  had  no  other  answer  to  the 
appellants*  claim  on  the  76th  section,  our  judgment 
would  be  against  them  on  this  point  also. 

The  claim  for  fees  to  counsel  on  advising  The  Dis- 
trict Board  was  properly  given  up  on  the  argument 

We  are  therefore  of  opinion  that  the  magistrate's 
decision  was  wrong:  and,  in  pursuance  of  the  power 
mentioned  at  the  end  of  the  case,  we  order  that  the  re- 
spondents pay  to  the  appellants  5/.  58. 6d,  and  21L  14s.2d.y 
and  the  costs  of  this  appeal,  that  is,  the  costs  of  the  paper 
books  and  argument 

My  brother  Cromptan  is  not  satisfied  with  the  con- 
clusion at  which  we  have  arrived,  and  particularly  doubts 
whether  the  wall  in  question  is  a  ^*  sewer'*  within  the 
meaning  of  either  the  204th  or  205th  section. 

Order  for  payment  accordingly. 
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1857. 


Ellis  and  FicsuNOy  appellants,  against  Peabce  Thursday, 
respondent. 

n^HIS  was  a  case  stated,  under  stat  20  &  21  Vict  c.  43.,  Under  sects.  3 

substantially  as  follows.  Passengers 

The  respondent  complained  against  the  appellants  be-  ^iq^^^  j^  y^ 
fore  two  justices  of  the  city  o{  London  (the  Lord  mayor  j^i  ship  is  nit" 
and  an  alderman),  for  a  breach  of  sect.  51  ofThePassen-  g^'^^J^*' 
gers  Act,  1856  (18  &  19  Vict,  c.  119.):  and  the  justices,  iho  carries 

more  than 

upon  the  hearing,  ordered  the  appellants  to  pay  to  the  thirtj  passen- 
respondent  120/.,  by  way  of  passage  money,  and  the  than  one 
further  sum  of  5/.  6«.  for  costs  and  charges,  and  adjudged  passenger  to 
that,  if  the  several  sums  were  not  paid  forthwith,  the  ^nsfif  tiat 
appellants  should  be  severally  imprisoned  for  two  months  pJJJJ^^^  j, 
unless  the  same  should  be  sooner  paid.  not  made  ap 

^  without  reck- 

At  the  hearing  of  the  aforesaid   complaint,   it  was  oning  cabin 

"  passengers ; 

proved,  on  the  part  of  the  complainant,  the  respondent  and,  where 
in  this  appeal,  that  he  engaged,  in  this  city,  with  the  cabin 


appellants,  who  are  shipbrokers,  for  a  passage  for  himself,  re^*^!^  except 
wife,  son  and  daughter,  in  the  ship  Windsor^  to  go  to  deceived  con? 
Melbourne  in  Australia.    That  he  paid   the  appellants  ["^e^'f^m'iu 

for  such  passage  30/.  each,  viz.  120/.     That  no  contract  Schedole  (K.). 

,  '  .  which  miu 

ticket  was  furnished  to  him.     That  the  said  ship  com-  terms  applies 

to  Passenger 

menced  her  voyage  on  the  5th  November  1857.     That,  Ships  onlj, 

4.         t  /•  t  •  1       sucn  persons, 

after  the  commencement  of  her  voyage,  to  wit  on  the  for  the  purpose 
1st  of  December  1857,  the  ship  was  wrecked  near  the  thennmber^or 
Cape  de  Verde  Islands.     That  the  ship  carried  on  her  ^^""^ 

reckoned  as 
cabui  passen- 
gers ;  and  nnless,  without  including  them,  the  number  or  proportion  is  not  made  up,  the  ship 
is  not  a  Passenger  Ship. 
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1858.  ▼oyage  twenty  nine  statute  adult  passengers,  and  one 
^^^^  person  under  the  age  of  twelve  years,  twenty  one  of 
Pearce  ^^®°^  messed  throughout  the  voyage  at  the  same  table 
with  the  master  of  the  ship,  amongst  whom  was  the 
respondent  (a);  and  that  the  registered  tonnage  of  the 
ship,  which  was  propelled  by  sails,  was  677  tons,  or 
thereabouts. 

It  was  proved,  on  the  part  of  the  defendants,  the 
appellants  in  this  appeal,  that  the  assistant  emigration 
oflBcers  of  the  port  of  London  had  inspected  the  ship 
in  the  ordinary  way.  That,  on  such  inspection,  he 
found  six  steerage  passengers  who  alone  had  contract 
tickets.  And  he  thereupon  passed  the  ship  as  not  being 
a  Passenger  Ship ;  and  therefore  did  not  require  the  pro- 
visions of  The  Passengers  Act,  1855,  to  be  complied 
with.  And  that  no  contract  tickets  were  furnished  to 
the  cabin  passengers. 

It  was  contended,  on  the  part  of  the  appellants,  that 
the  ship  was  not  a  Passenger  Ship  within  the  meaning 
of  the  3rd  section  of  the  Passengers  Act,  1855.  For, 
although,  judging  by  the  tonnage  and  number  of  the 
passengers  only,  it  might  be  so  considered,  yet,  inasmuch 
as  ''passengers'*  and  ''passages,"  there  mentioned,  are 
not  to  include  cabin  passengers  or  cabin  passages,  but 
others,  and  as  there  were,  deducting  the  twenty  one 
cabin  passengers,  only  nine  passengers,  being  a  less 
number  than  in  proportion  of  one  statute  adult  to  every 
fifty  tons  of  the  registered  tonnage,  the  ship  in  question 
was  not  a  Passenger  Ship ;  and,  that  being  so,  no  con- 

(a)  It  wai,  bj  agreement  of  counsel,  assumed  on  the  argument  that  all 
the  conditions  necessary  to  constitute  a  cabin  passenger,  under  sect.  3,  were 
fulfilled,  except  that  of  the  delivery  of  a  contract  ticket  in  the  form  in 
Schedule  (K.). 
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tract  ticket  was  necessary  for  any  description  of  the  pas-  1858. 
sengers  in  the  ship ;  and  that  therefore  the  appellants  "^^^ 
were  not  liable  under  the  Slst  section  of  the  Act.  PbIecr. 

But  it  was  contended,  on  the  part  of  the  respondent, 
that  the  respondent  and  the  other  cabin  passengers  on 
board  the  ship  were  not  cabin  passengers  within  the 
meaning  of  the  term  <' passengers"  in  the  third  section 
of  the  Act;  inasmuch  as  the  respondent,  and  the  other 
cabin  passengers,  had  not  been  furnished  with  a  duly 
signed  contract  ticket  according  to  the  form  required 
by  the  Act.  And  that,  as  the  ship  carried  upon  the 
▼oyage  twenty  nine  passengers  (the  word  *^  passengers," 
in  counting  the  number  to  be  carried,  being  intended  to 
mean  all  descriptions  of  passengers),  being  a  greater 
number  of  passengpers  than  in  the  proportion  of  one 
statute  adult  to  every  fifty  tons  of  the  registered  tonnage 
of  the  ship,  it  was  a  Passenger  Ship  within  the  meaning 
of  the  said  Act ;  and  so  the  appellants  were  liable  under 
the  51  St  section  of  the  same  Act. 

The  case  added:  "We,  however,  being  of  opinion 
that  the  evidence  given  before  us  brought  the  case  within 
the  operation  of  the  said  5l8t  section  of  The  Passengers 
Act,  1855,  gave  our  determination  against  the  appel- 
lants in  the  manner  before  stated. 

''The  question  of  law  arising  on  the  above  statement, 
therefore,  is,  Whether  the  said  ship  Windsor  was  a  Pas- 
senger Ship  within  the  meaning  of  the  aforesaid  Act" 

The  case  was  argued  in  last  Term  (a). 

fVUde,  for  the  appellants.  The  51st  section  applies 
only  in  the  case  of  a  Passenger  Ship.     This  was  not  a 

(tt)  jlprU  24tb,  1840.  Before  Lord  CampbeUC.  J.,  Erie  and  Cromp- 
tonJt. 

B.   D.   &  E.  2.  V 
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1858.  Passenger  Ship  within  the  meaning  of  the  Act  It  may 
^^  be  taken,  as  a  general  principle  in  construing  the  Act, 
PeIrcs.  ^^^^  ^^^  provisions  are  introduced  for  the  protection  of 
the  poorer  class  of  emigrants.  This  appears  strongly, 
for  instance,  in  sect.  6,  giving  the  office  of  Emigration 
Commissioners  to  the  Commissioners  previously  ap- 
pointed for  <*  superintending  the  emigration  of  the 
poorer  classes  of  Her  Majesty's  subjects;"  from  the 
dietary  scale  at  sect  35 ;  from  the  summary  process  of 
enforcing  the  claims  under  sect  51,  afterwards  detailed 
in  the  84  th  and  following  sections.  By  the  interpreta- 
tion clause,  sect  3,  "  the  expression  *  Passenger  Ship* 
shall  signify  every  description  of  such  ship  carrying 
upon  any  voyage  to  which  the  provisions  of  this  Act 
shall  extend  more  than  thirty  passengers,  or  a  greater 
number  of  passengers  than  in  the  proportion  of  one 
statute  adult"  (defined  earlier)  '^to  every  fifty  tons  of  the 
registered  tonnage  of  such  ship  if  propelled  by  sails,  or 
of  one  statute  adult  to  every  twenty  five  tons  if  pro- 
pelled by  steam."  Then,  by  an  earlier  part  of  the  sec- 
tion, *Uhe  expression  'passage'  shall  include  all  pas- 
sages except  cabin  passages;  the  expression  'passengers* 
shall  include  all  passengers  except  cabin  passengers," 
and  certain  labourers,  ''  and  no  persons  shall  be  deemed 
cabin  passengers  unless  the  space  allotted  to  their 
exclusive  use  shall  be  in  the  proportion  of  at  least  thirty 
six  clear  superficial  feet  to  each  statute  adult,  nor  unless 
they  shall  be  messed  throughout  the  voyage  at  the  same 
table  with  the  master  or  first  officer  of  the  ship,  nor 
unless  the  fare  contracted  to  be  paid  by  them  respec- 
tively shall  be  in  the  proportion  of  at  least  thirty  shillings 
for  every  week  of  the  length  of  the  voyage  as  computed 
under  the  provisions  of  this  Act  for  sailing  vessels  pro- 
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cceding  from  the  United  Kingdom  to  any  place  south  1353^ 
of  the  equator^  and  of  twenty  shillings  for  such  vessels  j^i^ 
proceeding  to  any  place  north  of  the  equator,  nor  unless 
they  shall  have  been  furnished  with  a  duly  signed  con- 
tract ticket  according  to  the  form  in  schedule  (K.)  of 
this  Act*'  Now  here,  if  the  twenty  one  passengers  who 
messed  with  the  captain  were  cabin  passengers,  there 
were  not  '^  passengers,**  as  defined,  enough  to  make  up 
the  number  of  thirty,  or  the  proportion  of  one  statute 
adult  to  every  fifty  tons,  and  the  ship  was  not  a  Passenger 
Ship ;  if  the  twenty  one  were  not  cabin  passengers,  the 
number  of  *'  passengers**  was  sufficient  to  make  the  ship 
a  Passenger  Ship.  The  respondent  will  admit  that  the 
twenty  one  were  cabin  passengers,  except  for  the  fact 
of  their  not  having  been  furnished  with  a  contract  ticket 
in  the  form  in  the  schedule  (K.).  The  question  there- 
fore is,  whether,  a  ship  being  otherwise  not  a  Passenger 
Ship,  and  the  parties  being  otherwise  cabin  passengers, 
the  non-delivery  of  the  ticket  converts  the  ship  into  a 
Passenger  Ship  and  prevents  the  parties  from  being 
cabin  passengers.  That  this  is  not  so  is  plain  from  the 
form  of  the  contract  ticket  in  schedule  (K.),  which,  by 
its  terms,  is  applicable  only  to  the  case  of  a  Passenger 
Ship;  and  the  same  is  true  of  the  counterpart.  So  that, 
according  to  the  argument  of  the  respondent,  a  ship, 
circumstanced  as  this  was  as  to  passengers,  would 
fail  to  be  a  Passenger  Ship  by  that  being  done  which 
can  be  done  only  on  the  supposition  that  she  is  a  Pas- 
senger Ship;  and  must  be  a  Passenger  Ship  by  that 
not  being  done  the  doing  of  which  is  impossible  unless 
she  is  a  Passenger  Ship :  her  character  is  to  be  deter* 
mined  by  an  act  which  cannot  take  place  except  upon 
the  assumption  that  her  character  is  determined  without 
2  F  2 


V, 
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1858.  the  act.  The  real  meaning  of  the  section  is  shewn  by 
^^1^  sect  71,  which  prescribes  that,  in  the  case  of  "a  passage 
in  any  ship,  or  of  a  cabin  passage  in  any  *  Passenger 
Ship,'"  contract  tickets  shall  be  given:  in  the  former 
case  according  to  the  form  in  Schedule  (L.) ;  in  the  latter 
according  to  the  form  in  Schedule  (K.).  Unless  therefore 
the  ship  be  in  other  respects  a  "  Passenger  Ship,"  no 
contract  ticket  in  the  form  in  Schedule  (K.)  is  necessary 
to  the  cabin  passengers.  How  could  it  be  said  that  a 
ship  was  not  a  Passenger  Ship  for  want  of  that  being  done 
which,  if  done,  would  not  make  her  a  Passenger  Ship  ? 
It  never  can  have  been  intended  to  convert  a  ship 
conveying  cabin  passengers  only  into  a  '^  Passenger 
Ship." 

Athertan,  contra.  The  words  of  the  statute  are  plain. 
The  test  of  a  ship  being  a  '^  Passenger  Ship"  is  the 
number  of  passengers  not  having  contract  tickets  in  the 
form  in  Schedule  (K.),  or  the  proportion  which  the 
number  of  such  passengers  bears  to  the  tonnage.  The 
contract  ticket  is  matter  of  substance :  sect  73  limits  the 
damages  and  costs  recoverable  for  breach  of  contract  to 
the  passage  money  in  the  contract  ticket  and  twenty 
pounds.  [Erie  J.  Many  ships  sail  without  any  steerage 
passengers :  does  the  person  receiving  money  from  the 
passengers  incur  the  penalties  under  sect.  71  for  not 
delivering  contract  tickets  in  the  form  in  Schedule  (K.), 
if  the  number  exceed  the  proportion  named  ?  And  is 
he  liable  to  them  at  the  suit  of  emigration  officers,  under 
sect  84  ?]  That  may  be  the  result  of  the  definitions  in 
the  statute.  The  different  sections  of  the  Act  shew  the 
necessity  of  adhering  to  the  definitions.  Sect  51  applies 
to  <* passengers'*  only  in  Passenger  Ships;  sects.  52,  53, 
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to  both  ''passengers"  and  ''cabin  passengers"  in  such  ]s5g^ 

ships.     It  is  true  that  there  may  be  cabin  passengers  in  a  ^^^:^ 
ship  which  is  not  a  Passenger  Ship. 


fFilde,  in  reply.  That  the  ship  should  be  a  Passenger 
Ship  is  a  condition  precedent  to  the  necessity  of  deliver- 
ing a  contract  ticket  in  the  form  in  Schedule  (EL). 

Cur.  adv.  vult 

Lord  Campbell  C  J.  now  delivered  the  judgment  of 
the  Court 

In  this  case  two  magistrates  had  made  an  order,  under 
the  5l8t  section  of  stat  18  &  19  Vict  c.  119.,  for  the  return 
of  passage  money.  And  the  only  question  submitted 
for  our  consideration  was.  Whether  the  ship  mentioned 
in  the  case  was  under  the  circumstances  ja  Passenger 
Ship  within  the  provisions  of  the  above  statute. 

The  ship  had  sailed  with  nine  steerage  passengers, 
and  with  twenty  one  passengers  who  messed  with  the 
officers,  and  had  the  superficial  space,  and  were  to  pay 
the  weekly  fare,  required  by  the  statute  to  constitute 
cabin  passengers,  but  who  had  received  no  contract 
tickets.  If  these  twenty  one  persons  were  to  be  counted 
as  "passengers"  with  reference  to  the  character  of  the 
vessel,  there  would  have  been  a  greater  number  of  pas- 
sengers than  in  the  proportion  of  one  statute  adult  to 
every  fifty  tons;  and  the  vessel  would  have  been  a 
Passenger  Ship :  if  they  were  not  to  be  so  counted,  the 
ship  would  not  have  been  a  Passenger  Ship.  This 
raises  a  difficult  question  on  the  construction  of  the 
statute. 

The  interpretation  clause,  taken  by  itself,  seems 
strongly  in  favour  of  the  construction  by  which  these 
twenty  one  persons  are  to  be  counted  as  not  cabin  pas- 
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1858.  sengers^  so  as  to  make  the  number  such  as  woutd  con- 
^  Ellis  stitute  the  ship  a  Passenger  Ship  within  the  provisions 
of  the  Act  The  3d  section,  the  interpretation  clause, 
enacts  that  particular  expressions  shall  have  particular 
meanings  for  the  pnrposes  of  the  Act,  "  if  not  inconsis- 
tent with  the  context  or  subject  matter."  The  word 
*^  passage**  is  there  defined  to  mean  all  passages  except 
cabin  passages,  and  the  word  *'  passengers"  all  passengers 
except  cabin  passengers :  and  it  is  then  stated  that  no 
persons  shall  be  deemed  cabin  passengers  unless  they 
mess,  and  have  the  superficial  space,  and  are  to  pay  the 
fare  per  week,  as  mentioned  in  the  Act,  nor  unless  they 
shall  have  been  furnished  with  a  duly  signed  contract 
ticket  according  to  the  form  in  Schedule  (K.)  of  the 
Act.  It  is  then  enacted  that  the  expression  "  Passenger 
Ship"  shall  signify  every  description  of  ship  &c.  carrying 
&c.  more  than  thirty  passengers,  or  a  greater  number  of 
passengers  in  proportion  to  the  tonnage  than  mentioned 
in  the  Act. 

The  twenty  one  passengers  in  question  seem  at  first 
sight  excluded  from  the  category  of  cabin  passengers 
by  the  express  terms  of  the  Act.  And  therefore,  being 
passengers  other  than  cabin  passengers,  they  would  seem 
to  be  ^'passengers"  to  make  up  the  number  which  is, 
with  reference  to  the  amount  of  tonnage,  to  regulate  the 
character  of  the  ship.  On  looking  however  to  the  7l8t 
section  of  the  Act,  which  requires  the  furnishing  of  the 
contract  tickets,  we  find  two  kinds  of  cabin  passengers 
contemplated:  one,  a  cabin  passenger  in  a  Passenger 
Ship;  and  the  other,  a  cabin  passenger  in  a  Non- 
Passenger  Ship.  And  it  is  to  the  first  class  of  cabin 
passengers  only  that  a  contract  ticket  is  to  be  given. 
To  steerage  passengers  a  contract  ticket  is  to  be  given, 
whether  their  passage  is  engaged  in  a  Passenger  or  a 
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Non-PasseDger  Ship.  It  seems  very  strange  to  say  1858. 
that  the  character  of  the  ship,  as  a  Passenger  or  Non-  ^um~ 
Passenger  Ship,  shall  depend  on  the  giving  a  contract  p^Jrcb. 
ticket  to  persons  otherwise  cabin  passengers,  whereas, 
by  the  same  Act  of  Parliament,  it  is  only  to  cabin  pas- 
sengers in  Passenger  Ships  that  the  contract  ticket  is 
to  be  given.  On  this  construction,  the  character  of  the 
ship  would  have  to  be  determined  by  something  which 
was  not  to  be  done  unless  she  had  the  particular  cha- 
racter of  a  Passenger  Ship.  It  may  therefore  be  argued 
that  the  provision,  as  to  parties  not  being  to  be  deemed 
cabin  passengers  unless  they  have  contract  tickets  (K.), 
would  be  inapplicable  to  and  inconsistent  with  that  pur- 
pose  of  the  Act  which  is  for  the  regulation  of  the  charac- 
ter of  the  ship  according  to  the  number  of  persons  not 
being  cabin  passengers  in  cases  where,  the  ship  not  being 
otherwise  a  Passenger  Ship,  such  passengers  would  not 
be  required  to  have  contract  tickets  furnished  to  them. 
And  it  may  be  said  that  the  interpretation  clause  only 
requires  that  there  should  be  such  tickets  where  the 
vessel  was  otherwise  a  Passenger  Ship,  and  where  such 
contract  for  cabin  passengers  in  a  Passenger  Ship  would 
be  required ;  and  that  the  provision  for  the  parties  hav- 
ing contract  tickets  (K.)  before  they  were  deemed  cabin 
passengers  did  not  extend  to  make  such  contract  tickets 
necessary  for  the  purpose  of  excluding  them  from  being 
counted  as  steerage  passengers  in  computing  the  num- 
bers with  reference  to  the  thirty  one  passengers,  or  with 
regard  to  the  proportion  of  passengers  to  the  tonnage. 
It  would  seem  strange  to  require  such  tickets  to  be  given 
for  the  purpose  of  making  the  ship  a  Non-Passenger 
Ship  where  they  could  not  be  required  by  the  Act,  and 
would  be  altogether  inapplicable  according  to  the  sta-^ 
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1858.  tute,  the  moment  they  were  given,  and  the  ship  thereby 
Ellis  made  a  Non-Passenger  Ship.  Another  difficulty  arises 
Pearck.  ^^^™  ^^^  consideration  that,  when  the  passage  is  engaged 
and  any  money  is  paid,  the  ticket  (K.)  is  to  be  given, 
if  it  is  in  a  Passenger  Ship;  and  that,  when  the  money 
is  paid  and  the  passage  engaged  as  in  the  present  case, 
as  far  at  least  as  relates  to  the  earlier  cabin  passengers, 
the  owners  were  perfectly  correct  in  giving  no  contract 
ticket.  They  had  then  made  their  engagement  binding 
between  them  and  the  cabin  passengers :  and  it  seems 
strange  to  compel  them,  by  reason  of  the  altered  state 
of  facts,  to  give  tickets  not  required  at  the  time  of  en- 
gaging the  passage,  and  the  giving  of  which  would 
appear  nugatory;  as,  the  moment  they  were  given  in  a 
case  like  the  present,  the  ship  would  become  a  Non- 
Passenger  Ship  for  a  cabin  passage  in  which  tickets 
would  not  be  necessary. 

The  present  case  is  the  same  in  effect  as  if  there  were 
no  steerage  passengers,  and  as  if,  ex.  gr.,  fifty  passengers, 
with  the  requisite  space,  messing  and  &re,  had  taken 
their  passage,  intending  to  be  cabin  passengers  in  a  ship 
not  intended  to  be  a  Passenger  Ship,  nor  so  fitted  out. 
In  such  case,  according  to  the  argument  for  the  respon- 
dent, the  ship  would  be  a  Passenger  Ship  till  contract 
tickets  were  given,  and,  when  these  tickets  were  given, 
the  ship  would  eo  instanti  cease  to  be  a  Passenger  Ship, 
and  would  remain  a  Non-Passenger  Ship  for  a  passage 
in  which  the  tickets  would  not  be  required  under  sect.  71. 
On  such  a  construction  no  ship  could  sail  with  thirty  one 
cabin  passengers  without  going  through  the  ceremony  of 
giving  contract  tickets  (K.),  which  they  clearly  are  not 
intended  to  have  furnished  to  them  under  the  provisions 
of  the  71st  section. 
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We,  therefore,  think  that  the  safest  construction  is  to  1858. 
hold  that  the  provision  in  the  interpretation  clause,  as  to  eum 
the  having  tickets  (K.),  only  applies  in  the  case  of  a  PsIkcE. 
Passenger  Ship ;  and  that  it  is  inapplicable  for  the  pur- 
pose of  counting  as  steerage  passengers  persons  not 
having  tickets,  but  being  cabin  passengers  in  other 
respects.  On  this  construction,  the  clause  should  be 
read  "  nor  unless'*  [m  the  case  of  Passenger  Ships']  "they 
have  the  contract  ticket  (K.)."  This  does  not  seem  an 
overstrained  construction,  as  the  reference  to  the  form 
(K.)  shews  that  the  Legislature  speaks  of  cabin  pas- 
sengers in  Passenger  Vessels  to  whom  alone  that  pro- 
vision is  applicable ;  and  the  provision  would  have  suffi- 
cient operation  as  requiring  that,  in  the  case  of  Passenger 
Ships,  no  passenger  should  be  deemed  a  cabin  passenger 
unless  he  had  the  contract  ticket  (K.). 

Upon  the  whole,  we  are  not  satisfied  that  persons  in 
the  position  of  the  twenty  one  persons  in  the  present 
case  are  to  be  deemed  "passengers**  for  the  purpose  of 
being  counted  as  such  in  determining  the  character  of    « 
the  ship. 

We  think,  therefore,  that  the  conviction  was  wrong, 
and  that  our  judgment  should  be  for  the  appellants. 

Judgment  for  the  appellants. 
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Friday, 
Afoy  28th. 


Action  by  A. 
aod  B„  payees 
of  a  joint  aod 
several  pro- 
missory note, 
against  C,  one 
of  the  makers. 
Plea,  that  the 
said  note  was 
made  (setting 
it  oat)  by  B., 
one  of  the 

Slaintifls,  the 
efendant,  and 
another:  and 
that  the  de* 
fendant,  in 
case  the  plain- 
tiflb  were  to 
recover  from 
him  in  that 
action  the 
amount  of  th» 
said  note, 
would  be  en- 
titled to  call 
on  B,  for 
contribution. 
On  demur- 
rer, held  a 
bad  plea,  as 
being  no  an- 
swer to  the 
action  upon 
the  several 
contract  by  C* 
Semble,  per 
Lord  CampbeO 
C.  J.,  that, 
even  if  the 
plea  had  been 
good,  a  repli- 
cation, aver- 
ring that  the 
plaintiffii  made 
the  said  note 
only  u  sureties 


WiLUAM  Pain  Beecham   and  Richard  Smith 
against  Henry  Tildbn  Smith. 

^H£  declaration  stated  that  defendant,  on  11  th  De- 
cember 1852,  by  his  promissory  note,  now  overdue, 
promised  to  pay  to  plaintiff  lOOOiL  on  demand,  with 
interest  for  the  same  at  4L  per  cent  per  annum  from  the 
date  thereof.     Breach :  Non-payment 

Pleas:  I,  as  to  one  third  of  plaintifls'  claim.  *^  That 
the  promissory  note  in  the  declaration  mentioned  was 
and  is  a  promissory  note  made  by  the  plaintiff  Richard 
Smith,  the  defendant,  and  one  TSlden  Smith,  and  was 
and  is  in  the  words  and  figures  following,  that  is  to  say : 
*  £1000  *  Battle,  1 1th  Deer.,  1852. 

'On  demand  we  jointly  and  severally  promise  to  pay  to 
William  Pain  Beecham  and  Richard  Smith,  or  order,  the 
sum  of  lOOQL  for  value  received,  with  interest  for  the 
same  at  4/.  per  cent,  per  annum  from  the  date  hereof. 

'Henry  TOden  Smith, 
'  Tilden  Smith, 
*  Richard  Smith.' 
And  the  defendant  saith  that  the  said  Richard  Smith,  in 
the  said  note  mentioned  as  one  of  the  payees  thereof, 
and  as  one  of  the  makers  thereof,  was  and  is  the  plaintiff 
Richard  Smith :  and  the  said  note,  at  the  time  it  was 
made,  was  one  upon  and  by  virtue  whereof  the  defend- 
ant, in  case  he  paid  the  same,  or  more  than  one  third 

for  third  parties,  would  have  been  a  good  answer. 
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part  thereof,  would  be  entitled  to  call  upon  the  plaintHF        1858. 
Richard  ISmitk  to  pay  and  to  recover  from  him  contri-      Beechah 
bution.     And  the  defendant  further  saith  that,  by  reason        smVth. 
of  the  premises,  in  case  the  plaintiffs  were  to  recover 
from  him  in  this  action  the  amount  of  the  said  promis- 
sory note  and  interest,   he,  the   defendant,  would  be 
entitled  to  sue  for  and  recover  from  the  plaintiff  Richard 
Smith  one  third  part  of  the  amount  so  recovered  from 
him,  the  defendant." 

2,  as  to  the  residue  of  the  declaration.  A  similar  plea. 

Demurrer  to  both  pleas.     Joinder. 

Replication  (first),  to  both  pleas.  That  the  plaintiffs 
issued  their  writ  in  this  action  against  the  defendant  alone, 
and  upon  and  in  respect  only  of  his  several  liability  upon 
the  said  promissory  note,  and  not  otherwise  or  as  one  of 
the  joint  makers  of  the  said  note.  And  the  plain tifis  say 
that  the  said  promissory  note  was  made  and  given  to 
the  plaintiffs  only  as  and  being  trustees  for  third  per- 
sons, as  the  said  makers  then  well  knew,  and  not  for  or 
in  respect  of  any  debt,  claim  or  demand  by  the  said 
plaintiffs  on  the  said  makers  of  the  said  note  or  either 
of  them  due  to  or  claimable  by  the  plaintiffs,  or  either 
of  them,  in  their  or  his  personal  right. 

Demurrer.     Joinder. 

Lushy  for  the  plaintiffs.  The  pleas  are  bad.  If  the 
note  were  simply  a  joint  note,  the  plaintiffs  could  not  sue : 
but  where  a  contract  is  both  joint  and  several,  as  here, 
it  may  be  treated  as  either,  at  the  option  of  the  holder. 
And  therefore,  as  was  observed  by  the  Court  in  giving 
judgment  in  King  v.  Hoare  (a),  such  a  note  may  be  con- 
sidered as  representing  three  several  notes ;  in  this  case, 

(a)  13  Af.  (-  W,  494.  505. 
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1858.  one  by  the  defendant,  one  by  the  plaintifF  Richard  SmM, 
Beecham  ^^^  o°®  '^y  *  ^^^^^  party.  The  note  by  the  {daintifF 
Smith.  Richard  SmU/i  would  be  no  answer  to  an  action  by  him 
and  the  other  plaintiff  against  the  defendant  upon  the 
first.  The  argument,  therefore,  that  the  plaintiff,  if  he 
recovered,  would  be  liable  to  contribute,  does  not  apply. 
In  all  the  cases  in  which  that  argument  has  been 
adopted,  and  which  will  probably  be  cited  on  the  other 
side,  such  as  Moffatt  v.  Van  MilUngen  (a)  and  Teague  ▼• 
Hubbard {b\  the  defendant  was  liable  only  jointly.  [CoU- 
ridge  J.  The  note  here  is  joint  as  well  as  several.  Do 
you  contend  that  the  defendant  here  would  have  no 
claim  for  contribution  ?]  Not  against  the  parties  who 
are  joint  plaintifis  in  this  action :  there  is  therefore  no 
circuity  of  action,  which  arises  only  where  there  is 
liability  to  contribution  between  the  same  parties,  ac- 
cording to  the  principle  laid  down  in  note  (A)  to  Turner 
V.  Davies  (c)  and  in  Wabnesley  v.  Cooper  (d). 

Further,  the  replication  is  good.  The  fact  that  the 
plaintifis  are  suing  as  trustees  is  a  legal  answer  to  a 
defence  founded  upon  an  alleged  personal  liability  on 
their  part 

Bovillf  for  the  defendants.  The  pleas  are  good.  The 
note  is  a  contract  between  the  plaintiffs  on  the  one 
hand,  and  one  of  the  plaintiffs,  the  defendant,  and  a 
third  party,  on  the  other:  and  the  plaintiffii  cannot  at 
law  recover  against  one  of  themselves  connected  with 
others ;  Bosanquet  v.  TVray  (e),  Neale  v.  Turton  (g). 
The  defence  to  the  plaintiffii*  claim  rests  on  the  general 

(«)  Note  (c)  to  MainwariHg  t.  Newman^  2  j5.  ft-  P.  124. 
(6)  8  ^.  ^  C.  345.  (c)  2  rnu.  Saund.  150  a. 

{d)  \\A.^  E,  216.  («)  6  Ta*ni,  697. 

ig)  4  Bing,  149. 
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priDciple,  and  not  upon  any  objection  on  the  ground  of  1858. 
circuity  of  action.  [Lord  Campbell  C.  J.  In  the  two  b7kcham 
cases  last  cited  the  action  was  upon  a  joint  contract  &^i  ^ 
Crompton  J.  The  contract  here  may  in  equity  be  good 
only  as  a  joint  contract,  and  yet  good  at  law  as  a 
several  contract.]  In  Bichards  v.  Richards  {a)  it  was 
allowed  that  a  married  woman,  payee  of  a  note  drawn  by 
her  husband  and  two  others,  could  not,  in  his  lifetime, 
sue  upon  the  note,  inasmuch  as  she  would  have  to  join 
her  husband  as  plaintiff  against  himself  and  others, 
though  it  was  decided  that  she  might  sue  after  bis  death. 
Yet  there  the  note  was  joint  and  several.  In  Wallace 
V.  KeUaU  (p)  it  was  held  that  accord  and  satisfaction 
with  one  of  three  plaintiffs  might  be  pleaded  as  a  de- 
fence to  a  claim  by  all  the  three  ;  on  the  general 
principle,  commented  on  in  2  Williams  On  Executors^ 
p.  1180  (5th  ed.),  that  a  release  by  one  of  several 
joint  creditors  is  a  release  by  all.  Here,  the  liability  of 
one  of  the  plaintifis  to  be  sued  by  the  defendant  in 
respect  of  the  instrument  declared  upon  operates  in  the 
same  way  as  a  release  by  such  plaintiff,  and  extinguishes 
his  right. 

Further,  the  replication  is  bad.  Gibson  v.  Winter  (c) 
decides  that,  where  a  trustee  sues  at  law  as  a  plaintiff, 
he  must  be  treated  in  all  respects  as  a  party  to  the  cause, 
and  that  a  defence  against  him  is  a  defence  against  the 
cestui  que  trust  suing  in  his  name. 

Lushi  in  reply.  There  is  no  analogy  between  the 
present  case  and  Wallace  v.  Kelsall(b).  There  the 
claim  was  a  joint  claim  only ;  and  the  decision  rested 

(a)  2B.t  ^d.  447.  451.  (6)  1  M.^W.  264. 

(e)  b  B,^  Ad.  96. 
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1858.  on  the  well  known  principle,  as  stated  in  Williams  On 
Beecham  ExecuUyrsy  that  a  discharge  of  a  debtor  by  one  of  several 
Smith  '^^^^^  creditors  is  a  discharge  of  all.  In  Richards  v. 
Richards  (a)  the  ground  given  by  the  Court  for  their 
opinion  that  the  wife  could  not  have  sued,  in  her  hus- 
band's lifetime,,  upon  the  note  made  jointly  and  severally 
by  him  and  others,  was  that,  if  she  had  recovered,  her 
husband,  whose  sureties  the  other  makers  were,  and  she, 
would  have  been  liable  to  a  cross  action  by  them  for  the 
repayment  of  the  money  so  recovered:  so  that  there 
would  have  been  a  circuity  of  action.  Here  no  such 
difficulty  (a  technical  difficulty  only,  as  was  observed  by 
Lord  Tenterden  in  giving  judgment)  exists. 

Lord  Campbell  C  J.  I  am  of  opinion  that  the  pleas 
are  bad.  This  is  an  action  brought  upon  the  promise 
by  the  defendant  contained  in  the  promissory  note  made 
jointly  and  severally  by  himself  and  two  others,  one  of 
those  two  others  being  one  of  the  plaintiffs.  The  con- 
tract sued  upon  is  the  several  contract  of  the  defendant ; 
and  the  fact,  that  there  is  also,  upon  the  same  instrument, 
a  joint  contract  by  the  three  makers,  is  no  defence. 
The  cases  cited  on  the  other  side  are  all  of  them  dis- 
tinguishable. Even  if  the  pleas  had  been  good,  I  think 
the  replication  would  have  been  an  answer. 

CoLERiDQE  J.  I  am  of  the  same  opinion.  The 
counsel  for  the  defendant  has  very  properly  given  up 
any  argument  founded  upon  the  policy  of  avoiding  circuity 
of  action.  That  argument  might  be  material,  if  there 
were  only  one  plaintiff  here,  and  he  the  maker  of  the 

(a)  2B,^  Ad,  447. 


V. 

Smith. 
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promissory  note.     But,  practically,  there  are  three  pro-        1858. 
missory  notes  signed  by  three  different  parties;  and  the  ""bbecham 
note  declared  on  is  not   that  signed  by  the  plaintiff 
BMiard  Smithy  but    that    signed    by   the    defendant. 
Upon  that  note  the  plaintifls  have  an  undoubted  right 
of  action. 

Erle  J.  Two  plaintifls  sue  one  of  the  makers  of  a 
joint  and  several  promissory  note.  The  pleas  set  up 
that  the  note  is  joint  and  several,  and  that  one  of  the 
plaintiffs  is  a  maker  of  the  joint  note.  But  the  several 
note  here  sued  upon  is  a  note  made  by  the  defendant, 
to  which  that  plaintiff  is  not  a  party.  The  pleas,  there- 
fore, are  no  answer  to  the  action. 

Cbompton  J.  As  a  joint  contract,  this  note,  un- 
doubtedly, would  not  be  enforceable  at  law.  But  the 
plaintifls  are  at  liberty  to  sue  on  it  as  a  several  note  by 
any  of  the  makers.  The  defendant  who  is  so  sued  is 
not  at  liberty  to  claim  to  have  the  note  treated  as  a  joint 
note.  The  argument,  that  the  plaintiff  would  be  liable 
to  contribution,  has  been  rightly  met  by  the  answer  that 
the  contribution  would  not  be  by  the  same  parties  as 
those  suing.  I  had  some  doubt,  at  first,  whether 
Richards  v.  Richards  (a)  was  not  an  authority  in  favour 
of  the  pleas,  as  having  decided  that  the  contract  there 
could  not  be  enforced  as  a  several  contract,  because  it 
was  also  a  joint  contract  But,  upon  looking  into  the  case, 
I  see  that  it  was  decided  on  quite  a  different  ground, 
and  does  not  affect  the  present  case. 

Judgment  for  the  plaintifib. 

(a)  2  B,^  Ad.  447. 
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1858. 


M^^mh.         John  Pearson  and  Henry  Hampton  against 

John  Dawson. 


A  parcbased  ^HIS  was  a  special  case,  stated  by  order  of  Cromptan  J. 
xain^o^^'  The  material  parts  were  as  follows. 

ISnfed*^  On  15th  May  1857,  defendant,  a  merchant  in  fnUe- 
th""hMv*'f  ^^^'^^  consignee  of  a  cargo  of  sugar  from  Jamaica^  per 
DS  wirebouM  Orontes^  had  a  sale  of  the  sugar  at  his  warehouse. 

keeper,  and  ^ 

entered  at  tbe        The  terms  of  payment  of  sales  of  sugar  at  Whitehaven 

Cuttom  House 

in  D.*%  name ;    are  either  cash,  in  which  case  discount  is  allowed,  or 

biilFat  tbree  ^  bills  At  three  months. 

ume  day  A,  ^      ^^  ^^  ^'®  ^^  question  Mr.  Askew,  a  grocer  in  ffkUe- 

the*  «>di°8tiU  *^^^>  purchased  the  whole  of  the  sugars  ex  The  Orontes 

*^!5i**  ^•'*     which  had  not  been  previously  sold,  including  the  twenty 

p.,  and  gave     hogsheads  hereinafter  mentioned ;  and  he  gave  his  own . 

bim  a  delWerv 

order  on  D.  for  acceptances  at  three  months  to  the  defendant  for  the 
/>.,onreceiv.  purchase  money.  Samples  of  the  sugars  so  purchased 
^t  oil  the  file,  by  Mr.  Askew  were  then  delivered  to  him  by  the 
tp^)tT^.   defendant. 

cSa«r"''°^"ite  '^®  defendant,  in  accordance  with  his  usual  practice 
*b*  ®^^2d  *^^  ^^^^  cases,  entered  in  a  book  kept  by  him  for  the 
goods  in  tbe      purpose,  and  called  **  The  Sugar  Book,"  the  different 

tale  book,  in  ^     ^ 

which  be  bad     sales  effected  on   the  occasion  in  question,  with   the 

originally  en- 
tered A,*% 

name  as  purchaser.  P.  afterwards,  on  several  occasions,  gave  to  D,  delivery  orders  for 
portions  of  tbe  goods.  D.  thereupon  signed  a  delivery  order  to  his  warehouse  keeper,  and 
those  portions  were  delivered  to  P.,  be  paying  the  dutv.  Without  a  delivery  order  by  D. 
and  payment  of  duties,  tbe  goods  would  not  be  delivered  from  tbe  warehouse. 

A,  afterwards,  and  before  tbe  bills  given  by  bim  were  due,  became  insolvent ;  and  tbe 
bills  were  dishonoured.  D,  refused  to  deliver  tbe  remainder  of  tbe  goods  to  P.,  alleging 
that  be  was  entitled  to  detain  them  till  A.*%  debt  to  bim  was  paid. 

Held,  that  he  had  no  such  right :  that,  by  accepting  the  delivery  order  given  by  A,  to  P., 
without  giving  notice  to  P.  of  any  contingent  claim  upon  the  goods  in  respect  of  A,,  D.  must 
be  held  to  have  recognised  P.  as  entitled  to  the  absolute  right  in  the  property  and  tbe 
possession  of  the  goods,  and  could  not,  as  against  P.,  set  up  any  subsequent  claim  in  respect 
of  ^. 
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names  of  the  respective  purchasers  written  in  ink  oppo-        1858. 
site  to  the  parcels  of  sugar  which  had  been  sold  to  them       peakson 
respectively.  P^;;^, 

After  the  sale,  and  on  the  daj  it  took  place,  the 
plaintiffs  purchased  of  Askew  for  725/.  5*.  Id.  twenty 
of  the  hogsheads  of  sugar  which  the  latter  had  purchased 
at  the  sale  of  the  defendant :  and  on  the  following  day 
they  gave  Askew  their  bill  at  three  months  for  the 
amount.  This  bill  was  immediately  indorsed  for  value 
by  Askew,  and  has  since  been  paid  by  the  plaintiffs. 
AskeWf  on  the  resale  of  the  twenty  hogsheads,  gave'  the 
plaintiffs  the  samples  of  them  he  had  received  from  the 
defendant,  and  also  a  delivery  order  for  them  upon  the 
defendant,  of  which  the  following  is  a  copy. 
**  Mr.  John  Dawson. 

**  Please  deliver  to  Messrs.  Pearson  8f  Hampton,  or 
order,  20  hogsheads  of  sugar  ex  Orontes.'* 

[Here  followed  the  trade  marks  of  the  parcels.] 

"  Whitehaven,  15th  May  1857. 

^^  James  Askew.** 

This  order  was  handed  by  the  plaintiffs  to  the  defend- 
ant on  18th  May  1857 ;  on  receipt  whereof  the  defendant, 
in  accordance  with  his  usual  practice  in  such  cases, 
placed  it  on  his  file,  and  wrote  in  pencil  in  the  said  book 
called  <*  The  Sugar  Book"  (but  this  was  not  known  to 
the  plaintiffs)  the  name  of  the  plaintifis'  firm,  viz. 
**  Pearson  jf  Hampton,*^  opposite  the  particular  hogs- 
heads of  sugar  which  had  so  been  resold  to  them  by  - 
Askew,  and  which  the  defendant  had  so  entered  in  the 
said  book  as  sold  to  Askew.  This  book,  with  the  entries 
so  made  in  it,  was  kept  by  the  defendant,  to  enable 
him  to  ascertain  readily,  and  without  referring  to  the 

B.   B.   &   E.  2  o 


T. 

Dawsok. 
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1858.       file,  to  whom  the  different  hogsheads  of  sugar  were 
PtABBov     deliverable. 

The  warehouse  in  which  the  sugars  were  kept  was  a 
bonded  warehouse,  double  locked,  the  key  of  one  of  the 
locks  being  kept  by  the  locker  of  the  Custom  House, 
and  the  key  of  the  other  by  the  defendant's  warehouse 
keeper. 

At  the  time  of  the  sale  all  the  sugars  were  in  the 
defendant's  warehouse,  under  the  charge  of  his  ware- 
house keeper,  who  is  in  his  service,  and  stood  in  de- 
fendant's own  name  at  the  Custom  House^  and  so 
remained. 

It  is  not  the  practice  for  the  officers  of  customs  to 
notice  any  change  of  ownership.  They  retain  their 
controul  over  the  goods  until  the  duty  is  paid,  after 
which  they  leave  it  to  the  warehouse  keeper  to  deliver 
the  goods  to  the  person  entitled  to  them.  Any  original 
purchaser  or  sub-purchaser,  who  required  a  hogshead  to 
be  delivered  to  him,  had  to  obtain  an  order  in  writing, 
signed  by  the  defendant,  addressed  to  his  warehouse 
keeper,  to  deliver  the  hogshead;  and  on  presenting  the 
order  so  signed  the  hogshead  would  be  delivered  accord- 
ingly, if  the  duty  had  been  paid :  and  without  such  an 
onler  no  purchaser  could  obtain  the  delivery  of  a  single 
hogshead.  The  duty  would  have  been  so  paid  by  the 
plaintifls,  if  the  defendant  could  have  given  them  a 
delivery  order. 

At  the  same  time  that  the  plaintifls  handed  to  the 
defendant,  on  18th  May^  1857,  Askew^s  delivery  order 
as  before  mentioned,  they  also  handed  to  him  a  delivery 
order  of  their  own  for  two  of  the  hogsheads  so  resold  to 
them  by  Askew*  The  following  is  a  copy  of  the  last 
mentioned  order. 
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''  fVlntehaven  18th  May  1267.  185S. 

"Please  deliver  2  hogsheads  of  sugar  Ex  Oraniei  9th      p^^^j^, 

[Here  followed  the  trade  marks  of  the  parcels.] 
"  Per  pro  Pearton  ^  Hampton 

"A  Graham,'' 

Upon  the  presentation  of  this  order  the  defendant 
signed  and  delivered  to  the  plaintifls  the  usual  order  to 
his  warehouse  keeper  for  the  delivery  to  the  plaintifls  of 
the  two  hogsheads  mentioned  in  their  order  upon  him- 
self: and  thereupon  the  plaintiffs  paid  the  duty  on  these 
hogsheads ;  and  they  were  delivered  to  the  plaintiffs. 

On  subsequent  days,  viz.  on  the  20th,  22d,  23d  and 
27th  3fay,  1857,  and  also  on  2d  June  in  the  same  year, 
similar  orders  to  that  of  the  18th  May  above  set  forth 
were  presented  by  the  plaintiffs  to  the  defendant  for  the 
delivery  to  them  of  other  hogsheads  of  the  sugar  so 
resold  to  them  by  Askew;  and  all  these  orders  were  com- 
plied with  in  like  manner,  and  the  sugars  mentioned  in 
them  were  delivered  to  the  plaintifis,  in  the  same  way  as 
the  two  hogsheads  mentioned  in  the  aforesaid  order  of 
18th  May.  In  this  way  eight  out  of  the  twenty  hogs- 
heads of  sugar  so  resold  to  the  pbuntiffs  have  been 
delivered  to  the  plaintiffs. 

On  2d  June^  1857,  Askew  became  insolvent,  and 
stopped  payment,  and,  on  4th  Jtdy,  1857,  executed  a 
deed  for  winding  up  his  estate  for  the  benefit  of  his 
creditors  under  inspection.  At  the  time  of  his  so  be- 
conung  insolvent  and  stopping  payment,  twelve  of  the 
twenty  hogsheads  purchased  of  him  by  the  plaintiflb  tm 
aforesaid  still  remained  undelivered  in  the^defendanfs 
warehouse;  and  defendant,  claiming  alien  upon  them 
for  the  amount  of  the  purchase  money  due  for  them 

2  G  2 
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1858.        ^o  ^i>n  f^^  Ashewy  dccliDed  to  deliver  them  to  the 
PsARBON      plaintiflB. 

Dawson.  ^^  acceptances  given  by  Askew  to  the  defendant  for 

the  sugars  purchased  by  him  at  the  sale  have  been  dis- 
honoured, and  are  now  in  the  hands  of  the  defendant 
wholly  unpaid. 

The  Court  is  to  be  at  liberty  to  draw  any  inference 
from  the  facts  as  stated  above  which  a  jury  might  draw 
therefrom. 

The  original  book  above  referred  to  and  the  entries 
therein  may  be  referred  to  by  either  party  on  the  argu- 
ment of  this  case. 

The  question  for  the  opinion  of  the  Court  is.  Whether 
the  plaintiffs  are  entitled  to  recover  from  the  defendant 
the  value,  less  the  duty,  of  the  twelve  hogsheads  so 
remaining  undelivered  in  the  defendant's  warehouse 
under  the  circumstances  above  stated. 

Manistyy  for  the  plaintiflb.  The  defendant  has  no 
lien  upon  the  goods.  There  has  been,  practically,  a 
delivery  of  them  by  him  to  the  plaintiffs ;  and  he  must 
therefore  be  considered  as  holding  the  goods  only  as 
their  bailee.  Askew^  the  first  vendee,  had,  immediately 
upon  the  sale  to  him,  a  right  either  to  take  away  the 
goods,  or,  as  he  did,  to  sell  them  to  the  plaintiffs  and 
band  them  over  the  delivery  order.  This  delivery  order 
was  handed  over  by  the  plaintiffs  to  the  defendant,  who 
thereupon  entered  the  name  of  the  plaintiff's  in  his  book, 
opposite  the  goods,  as  being  the  parties  to  whom  they 
were  deliverable.  It  is  true  that  this  entry  was  not 
communicated  by  him  to  the  plaintiffs ;  but  they  had  a 
right  to  assume,  in  the  absence  of  any  express  repudia- 
tion by  the  defendant,  that  he  acknowledged  them  as 
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the  owners.     The  handing  over  of  the  delivery  onler        1858. 

would  be  sufficient,  without  any  actual  transfer  in  the      Pkaason 

defendant's  books;  Harman  v.  Anderson  (a).     But,  fur-      dawsoh. 

ther,  the  defendant  acknowledged  and  acted  on  several 

successive  delivery  orders  given  by  the  plaintiffs,  in 

respect  of  part  of  the  goods.    This  is  direct  evidence 

that  the  defendant  attorned,  so  to  speak,  to  the  plaintiffs. 

[Crompion  J.     There  are  several  cases  in  which  it  has 

been  decided  that  a  part  delivery  of  the  goods,  under 

such  circumstances,  would  not  destroy  the  lien  of  the 

first  vendor,  unless  it  could  be  shewn  that  such  delivery 

was  meant  as  part  delivery  of  the  whole.]     Here  it  was 

clearly  meant  to  be  so;  for  the  defendant,  upon  Askew^s 

delivery  order  for  the  whole  being  handed  over  to  him 

by  the  plaintiffs,  unequivocally  adopted  them  as  the 

parties  to  whom  the  whole  was  to  be  delivered.     That 

is  sufficient,  as  was  considered  in  Dixon  v.  Bavitt  (6),  to 

destroy  the  right  of  the  first  vendor  to  stop  in  transitu. 

McEtoan  v.  Smith  (c)  will  probably  be  reh'ed  upon  by 

the  other  side.     But  there,  although  a  delivery  order 

was  given  by  the  vendor  to  the  first  vendee,  it  was 

never  given  or  communicated  to  the  warehouse  keeper. 

And  in  that  case  there  were  no  other  circumstances,  as 

here,  to  shew  an  adoption  of  the  second  vendee  as 

owner.    Here  the  first  vendor  has,  before  the  insolvency 

of  the  first  vendee,  done  every  act  by  which  he  could 

sanction  the  sale  by  such  first  vendee  to  a  third  party : 

the  first  vendor's  right,  therefore,  as  against  the  first 

vendee,  to  stop  in  transitu  is  gone.  Hawea  v.  Watson  (d) 

is  an  authority  for  the  plaintiffs.     In  the  judgments  in 


(a)  2  Campb,  243.  (fr)  3  Macq.  Rep.  ff.  Z..  1.  18. 

(c)  2  H,  L,  a  309.  (rf)  2B.^C.  540. 


454  TRINITY  TERM. 

1858.       ^^^  <^<^se  the  question  is  discussed  >at  some  length,  and 
Pbamoh      ^^®  authorities  reviewed. 


T. 

Dawsoh. 


PFUdey  for  the  defendant.  It  is  true  that,  if  a  vendee  in 
actual  possession  of  the  goods,  either  by  himself  or  the 
warehouse  keeper,  gives  to  a  second  vendee  a  delivery 
order  which  is  subsequently  adopted  and  acknowledged, 
either  by  the  first  vendee  or  the  warehouse  keeper  respec- 
tively, the  right  to  possession  of  the  goods  is  transferred  to 
that  second  vendee.  That  is  clear  from  Harman  v.  Anders 
mm  (a)L  But  here  the  goods  are,  from  first  to  last,  in  the 
possession  of  the  first  vendor.  After  Ashew  had  bought 
the  goods,  he  was,  no  doubt,  entitled  to  take  possession 
of  them  whenever  he  demanded  it  But  he  never  did 
demand  it;  so  that,  as  far  as  regards  him,  the  goods 
were  still  in  the  possession  of  the  defendant.  Then 
Askew,  by  giving  the  delivery  order  to  the  plaintifis, 
transferred  to  them  the  right  to  demand  possession. 
But  they  did  not  demand  it.  [Crampton  J.  They 
gave  delivery  orders  for  part  by  virtue  of  the  original 
delivery  order ;  and  the  defendant  acted  on  them.J  That 
would  not  destroy  the  defendant's  right,  upon  ABkew^s 
insolvency,  to  stop  in  transitu  what  was  still  undelivered, 
and  in  his  actual  possession,  as  an  unpaid  vendor.  In 
the  cases  which  have  been  cited  for  the  plaintifis  the 
first  vendor  had  parted  with  the  actual  possession  to  the 
first  vendee.  Here  he  has  not,  except  as  to  part :  and, 
though  he  may,  by  acting  on  the  delivery  orders  with 
respect  to  part,  have  acknowledged  the  right  of  the 
plaintifis  eventually  to  have  possession,  when  they  chose 
to  claim  it,  of  what  remained,  he  did  not  thereby  transfer 

(a)  2  Campb.  242. 
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the  actaal  possession  to  them.  Dixon  v.  Yates  {a)  shews  1858. 
that  a  delivery  of  part  does  not  operate  as  a  constractive  p«ab8ok  ~ 
delivery  of  the  whole,  although  it  is  made  with  the  D^^i^w 
intention  that  it  should  so  operate.  [Lord  Campbell  C.  J. 
Do  you  say  that,  if  the  first  vendor  has  acknowledged  the 
title  of  the  second  vendee,  he  has  still  a  lien  as  against 
the  first  vendee  ?]  Yes,  if  he  has  not  parted  with  the 
actual  possession  of  that  upon  which  he  claims  a  lien ; 
Dixon  V.  Yates  (a).  Here  the  remainder  of  the  goods 
were  at  the  Custom  House  in  the  defendant's  name. 
[]x)rd  Campbell  C.  J.  That  is  merely  a  technical  pos- 
session.] McEwan  v.  Smith  (&)  shews  what  the  real 
eflect  of  a  delivery  order  is ;  and  that  a  mere  agreement 
to  deliver  does  not  transfer  the  possession.  Toumhy  v. 
Crump  {e)  is  to  the  same  eflect  [Erie  J.  The  defendant 
would  have,  at  the  best,  only  a  contingent  lien,  dependent 
upon  the  bill  being  dishonoured.]  The  lien  is  suspended 
until  then.  [Crompton  J.  The  right  would  hardly  be  a 
right  of  lien  at  all :  it  would  be  something  analogous  to 
a  right  to  stop  in  transitu.] 

Manisttf,  in  reply.  The  argument  advanced  for  the 
defendant  is  in  direct  opposition  to  the  established  cases. 
[Lonl  Campbell  C.  J.  Is  there  any  case  in  which  the 
original  vendor  was  his  own  warehouse  keeper  ?]  That 
was  so  in  Toumley  v.  Crump  (c).  [Lord  Campbell  C.  J. 
There  the  vendor  expressly  recognised  the  title  of  the 
vendee.]  There  are  many  cases,  as  was  observed  by 
Bayley  J.  in  giving  judgment  in  Howes  v.  Watson  (d), 
shewing  that  such  recognition  may  be  by  implication,  so 
as  to  destroy  the  right  to  stop  in  transitu ;  Stoveld  v. 

(a)  SB.^Ad.^\Z.  (6)  2  H,  L.  C.  309. 

i€)iA.^B.6S.  (if)  2^.^U540. 
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1858.  Hughes  {a)  is  there  cited  as  an  authority  on  that  point 
Pbabson  And  that  case  also  shews  that,  if  the  first  vendee  acknow- 
D^wsoK.  l^^g^  the  title  of  the  second  vendee,  whether  he  transfer 
to  him  the  actual  possession  or  not,  the  original  vendor 
has  no  longer  the  right  to  stop  in  transitu  as  against  the 
first  vendee.  Hliitehouse  v.  Frost  {b)  is  to  the  same  effect 
In  TownUy  v.  Crump  {c)  the  agreement  to  deliver  was 
between  the  first  vendor  and  the  first  vendee ;  and  this 
distinction  was  noticed  by  the  Court  in  giving  judgment. 

Lord  Campbell  C.  J.  I  am  of  opinion  .that  the 
plaintifls  are  entitled  to  recover.  I  take  it  to  be  estab- 
lished by  the  authorities  that,  if  a  delivery  order  is 
lodged  with  the  warehouse  keeper,  and  he  accepts  it, 
he  becomes  the  agent  of  the  vendee  who  lodges  it,  and 
cannot  contest  his  title,  or  claim  a  lien  upon  the  goods. 
Were  this  otherwise,  commerce  could  not  be  safely  or 
successfully  carried  on.  Here  the  goods  were  in  the 
actual  possession  of  the  defendant,  being  at  a  bonded 
warehouse  in  his  name.  The  plaintifis  purchase  fix>m 
Askew,  and  lodge  the  delivery  order,  given  by  him  to 
them,  with  the  defendant  The  defendant  makes  no 
observation  at  the  time^  and  therefore  leads  the  plaii)tiffs 
to  believe  that  he  holds  for  them,  and  that  they^nay 
claim  the  goods  at  any  time.  At  that  time  he  had  no 
lien  against  Askew:  but,  if  he  meant  to  reserve  his  con- 
tingent right  of  lien,  heT  should  have  expressly  signified 
such  reservation  when  the  delivery  order  was  lodged. 
In  the  absence  of  any  such  statement,  the  state  of  things 
is  practically  as  if  the  defendant  had  expressly  said  to 
the  plaintiifs,  **  I  accept  the  delivery  order,  and  hold  the 

(a)  14  Eatt,  308. 

(b)  12  East,  614.     Sec  Swanwick  v.  Sothern,  9  A,^  E.  895. 

(c)  iA.^E.  58. 
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goods  for  you.**  He  does  not  add,  **  bat  I  have  a  lien  i858. 
upon  them  in  respect  of  Ashew^'^  or  any  words  to  that  pkarsoh 
effect ;  and  therefore  leads  them  to  suppose  that  he  has  p^^^^^ 
no  lien  upon  the  goods.  If  the  plaintifis  bad  been 
aware  that  he  had  such  a  lien,  they  would  have  taken 
away  the  goods,  so  as  to  prevent  them  from  being 
detained  by  the  defendant  The  title  of  the  purchaser 
being  once  acknowledged  by  the  warehouseman,-  the 
purchaser  has  a  right  to  treat  the  warehouseman  as  his 
agent;  and  the  latter  cannot  afterwards  set  up  a  right 
in  respect  of  a  third  party.  The  right  claimed  by  the 
defendant  is  analogous  to  a  right  of  stoppage  in  transitu ; 
and,  as  to  that,  there  are  many  cases  in  which  it  has  been 
decided  that,  after  the  first  vendor  has  parted  with  the 
possession  of  the  goods  to  the  second  vendee,  and  acknow- 
ledged his  title,  he  cannot  afterwards  stop  them  in  tran* 
situ  on  account  of  any  claim  against  the  first  vendee. 

CoLEBiDQB  J.  It  is  of  material  importance  not  to 
break  in  upon  the  effect  which  has  always  been  given 
to  delivery  orders :  and,  construing  this  delivery  order 
upon  the  usual  principle,  I  think  it  amounted  to  a  sub- 
stitution of  the  plaintiffs  in  Askew^s  rights.  Now,  what 
were  his  rights  ?  He  had,  at  that  time,  the  right  to  the 
possession  of  the  goods ;  and  the  defendant's  claim  of 
lien  had  not  yet  arisen.  Then,  by  accepting  the  delivery 
order  handed  over  to  him  by  the  plaintiffs,  the  defendant 
holds  the  goods  for  them  as  he  before  did  for  Askew, 
but  with  this  difference,  that,  as  the  plaintifis  had  paid 
for  the  goods,  and  Askew  had  not,  the  defendant  had  no 
contingent  lien  in  respect  of  the  plaintifis,  as  he  had  in 
respect  of  Askew  while  he  held  for  him,  and  the  plain- 
tiffs had  an  absolute  right  to  the  possession,  unclogged 
with  any  right  to  lien  on  the  part  of  the  defendant.     He 


T. 
DA.W80K, 
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185S.       could  not  keep  ative  any  lien  against  Askew  without 
PxAEsoK      express  notice  to  the  plaintifis:  and  he  gave  no  such 
notice :  indeed,  if  he  had,  it  is  clear  that  the  plaintifis 
would  not  have  left  the  goods  with  him. 

Erle  J.  I  am  of  the  same  opinion.  Some  ambiguity 
has  crept  in,  in  the  course  of  the  argument,  as  to  the 
word  **  possession.'*  The  defendant's  sale  to  Askew  was 
an  absolute  sale,  whether  the  goods  were  paid  for  in 
ready  money  or  by  a  bill  Ashao  then  acquired  the 
right  of  property  in  the  goods;  and  the  defendant's 
possession  was  as  much  the  possession  of  Askew  as  if 
the  goods  had  been  in  the  keeping  of  Askeu/s  servant. 
No  doubt  the  defendant  had  still  a  canihiffeni  right, 
analogous  to  a  right  of  stoppage  in  transitu,  to  hold 
back  the  goods  if  Askew  should,  before  obtaining  pos- 
session of  them,  become  insolvent  But,  before  any 
such  right  arose.  Askew  parted  with  his  right  of  property 
and  his  right  of  possession  to  the  plaintifis ;  and  the 
defendant's  right  of  lien  had  been  destroyed  by  his 
having  acknowledged  the  right  of  property  and  the  right 
of  possession  to  have  passed  from  Askew  to  the  plaintifis. 
No  express  recognition  of  the  plaintifis'  title  was  made : 
but  the  defendant's  conduct  amounts  to  a  recognition ; 
and  the  plaintifis  parted  with  their  money  on  that  under- 
standing. Under  these  circumstances,  the  defendant  has 
no  right  to  say  to  the  plaintifi;  **  You  shall  pay  me  the 
debt  due  from  AskewJ^ 

My  brother  CrompUm  (a)  authorizes  me  to  say  that  he 
concurs  with  the  rest  of  the  Court 

Judgment  for  the  plaintifis  (ft). 

(a)  Crompion  J.  bad  left  the  Court  in  tbe  course  of  the  argument. 
(A)  See  Blacklntm*a  Treatise  on  the  eject  of  the  Contract  qf  Sale,  4-e., 
Part  lu.  c.  2.  p.  234  &c. 
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JtiBT  against  Barker.  Friday, 

May  28th. 

A  CTION  by  the  indonee  of  a  proiaifiBoiy  note  against «.  j  prombe  to 

Plea,  to  the  first  coont  (on  the  promisscwy  note):  •i?'7"°?J* 
That  the  supposed  promissory  note  in  that  count  men-  "Q™  of  loo^ 

at  pernuma* 

tioned  was  and  is  in  the  words  and  figures  following,  randumo/ 

.  agreementm 

that  IS  to  say :  h.  sr 

'*  London,  29th  Od.  1857.         Held,  that 

a  promissory 

''I  promise  to  pay  to  Mr.  J.  C.  Saunders  or  his  order,  note  in  this 

form  was,  on 

at  three  months  after  date,  the  sum  of  one  hundred  the  face  of  it, 

J  J  /•  ^  anuncon- 

pounds  as  per  memorandum  of  agreement.  ditional  pio- 

**  Henry  John  Barker.  ^^^ 
"  Payable  at  105,  Upper  Thames  Street,  London^  ^1*3^4*^" 

Demurrer.     Joinder.  if  the  effect 

of  the  agree- 
ment be  to 

O'MaOey,  for  the  plaintiff.     The  defendant  contends  ",^Ve  con- 
that  the  words  "as  per  memorandum  of  agreement"  ^^'JSedefend- 
destroy  the  negotiability  of  the  instrument  as  a  promis-  "»*  to  shew 

sory  note  under  stat.  3  &  4  Ann.  c.  9.     But  that  is  not  out  the  agree- 
ment in  his 
so:  those  words  do  not  limit  the  absolute  promise  in  plea. 

writing,  signed  by  the  maker,  to  pay  a  certain  sum  to  a 
certain  person  at  a  certain  time :  and  that  is  all  that  the 
statute  requires.  The  note  here  shews  the  existence  of 
a  prior  agreement,  and  earmarks,  as  it  were,  the  pro- 
missory note,  so  as  to  prevent  the  supposition  that  the 
payment  is  to  be  in  respect  of  any  other  matter  than  the 
sum  of  money  due  under  that  agreement.  But  the  note 
is  still  an  absolute  and  unconditional  promissory  note. 
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1858.        [Lord  Campbell  C.  J.  The  plea,  to  be  good,  should  have 
Jury        ^^  ^^^  ^^®  agreement,  and  shewn  that  such  agreement 
Barker.      <n&de  the  note  conditional.] 

Raymond,  for  the  defendant  The  instrument  is  not 
a  promissory  note  within  either  the  law  of  merchants  or 
Stat.  3  &  4  Ann.  c  9.  It  is  not,  upon  the  face  of  it,  an 
unconditional  promise  to  pay:  the  words  ''as  per  me- 
morandum of  agreement'*  are,  at  least,  ambiguous,  and 
might  refer  to  some  arrangement  which  would  render 
the  note  valueless  to  indorsees.  [Erie  J.  The  words 
might  mean  only  '*as  I  agreed  to  do.*^  But  they  might 
have  another  meaning,  and  one  which  would  render  the 
promise  to  pay  conditional.  The  note  must,  on  the 
face  of  it,  be  an  absolute  promise  to  pay. 

Lord  Campbell  C.  J.  The  note  here  is  an  absolute 
and  unconditional  promise,  as  to  the  payer,  the  payee, 
the  amount,  and'  the  date.  If  the  addition  of  the  words 
in  question  make  the  promise  conditional,  it  is  on  the 
defendant  to  shew  that;  and  he  has  not  done  sa 

CoLERiBGE  J.  and  EaLE  J.  concurred  (a). 

Judgment  for  the  plaintiff. 

(a)  Crompton  J.  was  absent. 
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1858. 


Db  Pothonibb  against  Dr  Mattos.  Friday, 

^  May  28th. 

nPHE  first  count  of  the  declaration  set  out  a  charter-  Declaration 

party  made  between  plaintifF  and  defendant,  whereby  upon  a  charter- 

plaintiff  agreed  that  his  ship,  The  Bella  Donna,  should  ^^'eS^r"" 

proceed  to  a  dock  at  Birkenhead  with  all  convenient  c'Sncw^and 

dispatch,  and  there  load  coals  and  proceed  to  Constanti-  ^J„*  ~^*^° 

naple  and  deliver  the  same  for  certain  freight  payable  by  J'^'^^.P?^^ 

the  defendant  as  therein  mentioned :  that  the  ship  did  on  an  account 

stated. 

SO  proceed,  load  and  deliver:  Breach :  Non-payment         Pleaa:  i. 
The  declaration  also  contained  a  common  count  for  discharge  of 


freight  and  money  due  on  an  account  stated.  pfaintiffbefore 

First  plea,  to  the  first  count:  That,  before  any  breach,  roSd^of^*  ^ 
and  before  the  goods  had  been  loaded  on  board  the  ship,  p^yJ^JJ^"* 
plaintiff,  for  good  and  sufficient  considerations,  exonerated  ^»  (*^°  ^^^\ 
and  discharged  defendant  from  the  performance  of  the  ^  ^^^^  ^•- 

°  "^  claraUon, 

said  agreement.  parol  release 

Third  plea,  to  the  residue  of  the  declaration :  That  defendant 

defendant,  before  action,  satisfied  and  discharged  plain-  action  accrued. 

tiff's  claim  by  payment  ^'SSwe"* 

Fifth  plea,  to  the  whole  declaration,  upon  equitable  gi^i;^. 

That,  before 
cause  of  action 
accrued,  and  before  release  or  discharge  of  defendant  by  plaintiff,  or  payment,  all  the  right, 
title  and  interest  of  plaintiff  in  the  said  ship,  and  in  the  satd  charterparty,  was  assigned  to  £, 
and  then  became,  and  are  now,  vested  in  him,  of  vlhich  defendant  had  notice  before  the 
alleged  release  or  discharge  of  defendant  by  plaintiff,  or  payment :  that  plaintiff  released 
and  discharged  defendant,  and  made  the  payment,  without  the  authority,  knowledge  or 
consent  of  S. ;  that  the  release  and  discharge  were  given  by  the  plaintiff  to  defendant,  and 
obtained  by  defendant  from  plaintiff,  and  the  payment  made,  fraudulently,  and  with  the 
intent  to  defraud  A,  and  prevent  him  from  recovenng  in  respect  of  the  said  causes  of  action ; 
and  that  the  action  was  brought  by '^.  in  the  name  of  plaintiff,  on  behalf  of  S, :  that  plaintiff 
had  no  interest  in  the  said  action,  and  that  it  had  been  commenced  and  carried  on  for  the 
solo  use  and  benefit,  and  at  the  sole  expenoe  and  cost,  of  S. 

On  demurrer,  held  a  good  replication  on  equitable  grounds,  within  sect.  85  of  The 
Common  Law  Procedure  Act,  1854  (17  &  18  Ftci.  1. 1-25.). 


462  TRINITY  TERM. 

1858*       grounds :  That,  after  the  accruing  of  the  said  causes  of 

j^^         action,  plaintiff,  for  good  and  sufficient  considerations, 

PoTHOKiEB    released  and  discharged  defendant,  without  deed  under 

De  Mattos.   seal,  from  the  said  causes  of  action  and  all  damages  in 

respect  thereof. 

Replication,  on  equitable  grounds,  to  the  first  plea : 
That,  after  the  execution  of  the  sdd  charterpartj,  and 
before  any  part  of  the  said  cargo  was  received  or  loaded 
on  board  the  said  ship,  and  before  the  accrual  of  the 
causes  of  action  in  that  count  mentioned,  and  before 
the  plaintiff  exonerated  or  discharged  the  defendant  as 
in  the  first  plea  alleged,  the  said  ship  was,  to  wit  by  bill 
of  sale  duly  registered,  lawfully  and  for  good  and  suffi- 
cient considerations  sold,  transferred  and  assigned  by 
the  plaintiff  to  one  Salveson;  and  all  the  right,  title  and 
interest  of  the  plaintiff  to  and  in  the  said  ship  were  then 
duly  sold,  transferred,  assigned  and  made  over  to  the 
said  S. ;  and  all  the  right,  title  and  interest  of  the  plain- 
tiff to  and.  in  the  said  charterparty,  and  to  and  in  the 
performance  and  fulfilment  and  benefit  thereof,  and  the 
fireight  earned  or  payable  or  to  be  earned  or  payable 
under  or  by  virtue  of  the  same,  then  were  duly  and  for 
good  and  sufficient  consideration  sold,  transferred,  as- 
signed and  made  over. to,  and  then  became  and  ever 
since  have  been  wholly  and  absolutely  vested  in,  the 
said  S. :  and  the  plaintiff  then,  and  before  he  exonerated 
and  discharged  the  defendant  as  in  the  first  plea  alleged, 
ceased  to  have  any  right  or  title  to  or  interest  in  the 
said  ship  or  charterparty,  or  the  performance  or  fulfil- 
ment of  the  said  charterparty,  or  the  fireight  earned  or 
payable  or  to  be  earned  or  payable  under  or  by  virtue 
of  the  same :  of  all  which  said  several  premises  respec- 
tively the  defendant,  before  and  at  the  time  when  the 
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said  loading  of  the  said  cargo  on  board  the  said  ship,  as        1^53^ 
in  the  declaration  mentioned,  commenced,  and  before  ^ 

the  plaindff  exonerated  or  di8chaif;ed  the  defendant  as  Pothonieb 
in  the  said  first  plea  alleged,  had  dae  and  full  nodce  Db  Mattos. 
and  knowledge.  And  the  plaintiff  had  no  authority 
whatever  to  exonerate  or  discharge  the  defendant  as  in 
the  said  plea  mentioned;  and  he  exonerated  and  dis- 
charged the  defendant  as  therein  alleged  without  the 
authority,  knowledge,  consent  or  concurrence  of  the 
said  S.;  and  the  said  exoneration  and  discharge  were 
•  given  by  the  plaintiff  to  and  obtained  by  the  defendant 
firom  the  plaintiff  fraudulently  and  with  intent  to  definud 
the  said  S.  and  prevent  him  firom  recovering  in  respect 
of  the  causes  of  action  in  the  first  count  mentioned,  and 
obtaining  satisfaction  of  his  said  claims  and  payment  of 
the  said  balance  of  the  said  freight  in  the  said  first  count 
mentioned  and  so  due  under  and  by  virtue  of  the  said 
charterparty,  and  payable  to  him  as  aforesaid,  as  the 
defendant,  at  the  time  when  the  plaintiff  exonerated  and 
discharged  the  defendant  as  in  the  first  plea  mentioned, 
well  knew:  and  thereby  the  said  supposed  exoneration 
and  discharge  are  void.  And  the  plaintiff  further  says 
that  this  action  is  brought  by  the  said  S,  in  the  name 
of  the  plaintiff  for  and  on  behalf  of  the  said  S.  alone ; 
and  the  plaintiff  had  not,  when  he  so  exonerated  and 
discharged  the  defendant  as  in  the  first  plea  mentioned, 
any  interest  whatever  in  the  said  charterparty  or  the 
performance  thereof,  and  has  not,  and  never  had,  any 
interest  whatever  in  the  result  of  this  action ;  and  the 
same  has  been  commenced  and  is  carried  on  for  the 
sole  use  and  benefit,  and  at  the  sole  cost  and  expence, 
of  the  said  S. ' 
There  were  similar  replications,  mutatis  mutandis,  to 
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1858.        the  third  plea  and  to  the  fifth  pica  (as  to  so  much  of 
"^         each  as  related  to  the  charge  for  freight),  alleging  an 
assignment  of  the  freight  to  Salvesan:  and  also  to  the 
De  Mattos,    fifth  plea  (go  far  as  it  related  to  the  first  count)  a  similar 
replication  to  that  pleaded  to  the  first  plea. 
Demurrer.     Joinder. 

Ckasby,  for  the  defendant.  The  equitable  replica- 
tions are  bad.  In  the  first  place,  they  shew,  on  the  fiice 
ot  them,  collusion  between  the  plaintiflf  and  the  defend- 
ant; and  the  replication  to  the  third  plea  admits  the  fact 
that  the  plaintiff  has  been  paid.  The  plaintiff  cannot 
be  permitted  to  set  up  his  own  fraud  by  way  of  answer 
to  such  plea  of  payment ;  and  it  is  immaterial  whether 
he  be  suing  for  himself  or  on  behalf  of  another,  as  the 
(>ourt  can  look  only  at  the  parties  on  the  record ;  Jones 
V.  Yates  (a),  Gibson  ▼.  fVinter  {b).  [Lord  Campbell  C.  J« 
Those  cases  were  before  the  Act.]  But,  independently 
of  the  question  of  firaud,  the  fact  that  the  action,  though 
brought  in  the  tiame  of  the  nominal  plaintiff,  is  really  for 
the  benefit  of  a  third  person  is  not  such  an  answer  as  can 
be  set  up  under  sect  85  of  The  Common  Law  Procedure 
Act,  1854  ( 1 7  &  18  Vict  c.  125.>  An  equitable  replication 
under  that  statute  must  be  the  replication  of  the  plaintiff 
upon  the  record :  here  it  is,  practically,  the  replication  of 
the  person  for  whose  benefit  the  action  is  brought.  [Co/e- 
ridffe  J.  It  is  pleaded  by  the  nominal  plaintiff:  does  it 
not  shew  an  answer  to  the  plea  upon  equitable  grounds  ?] 
It  sets  up,  as  an  answer,  what  is,  at  most,  but  an  equity ; 
and  the  cases  which  have  been  decided  upon  the  statute 
shew  that  the  answer  set  up  by  an  equitable  replication 

(a)  9  B.^C.  632.  (6>  5  B.^  AtU  96. 
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most,  although  brought  before  the  Court  on  equitable        1858. 
grounds,  not  varj  the  right  of  demand  alleged  in  the  decla-  5^ 

ration ;  Beis  v.  Scottish  Eqtdtable  Atsuranee  Society  (a), 
Hunter  v.  Gibbons  (J).     The  facts  set  out  in  the  replica-    ^"  Mattos. 
don  here  would  give  this  plaintiff  no  right  to  sue. 

Unthanky  for  the  plaintiff.  The  replications  are  good. 
Before  The  Common  Law  Procedure  Act,  1854,  a  Court 
of  law  could  look  only  at  the  nominal  plaintiff;  and 
what  was  an  answer  to  his  claim  was  an  answer  to  the 
claim  of  the  person  for  whose  benefit  the  action  was 
brought.  That  was  decided  in  Jofies  v.  Yates  {c\  Gib' 
son  V.  Winter  (</),  and  other  cases.  But  even  then  a  Court 
of  law  could  exercise  an  equitable  jurisdiction  so  far  as 
to  permit  the  assignee  of  a  chose  in  action  to  sue  in 
the  name  of  the  assignor,  and  to  refuse  to  allow  a  plea 
of  payment  by  the  defendant,  after  notice  to  such  as- 
signor ;  Legh  v.  Legh  {e) ;  or  of  a  release  between  them, 
where  such  release  was,  to  the  knowledge  of  the  defend- 
ant, in  fraud  of  a  third  party  interested  in  the  claim ; 
Phillips  v.  Cloffett  (ff).  It  appears  from  Hammond  v. 
Messenger  (A)  that  a  Court  of  equity  will  allow  the 
assignee  of  a  debt  to  proceed  in  equity  directly  against 
the  debtor  where  the  assignor  has  done  any  act  which 
would  prevent  the  assignee  from  recovering  at  law  in  the 
assignor's  name.  That  is  an  authority  to  shew  that,  under 
such  circumstances  as,  for  instance,  in  the  present  case, 
a  Court  of  law  may,  in  the  exercise  of  its  equitable  juris- 
diction under  the  statute,  entertain  an  equitable  claim  of 

(a)  2H.^N.  19.  (6)  \  H.  ^  N,  459. 

(c)  9  B.^  a  632.  (rf)  5B.^  Ad.  96. 

(f)  I  B,^  P.  447.  (g)  n  M,  ^  W,  84. 

(A)  9  Sim.  327. 

E.   B.    &   E.  2   H 
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1858.  the  assignee.  These  replications,  therefore,  are  clearly 
j^  within  the  language  of  sect.  85,  since  they  "avoid" 
the  "  plea  on  equitable  grounds."  They  shew  that  the 
DeMattos.  assignee  is  really  the  plaintiff;  the  replications  must  be 
considered  as  his ;  and  he  is,  practically,  the  party  who 
sets  up  the  fraud  of  the  nominal  plaintiff.  In  Craib  v. 
D^Aeth  (a)  a  similar  replication  was  pleaded. 

Ckcuby,  in  reply.  The  replications,  in  effect,  allege 
that  the  action  was  brought  to  support  an  equitable 
claim.  The  plaintiff,  if  that  be  so,  should  have  sued 
in  a  Court  of  equity:  the  statute  permits  only  such 
answers  as  support,  on  equitable  grounds,  a  claim 
which,  in  its  inception,  is  a  legal  one.  The  effect  of 
the  replication  here  is  to  set  up  a  fresh  plaintiff;  that 
is  not  supporting  the  original  legal  claim,  or  answering, 
on  equitable  grounds,  the. plea  which  is  the  legal  defence 
to  that  claim.  Craib  v.  D'Aeth  (a)  is  in  favour  of  the 
defendant ;  for  it  shews  that  a  replication  in  this  form, 
if  it  is  to  be  considered  as  a  replication  at  all,  would 
have  been  just  as  good  before  The  Common  Law  Pro- 
cedure Act,  1854,  as  after  it:  and  that  therefore  the 
replications  here  lire  not,  as  they  profess  to  be,  repli- 
cations under  the  provisions  of  that  statute. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  these 
equitable  replications  are  good.  The  object  of  sect.  85 
of  The  Common  Law  Procedure  Act,  1854,  was  to 
allow  an  equitable  replication  to  a  plea  which  sets  out 
facts  that  can  be  answered  upon  equitable  grounds: 
such  a  plea,  in  fact,  as  the  Court  would,  before  the 

{a)   Note  (b)  to  Bauermnn  v.   Rndenius,  7  T,  R,  670. 
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statute,  have  set  aside   in   the  exercise  of  what  was        1858. 
called  its  equitable  jurisdiction.     Ever  since   Winch  v.  jdje 

Keeky{a)  Courts  of  law  have  allowed  the  assignee  to 
sue  in  the  name  of  the  assignor,  and,  where  any  defence 
to  the  assignee's  claim  is  founded  on  fraud  by  the  nominal 
plaintiff,  will  set  such  defence  aside.  By  the  statute  it 
was  intended  that  the  assignee  should  be  allowed  to  put 
his  own  answer  to  such  a  defence  upon  the  record, 
instead  of  bringing  it  forward,  as  he  was  obliged  to  do 
before,  by  affidavit  Gibson  v.  Winter  {b)  was  no  doubt 
a  correct  decision  as  the  law  then  stood  ;  we  could  then 
look  only  at  the  parties  on  the  record,  though  we  had, 
even  then,  an  equitable  jurisdiction,  in  the  exercise  of 
which  we  could  set  aside  a  plea  upon  grounds  which 
would  induce  a  Court  of  equity  to  do  so.  Here  the 
replications  are  clearly  within  the  statute :  they  deny  that 
the  nominal  plaintiff  had  any  right  to  release,  inasmuch 
as,  at  that  time,  he  had  no  interest,  and  is,  in  consequence, 
not  the  real  plaintiff  when  the  action  was  brought  The 
replications,  therefore,  **  avoid"  the  **  plea  on  equitable 
grounds." 

Coleridge  J.  In  deciding  this  question  I  think  wc 
may  confine  ourselves  to  the  construction  of  sect  85 
of  The  Common  Law  Procedure  Act,  1854.  To  that 
section  we  ought  to  give  as  liberal  a  construction  as  we 
&irly  can :  and  I  do  not  think  that  we  should  be  doing 
so  if  we  held,  as  has  been  contended  for  the  defendant, 
that  an  equitable  replication  under  the  statute  must  be 
in  support  of  a  demand  which,  in  its  inception,  is  a  legal 
one.     Before  the  statute,  a  cestui  que  trust  could  sue  in 

(o)  1  r.  R,  619.  (6)  6  B.  &•  Ad.  96. 

2  n  2 
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1858.  the  name  of  the  trustee;  and  in  certain  cases,  as  here, 
Bm  the  assignee  in  the  name  of  the  assignor.  The  decla- 
ration here  is  met  by  an  inequitable  plea.  That  plea 
we  could,  in  the  exercise  of  our  equitable  jurisdiction, 
have  set  aside  before  the  statute;  and  the  object  of 
sect.  85  was  to  give  to  the  plaintiff  the  power  of  answer- 
ing such  a  plea  himself,  and  making  such  answer  a  part 
of  the  record,  when  it  avoids  the  plea  upon  the  equitable 
grounds.  The  replications  do  so  here;  and  the  plaintiff 
is  therefore  entitled  to  judgment 

Eble  J.  The  replications  here  are  clearly  such  as 
the  Legblature  intended,  under  sect  85,  to  enable  a 
plaintiff  to  put  upon  the  record,  instead  of  going  into 
a  Court  of  equity  for  relief,  or  availing  himself,  by  a 
circuitous  process,  of  the  equitable  jurisdiction  of  the 
Courts  of  law.  Here  the  party  really  interested  is 
suing  in  the  name  of  the  nominal  plaintiff,  llie  plea 
is  a  legal  answer  to  the  nominal  plaintiff,  but  not  an 
equitable  answer  to  the  real  plaintiff,  the  assignee ;  the 
replications  avoid  that  plea  upon  equitable  grounds,  and 
are  clearly  within  the  provisions  of  the  statute. 

(Crompton  J.  was  absent) 

Judgment  for  the  plaintiff. 
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Henbt  John  Sybed,  appellant,  against  Mart    satmrdaf, 
Cabbuthebs,  respondent.  "^ 

npHIS  was  a  case  stated,  by  a  justice  of  the  borough  Under  atat. 

of  Liverpool^  for  the  opinion  of  this  Court,  under  «.  99.  ,.24.*  the 

Stat.  20  8c  21  Vict.c  43.  SS  JZ5. 

The  appellant  was  summoned  before  the  justice  upon  ^J^^^lT^' 

an  information  and  complaint,  laid  by  the  respondent,  ^®  premiBes 

which  charged  the  appellant:  *<For  that  Henrv  John  broker,  not 
^  '^'^  ^  affinnitively 

Syredf  heretofore,  to  wit  on  the  25th  day  of  August  then  shewn  to  ha?e 

and  now  last  past,  at  the  borough  aforesaid,  being  a  through  the 

person  then  and  there  using  and  exercising  the  trade  \^m^u\ 

and  business  of  a  pawnbroker,  did  lend  and  advance  to  ^''the^wwroh^ 

one  Mary  Carruthers  the  sum  of  1/.  5s,  upon  certain  „J?^*V**^ 

goods,  to  wit**  &c.,  "the  property  of  the  said  M.  Carru*  •j«»tioeto 
IT     I       .f  g^^g  satisfac- 

thers,  then  and  there  pawned  and  pledged  by  the  said  tion  to  the 

pawner;  there 
M.  Carruthers  with  the  said  H.  J.  Syred,  as  such  pawn-  being  no  prima 

broker  as  aforesaid;  and  that  the  said  goods  remained  tion  that  such 

in  pawn  and  so  pledged  as  aforesaid  with  the  said  H.  J.  to^the  defaSt, 

Syredf  so  being  such  pawnbroker  as  aforesaid,  at  the  owner  of  tiio 

borough  aforesaid,  until  the  said  22d  day  of  Fehniary  P'^J^' 

last :  and  that,  within  one  year  after  the  pawning  and  ^  >*  '^^ 

•^  .  under  itat. 

pledirins  of  the  said  soods  as  aforesaid,  and  within  20  &  21  vieu 
,,j  1.1  .  ,.,   «.43..wct.2 

twelve  calendar  months  now  last  past,  to  wit  on  the  said  b  satisfied  if 

22d  day  of  February  last,  at  the  borough  aforesaid,  the  wilhm^hml 

said  M.  Carruthers  applied  to  the  said  H.  J.  Syred,  so  obtainfn^' the 

case  from  the 
justice,  seeks 
to  find  the  respondent,  but  cannot  do  so,  and,  within  such  three  days,  gives  notice  to  the 
attorney  who  represented  the  respondent  before  the  magistrate,  and,  after  the  expiration  of 
the  three  days,  gives  notice  to  the  respondent,  who  does  not  object     Under  sucn  circum- 
stances, the  Court  will  hear  the  appellant  though  the  respondent  does  not  appear. 
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1868.  being  such  pawnbroker  as  aforesaid,  and  there  offered 
Stiied  ^o  redeem  the  said  goods  so  pawned  and  pledged  as 
Carkbthkbb.  *for®said :  whereon  it  appeared  that  the  said  goods  had 
become  and  had  been  rendered  of  less  value  than  the 
same  were  at  the  time  of  pawning  and  pledging  as  afore- 
said, bj  and  through  the  default  of  the  said  H.  J,  Syredy 
his  agents  and  servants."  The  case  then  proceeded  as 
follows. 

''  The  parties  appeared  before  me  on  the  summons : 
and  I  heard  the  case. 

'*  Having  heard  it^  I  find  that  the  said  appellant  was 
such  pawnbroker  as  in  the  information  is  alleged ;  and 
that  the  said  goods  were  pledged  as  aforesaid;  and  that 
such  application  and  offer  was  duly  made,  and  in  due 
time,  by  the  said  M,  Carruthers  as  aforesaid ;  and  that 
the  said  goods  had  become  and  had  been  rendered  of 
less  value  than  the  same  were  at  the  time  of  pawning 
and  pledging  as  aforesaid:  and  I  find  that  the  said 
goods  had  so,  as  aforesaid,  become  and  been  rendered 
of  less  value  by  means  of  an  accidental  fire  which  took 
place  upon,  and  consumed  a  part  of,  the  premises  of  the 
appellant,  in  which  he  carried  on  his  business  of  a 
pawnbroker,  and  kept  his  pawns  and  pledges.  And 
there  was  no  evidence  before  me  to  shew  that  such  fire 
was  occasioned  by  the  negligence  or  default  of  any 
person.  I  was  of  opinion,  however,  that,  under  the  pro- 
visions of  the  Pawnbrokers  Act,  39  &  40  G.  3.  c.  99. 
8.  24.,  the  pawnbroker  is  responsible  for  the  state  of  his 
premises ;  and  that,  unless  direct  evidence  was  given  of 
the  cause  of  the  fire,  shewing  that  he  was  not  in  fault, 
I  ought  to  infer  that  it  arose  by  his  default  I  also 
thoup;ht  that  the  appellant,  under  the  circumstances  above 
shewn,  was  responsible.    And  I  made  the  order,"  &c. 
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The  case  concluded,  bj  requesting  **  the  opinion  of        1858. 
the  Court,  whether,  upon  the  facts  stated  in  the  case,  I        stbed 
was  bound  to  or  ought  to  have  made  the  said  order :    c^^b Jtbibs. 
and  I  pray  the  opinion  of  the  Court  thereupon;  and 
that  the  said  Court  will  make  such  order  and  take  such 
steps  thereon  as  to  the  said  Court  shall  seem  meet :  the 
only  question  upon  which  I  wish  to  ask  the  opinion  of 
the  said  Court  is.  Whether  the  evidence  as  to  the  mode 
in  which  the  said  goods  were  damaged  bound  me  to 
make  the  said  order,  or  justified  me  in  so  doing.** 

A  copy  of  the  order  was  subjoined,  which  recited  the 
summons,  and  set  out  the  complaint  (which  corresponded 
with  the  statement  in  the  body  of  the  case)  and  the  ap- 
pearance of  the  parties  before  the  adjudicating  justice. 
**  And  now,  having  heard  the  matter  of  the  said  com- 
plaint upon  the  oath  of  the  said  M.  Carrut/iers,  and 
having  heard  the  said  H.  J.  Syred  in  answer  thereto, 
and,  it  appearing  to  me,  the  said  last  named  justice,  that 
the  said  goods  had  become  and  had  been  rendered  of 
less  value  than  the  same  were  at  the  time  of  the  pawning 
and  pledging  thereof  as  aforesaid,  by  and  through  the 
default  of  the  said  H.  J.  Syred,  his  agents  or  servants  : 
I,  the  said  last  named  justice,  did  thereupon  allow, 
award  and  adjudge  the  sum  of  R  95.  as  a  reasonable 
satisfaction  to  be  paid  by  the  said  H.  J.  Syred  to  tho 
said  M.  Carruthers  in  respect  of  such  damage  of  the 
said  goods:  and,  the  said  sum  of  1/.  95.,  so  allowed, 
awarded  and  adjudged  as  such  satisfaction  as  aforesaid 
to  the  said  M.  Carruthers,  the  owner  of  the  said  goods 
as  aforesaid,  exceeding  the  principal  and  profit  due  to 
the  said  H.  J.  Syred  as  such  pawnbroker  aforesaid  in 
respect  of  the  said  goods,  to  wit  exceeding  the  sum  of 
1/.  Is.  6i/.,  being  the  amount  of  snch  principal  and  profit 
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1858.       due  in  respect  of  the  said  goods,  I  do  further  order  that 
St&ed       ^^^  ^^^^  ^*  *^'  Syred  shall  deliver  the  said  goods  so 
Carbbtuem.  pledged  as   aforesaid   to   the  said  M.  Carruthers,  the 
owner  thereof,  without  being  paid  anything  for  prin- 
cipal or  profit  in  respect  thereof,  and  shall  also^  pay  to 
the  said  M,  CarrtUhers^  the  person  entitled  thereto,  the 
sum  of  Is.  6£^.,  being  the  amount  of  the  excess  in  respect 
of  the  said  goods,  under  the  penalty  of  lOL  to  be  reco- 
vered and  applied  in  manner  and  pursuant  to  the  statute 
in  that  behalf  made  and  provided." 
No  one  appeared  for  the  respondent. 

Brett,  for  the  appellant,  produced  an  aflSdavit  that  the 
appellant  had,  within  three  days  after  receiving  the  case 
from  the  justice,  attempted  to  find  the  respondent,  but 
had  been  unable  to  do  so ;  and  had,  within  the  same 
three  days,  served  a  copy  of  the  case  on  the  attorney 
who  had  appeared  before  the  magistrate  in  support  of 
the  complaint ;  and  that  he  had  also,  after  the  expiration 
of  the  three  days,  served  a  copy  on  the  respondent 
herself,  who  made  no  objection. 

Lord  Campbell  C.  J.  That  is  a  sufficient  compliance 
with  sect.  2  of  stat.  20  &  21  Vict  c.  43. 

Brett  The  adjudication  is  under  sect  24  of  stat. 
39  &  40  Cr.  3.  c.  99.,  which  empowers  the  justice  to  award 
satisfaction  where  goods  pawned  ''are  become  or  have 
been  rendered  of  less  value  than  the  same  were  at  the 
time  of  pawning  or  pledging  thereof,  by  or  through  the 
default^  neglect,  or  wilful  misbehaviour  of  the  person  or 
persons  with  whom  the  same  were  so  pledged  or  pawned, 
his,  her,  or  their  executors,  administrators,  or  assigns, 
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agents  or  seryants."    It  clearly  lies  upon   the  party        1858. 
complaining  to   prove   the  default,   neglect  or  wilful        stred 
misbehaviour;  and  that  is  not  done  by  shewing  that  carruthbbb. 
an  accidental  fire  has  occurred  on  the  premises  of  the 
pawnbroker.     The  pawnbroker  is  not  responsible  for 
the  state  of  his  premises  unless  he  has  been  negligent ; 
nor  can  there  be,  as  the  magistrate  seems  to  have  as- 
sumed, a  prima  facie  presumption  of  negligence  on  his 
part.    At  common  law,  such  a  bailee  is  not  an  insurer ; 
he  is  to  take  such  care  of  the  goods  as  he  would  reason- 
ably take  of  his  own ;  Coggs  v.  Bernard  (a).     It  is  diffi- 
cult to  see  how  the  pawnee  could  effect  an  insurance  on 
the  goods:  at  any  rate  his  interest  cannot  be  greater 
than  the  sum  he  has  advanced. 

Lord  Campbell  C.  J.  It  would  be  very  unjust  if  he 
were  liable  without  any  default  of  his  own :  the  statute 
guards  against  that  by  the  very  words  used.  Here  we 
have,  as  far  as  the  proof  goes,  an  accidental  fire  without 
his  default,  neglect  or  wilful  mbbehaviour. 

CoLERiDQE,  Ekle  and  Cbompton  Js.  concurred. 

Judgment  for  appellant  (A). 

(a)  *X  Ld.  Raym,  909.     See  note  to  ^.  C.  in  1  SmitiCt  £.  Go.  162 
(4th  ed.). 
(6)  See  ExparU  Cording,  A  B.^  Ad.  198. 
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1858. 


Saturday,         The  QuEEN  aoainst  Mainwaring  and  others. 

May  29lb. 

Stat.  18  &  19  I^TANDAMUS    directed    to    Rowland  Mainwaring^ 

9, 14.  enactf  Thomos  Fletcher    Twemlaw,    James    Glooer    and 

ImpoSed^bj  Uie  ^^^^  Ridgway^  Esquires,  four  justices  of  Staffordshire, 

rowv"Sd*^  The  writ  suggested  that,  on  20th  January  1857,  "  a 

within  three  certain    information    and    complaint   airainst   Lancelot 

iDonthfoftho  ^       ^  ^ 

commission  of    LleweUyn  Haslope,  as  principal  agent  of  John  Edentor 

Within  three  Heathcote^  Esquire,  the  owner  of  the  Woodshutts  Col- 
months  of  the  ,  .  i        i.     ^     «         •        i  •  i  n 

commission  of    hery^  in  the  parish  of  Audleyf  m  the  said  county  ot 

offe*co%n         Stafford,  for  an  offence  against  the  Act"  (18  &  19  Vict, 

wM  uS  Wore  ^-  108.,  «  To  amend  the  law  for  the  inspection  of  coal 

"h^"*?tWn       ™'J^^8  '^^  Great  Britain^)^  "  came  on  to  be  heard  before 

the  three  you,  the  Said  keepers  of  our  peace  and  justices ;  and 

to  hear.   After  you,  the  Said  keepers  of  our  peace  and  justices,  were 

the  expiration 

of  the  three  then  and  there  required  by  and  on  behalf  of  Thomas 

damns  issued  ffynne,  Esquire,   an   inspector  of  coal  mines  for  the 

rhenTtohM^.  district  in  which  the  said  colliery  is  situate,  to  hear  and 

ih*rslnce™he  determine  the  merits  of  the  said  information  and  com- 

issuinjr  of  the  plaint:  but  that  you,  the  said  keepers  of  our  peace  and 

heard,  when  it  justices,  well  knowing  the  premises,  but  not  regarding 

them  that  the  your  duty  in  that  behalf,  then  and  there  wholly  neglected 

was  protected  and  refused  to  hear  and  determine  the  said  information 

time.^anT^ey  ^^d  Complaint,  and  dismissed  the  same  without  hearing 

dismUscdtho  °°^  determining  the  merits  thereof;  nor  have  you,  or 

*"on"deinurrcr  ^^^  °^  ^^^^  ^'  ^^^  ^™®  since,  heard  and  determined 
to  the  man- 
damus : 

Judgment  for  defendants,  on  the  ground  that  they  had  obeyed  the  writ  by  deciding  the 
case,  whether  their  decision  was  right  or  wrong. 

SemUe,  per  Lord  Campbell  C.  J.  and  Crompton  J.,  that  it  was  right :  per  ColeridjftJ,  and 
Erie  J.,  that  it  was  wrong. 


V. 

Mainwarino. 
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the  saiae:    in  coDtempt"  &c.     The  writ  then  com-        i^^g, 
manded :  "  That  you  do  forthwith  proceed  to  hear  and    The  Queew 
determine  the  merits  of  the  said  information  and  com- 
plainty  or  that  jou  shew  us  cause"  &c.     Tested,  14th 
Matfy  20  Vicioria. 

The  justices,  by  return  dated  9th  March  1858,  re- 
turned '^that  the  information  and  complaint  in  the 
within  writ  mentioned  was  not,  after  the  issuing  of  the 
said  writ,  in  any  manner  prosecuted  or  proceeded  with 
by  Thomas  fFynne,  or  by  any  person  on  his  behalf,  or 
by  any  other  person  whatsoever,  nor  were  we,  or  either 
of  us,  required  by  any  person  to  hear  and  determine  the 
same,  until  the  notice  hereinafter  mentioned  was  re- 
ceived by  us.  That,  on  the  r2th  day  of  December,  a.d. 
1857,  we  were  served  with  a  notice  that  the  further 
hearing  of  the  said  information  and  complaint,  in  pur- 
suance of  the  within  writ,  would  take  place  at  ten  o'clock 
in  the  forenoon  on  Tuesday,  the  22d  day  of  December, 
A.  D,  1857,  at"  &c.  *^  in  the  said  county  of  Stafford; 
and  that  we,  Rowland  Mainwaring  and  Thomas  Fletcher 
Twemlow,  two  of  such  justices  aforesaid,  did  accordingly, 
in  compliance  with  such  notice,  and  for  the  purpose  of 
hearing  and  determining  the  said  information  and  com- 
plaint, attend  at  the  said  last  mentioned  time  and  place ; 
and  did  then  and  there,  in  obedience  to  the  within  writ, 
proceed  to,  and  did,  hear  and  determine  the  said  infor- 
mation and  complaint.  And  we  do  hereby  further 
humbly  certify  that,  upon  such  hearing  as  last  aforesaid, 
it  appeared  before  us,  as  the  fact  was,  that  the  said 
information  and  complaint  was  a  certain  information 
and  complaint  of  Thomas  Wynne,  of"  &c.,  <^  that  Lance- 
lot Llewellyn  Haslope,  of**  &c.,  '^on  the  17th  day  of 
December  1856,  at  the  parish  of  Audley,  in  the  said 
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1S58.       county,  being  the  principal    agent   to  Jokn  Edensor 
The  QuKBK     Seatkcaiey  Esquire,  at  the  WoodshutU  ColKery^  in  the 
said  parish  of  Audleyj  did  neglect  one  of  the  general 
rules  directed  to  be  observed  by  the  statute  in  such  case 
made  and  provided,  by  neglecting  to  provide  a  proper 
indicator  to  a  certain  steam  engine  at  the  said  colliery 
used  for  lowering  and  raising  persons :  and  that,  upon 
such  hearing  as  last  aforesaid,  it  further  appeared  before 
us  that  the  said  alleged  offence  was  committed  on  the 
17th  day  of  December  A.  d.  1856 ;  that  the  said  infor- 
mation and  complaint  was  made  by  the  said  Thomas 
Wynne  on  the  9th  day  of  January  a.  d.  1857 ;  that  the 
said  original  hearing  of  the  said  information  and  com- 
plaint and  dismissal  of  the  same,  as  is  the  within  writ 
mentioned,  was  on  the  day  and  time  and  at  the  place 
therein  also  in  that  behalf  mentioned.     Whereupon,  as 
it  then  manifestly  appeared  before  us  that  more  than 
three  months  had  elapsed  since  the  said  alleged  com- 
mission of  the  said  alleged  offence,  we  did  then  and 
there,  upon  the  said  hearing,  adjudge  and  determine 
that  the  said  L.  L.  Haslope  was  protected  by  the  said 
lapse  of  time,  and  could  not  then  be  convicted  of  the 
said  offence :  And  we  did  then  and  there  adjudge  and 
determine  that  the  said  information  and  complaint  be 
dismissed :  as  we  humbly  submit  we  were  for  the  cause 
aforesaid  bound  in  law  to  do.'' 
Demurrer.    Joinder. 

Webby,  for  the  Crown.  The  defendants  return  that 
they  have  obeyed  the  writ :  but,  as  they  set  forth  how 
they  profess  to  obey  it,  the  question  is  raised,  whether 
what  they  have  done  is  an  obedience  to  the  wriL  The 
information  and  the  first  refusal  to  hear   were  both 
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within  the  three  months  limited  in  stat  18  &  19  Viet.  iS58, 
c.  108.  s.  14.>  which  enacts  that  ''all  penalties  imposed  The  Queen 
by  this  Act  may  be  recovered  in  a  summary  manner  jixiKwlniHo. 
before  two  justices  of  the  peace,"  ''  having  jurisdiction 
in  the  county  or  place  where  the  offence  is  committed, 
within  three  months  of  the  commission  of  the  same,  in 
the  manner  prescribed  by  the  law  in  that  behalt"  The 
mandamus  is  tested  on  14th  May^  more  than  three 
months  after  the  commission  qf  the  offence :  and  it  must 
be  now  presumed  to  have  issued  rightly:  the  justices, 
however,  by  their  return,  in  effect  contend  that  the 
mandamus  itself  was  too  late.  But,  as  they  shew  that 
the  delay  has  arisen  from  their  own  default,  they  are 
not  entitled  to  make  this  answer.  [Lord  Campbell  C.  J. 
They  could  obey  the  writ  only  by  .following  the  law  as 
it  stood.]  Then,  secondly,  ''recovered"  in  sect,  14  refers, 
not  to  the  time  of  the  decision,  but  to  the  time  when 
the  proceedings  were  instituted;  that  is,  in  this  case,  to 
the  exhibiting  of  the  information.  The  course  of  sum- 
mary proceedings  is  prescribed  by  stat.  11  &  12  Vict 
c  43.  On  the  information,  the  justices  issue  the  sum- 
mons; then,  if  necessary,  a  warrant;  then  follows  the 
hearing  &c.  All  following  the  information  is  the  act  of 
the  justices:  there  is  nothing  prescribing  when  judgment 
is  to  be  given.  [Lord  Campbell  C.  J.  May  the  justices 
proceed  at  any  distance  of  time  after  the  information  ? 
Must  the  summons  not  be  within  three  months?]  At 
any  rate  it  was  so  here.  [Lord  Campbell  C.  J.  The 
justices  might  adjourn.]  They  might  so :  but  perhaps 
it  can  hardly  be  said  that  this  was  a  case  of  adjournment. 
In  Rex  V.  KiUminster  {a)  Coleridge  J.  doubted  whether 

(a)  7  C.  4-  P.  228. 
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IS5S.  ^^  °o^  under  stat.  9  G.  4.  c.  69.  ("For  the  more  effec- 
The  Queen  ^"*'  prevention  of  persons  going  armed  by  night  for  the 
destruction  of  game'*),  sect.  4,  the  preferring  of  a  bill  of 
indictment  within  twelve  months  after  the  commission 
of  the  offence  satisBed  the  statute,  so  as  to  entitle  the 
prosecutor,  such  bill  having  been  ignored,  to  prefer  a 
second  bill  after  the  twelve  months  had  expired.  There 
the  statute  simply  directed  that  "the  prosecution  for 
every  offence  punishable  upon  indictment,"  "by  virtue 
of  this  Act,  shall  be  commenced  within  twelve  calendar 
months  after  the  commission  of  such  offence."  The  lan- 
guage of  Stat.  8  &  9  fF.  3.  c.  26.  («  For  the  better  prevent- 
ing the  counterfeiting  the  current  coin  of  this  kingdom"), 
sect.  9,  is  "  that  no  prosecution  shall  be  made  for  any 
offence  against  this  Act,  unless  such  prosecution  be 
commenced  within  three  months  after  such  offence 
committed.*'  It  was  "held  that  the  information  and 
proceeding  before  the  magistrate  was  the  commence- 
ment of  the  prosecution  within  the  meaning  of  the  Act;" 
Rex  v.  Willace  (a).  Rex  v.  Tolley  (b)  was  a  case  under 
Stat  5  Ann.  c.  14.  ("  For  the  better  preservation  of  the 
game")  and  9  Ann.  c,  25.  ("For  making  the  Act  of  the 
fifth  year  of  Her  Majesty's  reign,  for  the  better  preser- 
vation of  the  game,  perpetual,  and  for  making  the  same 
more  effectual").  The  defendant  was  convicted  under 
sect.  1  of  the  latter  Act,  which  provides  that  the  forfei- 
tures shall  "  be  recovered  by  such  means,  and  in  such 
manner  and  form,  and  within  such  time,  and  to  such 
use,  as  are  prescribed  by  the  said  Act,"  5  Ann.  c.  14. ; 
sect.  2  of  which  provides  ^^  that  such  conviction  be  made 
within  three  months  after  such  offence  committed :"  and 

(a)  1  East'9  p.  a  186.  (6)  3  Emt,  467. 
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it  was  held  that,  a  heariDg  having  taken  place  within        iggg, 
the  three  months,  which  was,  by  consent  of  parties,    The  Queen 
adjourned  to  a  day  later  than  the  three  months,  and  the  -^j^jj^^^^j^q^ 
defendant  having  been  on  the  day  last  mentioned  con- 
victed, the  conviction  was  bad.     That  turned  upon  the 
word  "conviction:"  the  question  as  to  when  the  recovery 
of  a  penalty  takes  place  is  different 

Bavill,  contra,  was  not  called  upon. 

Lord  Campbell  C.  J.  I  deplore  the  circumstances 
which  have  prevented,  in  this  instance,  the  enforcement 
of  a  beneficial  Act  But  the  magistrates  have  bon4  fide 
exercised  their  judgment  They  have  obeyed  the  writ 
which  directed  them  to  hear,  even  if  they  have  come  to 
a  wrong  decision.  But  I  think  that  they  have  not 
come  to  a  wrong  decision.  The  provision  is,  not  that 
the  proceedings  shall  be  commenced  within  a  given 
time,  but  that  the  penalties  may  be  recovered  within 
the  time.  The  effect  of  that  seems  to  me  clearly  to  be 
that  there  must  be  judgment  for  the  penalty  within  the 
three  months.  However  much  the  magistrates  might 
have  misconducted  themselves  in  first  refusing  to  hear, 
they  would  be  bound,  when  they  did  hear,  to  decide 
according  to  law. 

CoLERiBOE  J.  I  am  of  the  same  opinion,  on  the 
ground  that  the  magistrates  have  come  to  a  decision, 
and,  as  we  must  take  it,  bona  fide.  I  confess  I  have 
great  doubts  whether  they  have  decided  rightly.  The 
question  turns  on  the  word  "recovered."  I  should 
rather  think  that,  when  the  proceeding  was  commenced 
within  the  time,  the  statutory  limitation  was  at  an  end. 
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1858.        But  it  is  unnecessary  for  us  to  pronounce  a  derision 
Tho  QuEBs    "P<>"  ^^8  point :  the  magistrates  had  the  right  of  deter- 
MaihwIbiko.  "lining  it. 

Eblb  J.  It  is  clear  to  me  that  we  must  give  judgment 
for  the  defendants,  on  the  ground  that  they  have  heard 
the  case :  that  is  the  safer  ground.  But  I  rather  think 
that^  if  there  is  a  hearing  within  three  months,  and  ne- 
cessity (as,  for  instance,  in  a  case  of  ill  health)  arises  for 
an  adjournment,  a  decision  after  and  in  pursuance  of 
such  adjournment  would  be  within  the  time. 

Cbompton  J.  The  impression  on  my  mind  is  that 
the  recovery  takes  place  when  the  judgment  is  pro- 
nounced, and  that  the  effect  of  an  adjournment  might 
be  that  the  time  would  elapse.  But  at  all  events  it  must 
be  considered  that  here  the  case  was  sent  back  for  the 
judgment  of  the  magistrates;  for,  if  it  had  been  clear 
that  the  recovery  could  not  take  place  within  the  time 
limited,  we  should  not  have  been  justified  in  sending 
the  case  back.  We  therefore  sent  it  to  them  for  their 
judgment:  and  I  cannot  say  that  they  have  judged 
wrongly :  I  rather  think  that  they  have  judged  rightly. 

Judgment  for  defendants. 
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The  Queen  against  Richabd  Woods.  stuurday, 

^  May  29ih. 

/^N  appeal  by  Richard  Woods^  of  the  parish  of  CottU-   iF.ippealed 

ford^  Oxfordshire,  against  a  rate  for  the  relief  of  the  S^w^' 
poor  of  the  parish  of  Hethe,  in  the  same  county,  the  |*n  tk^'pII^Jh 
Sessions  confirmed  the  rate,  subject  to  a  case,  in  sub-  of -^/foccu- 

'         •'  *  pier  of  land  to 

Stance  as  follows.  an  amount 

rwrt  .  1  r  named  and  of 

The  panshes  of  Hethe  and  Cattisfard  in  the  county  of  a  value  named. 

Oxford  adjoin  each  other;  and  within  them  is  situated  affirmed  the 

a  farm  of  five  hundred  and  ninety  five  acres,  which,  a Msei^icb 

before  and  at  the  time  of  the  making  of  the  rate  herein-  Sd^pytL 

after  mentioned,  was  and  still  is  in  the  sole  occupation  JJU^n^j^^. 

of  the  appellant  and  that  it  wai 

^^ ^  of  the  value 

The  said  farm  consists  partly  of  one  hundred  and  stated:  but 

^  that  he  alio 

nmety  five  acres,  two  roods  and  thirty  two  perches,  which  occupied  land 
form  part  of  the  said  parish  of  H^he,  and  partly  of  three  pariah  of  c.  T 
hundred  and  ninety  nine  acres,  one  rood  and  eight  not  known  ^'^ 
perches,  being  the  residue  of  the  said  farm,  which  form  ^f^'^  ^^^^ 
part  of  the  said  parish  of  CoUisfonL  Neither  the  Zhi^mc'^ 
respondents,  nor  the  appellant,  nor  the  parishioners  of  ^<nv)>  the 

"^  "^"^  *^  quantity  occtt- 

CotHsford,  know  or  can  point  out  what  part  of  the  said  pied  »  each 
fium  forms  the  said  part  of  the  parish  of  Hethe,  or  what  and  the  value 
part  forms  the  said  part  of  the  parish  of  Co^ftg/brcL   *^And  ^H^U  ^ 
we  find  that  the  same  is  unknown.''    The  occupiers  for  ^rUorwas 
the  time  being  of  the  said  farm  have  always  been  rated  Ihafthe  nu!f 
by  and  to,  and  paid  rates  to,  the  said  parish  of  Hethe,  J^e  sI^rioM^not 
poor  rates,  church  rates^  highway  rates  and  land  tax,  in  ^i°«r  bound  to 
respect  of  such  one  hundred  and  ninety  five  acres,  two  particular  por- 

tion  which 
E.  B.   &  B.  2   I  was  within  JET. 
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Woods. 


roods  and  thirty  two  perches;  and  they  have  in  like 
manner  been  rated  by  and  to,  and  paid  rates  to,  the 
said  parish  of  Cottisford  in  respect  of  the  said  residue  of 
the  said  farm. 

On  16th  October f  1856,  the  appellant  was  rated  in 
and  by  the  said  parish  of  Hethe  to  a  rate  for  the  relief 
of  the  poor  of  the  said  parish  of  Hetkcy  in  respect  of  one 
hnndred  and  ninety  five  acres,  two  roods  and  thirty  two 
perches,  parcel  of  the  said  farm. 

The  following  is  a  copy  of  the  said  rate. 


No. 

Nam«of 
Oocn- 
pier. 

Name  of 
Owner. 

Description  of 
Property  rated. 

SltanUon  of 
Property. 

Estimated 
extent. 

QroeaesU- 

mated 
rental. 

Rateable 

value. 

Bate  at 
U.SA 
in  the 
pound. 

41 

IToods, 
Bichcn-d 

RamMosf. 

Esq. 

Land. 

Hethe 
Ty  thing. 

A.   B.  T. 
196  3  82 

£    •.  d. 
68    I    3 

£  a.    d. 
68    6    8 

£8.   d. 
8  12  m 

The  amount  so  assessed  in  respect  of  the  said  195 
acres,  2  roods  and  32  perches  is,  as  regards  the  appellant, 
a  reasonable  amount,  whichever  part  of  the  said  farm 
be  assumed  to  belong  to  Hethe;  there  not  being  any 
195  acres,  2  roods  and  32  perches  of  the  said  farm  of 
less  rateable  value  than  the  sum  so  assessed.  **  Subject 
to  the  question  submitted  to  the  Court,  we  find  that 
the  said  rate  was  in  all  respects  duly  made ;  and,  sub- 
ject to  such  question,  we  confirm  the  same.  And  the 
question  which  is  submitted  to  the  Court  is : 

'^  Whether  a  valid  poor  rate  can  be  made  in  respect  of 
the  said  195  acres,  2  roods  and  32  perches,  parcel  of  the 
said  farm,  under  the  above  circumstances,  without  it 


The  QuKKH 
Woods. 
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being  stated  or  known  in  respect  of  which  part  of  the  1858. 
said  farm  such  rate  is  so  made.  If  the  Court  shall  be 
of  opinion  that  a  valid  poor's  rate  can  be  made  in  respect 
of  part  of  a  farm  under  such  circumstances,  then  the 
rate  is  to  be  confirmed.  If  the  Court  shall  be  of  a 
contrary  opinion,  then  the  rate  is  to  be  quashed." 

Bovill  and  Cripps,  in  support  of  the  order  of  Sessions. 
The  appellant  is  a  rateable  occupier  within  stat.  43  Eb'z. 
€»  2.;  and  he  is  rateable  to  the  amount  assessed,  as 
appears  by  the  express  finding  in  the  case.  The  fact  is 
(bund  that  he  occupies  land,  within  the  parish,  to  the 
extent  and  value  named.  What  the  particular  property 
is  which  he  does  so  occupy  is  immaterial :  the  lands  of 
the  two  parishes  are  intermixed ;  but  there  is  no  ques- 
tion as  to  the  amount:  and  such  cases  cannot  be  un- 
common. The  appellant  can  shew  no  grievance :  and, 
in  fact,  it  appears  that  he  has  for  a  long  time  made  the 
payments  without  objection.  The  objection,  if  it  were 
good,  would  equally  apply  to  the  payment  of  rates  in 
CottirforcL  In  Regma  v.  JEastem  Counties  Railway  Com- 
party  (a)  the  description,  in  the  rate,  of  the  property 
rated. was  *' land  &&"  The  Court  held  that  this  did  not 
authorize  justices  to  refuse  a  warrant  of  distress;  leaving, 
however,  the  question  as  to  the  validity  of  the  rate  to 
be  raised  on  appeal.  The  Sessions  have  confirmed  the 
rate;  which  therefore  must  stand  unless  it  be  affirma- 
tively shewn  to  be  unlawful. 

PaMey  and  R.  Sawyer^  contra.     The  appellant  of 
course  is  willing  to  pay  the  rate  for  the  full  value  of  the 

(a)  5^.^^.974. 

2  I  2 
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1858.  ^^^^  which  he  occupies:  and  it  is  indifferent  to  him  to 
The  QuEKH  w^ict  parish  he  pays  it :  what  he  is  apprehensive  of  is 
Woods  ^^^^  ^®  ^^^  ^®  made  to  pay  for  the  same  land  twice 
over.  The  parish  of  Caitisford  may  not  agree  as  to  the 
several  amounts  in  the  two  parishes.  If  two  different 
parties  occupied  the  land,  it  would  be  impracticable  to 
apportion  the  rates  in  the  two  parishes.  It  would  not 
be  enough  to  shew  that  a  man  occupied  half  a  dozen 
houses  in  some  parish  or  other,  and  then  to  rate  him  in 
a  particular  parish.  The  appellant  could  not  be  liable 
to  a  recovery  in  ejectment  for  land  which  could  not  be 
ascertained,  except  by  quantity;  there  could  be  no 
habere  facias  possessionem.  To  what  parish  would 
casual  poor  be  attributed  who  were  found  on  the  doubt- 
ful land?  In  Regina  v.  Eastern  Counties  Railway 
Company  (a)  the  question  was  merely  on  the  form  of 
the  rate. 

Lord  Campbell  C.  J.  In  my  opinion,  what  the 
Sessions  have  done  is  perfectly  correct  They  find  that 
the  appellant  occupied  land  to  the  extent  and  value 
described  in  the  rate:  it  is  not  necessary  that  they 
should  find  the  particular  portion. 

CoLERiDGB  J.  I  am  of  the  same  opinion:  and  I 
agree  that  the  Sessions  are  not  bound  to  determine  the 
boundaries. 

Erle  J.  The  appellant  is  to  pay  rate  in  respect  of 
the  quantity  of  land  which  he  occupies  in  the  parish : 
and  that  quantity  is  found. 

(a)  6  fi.  fr  A  974. 
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Crompton  J.     All  the  requisites  of  a  rate  are  made        1553^ 

out.    It  is  sufficient  to  shew  that  the  party  rated  occu-    ^  ^ 

pies  land  in  the  parish  of  a  certain  value :  and  that  is 
done  here.  We  cannot  call  on  the  Sessions  to  say  this 
particular  close  belongs  to  one  parish,  and  this  other 
close  to  another. 

Order  of  Sessions  affirmed. 


WOOM. 


OcREKDEN  against  Henlt.  Monday, 

A%  Slat 

n^HE  declaration  charged  that  plaintiff,  to  wit  on  15th  PUintiffput 

May  1857,  by  Jabez  Streeter^  his  auctioneer  and  by  aaction 
agent  in  that  behalf,  caused  certain  property  to  be  put  JJ^/^S!'^' 
up  and  exposed  to  sale  by  public  auction  in  lots,  upon  ^^i^^"i^ 
and  subject  to  the  following,  among  other,  conditions  l&ted  that  the 
of  sale :  that  is  to  say :  That  the  highest  bidder  should  each  lot  should 

.  **  forthwith 

be  the  purchaser;  That  the  purchaser  should  imme-  pay  into  the 
diately  pay  down  into  the  hands  of  the  auctioneer,  that  auctioneer  a 
is  to  say  the  said  J.  Streeter,  20/.  per  cent  in  part  of  his  p^^nt?  on 
purchase  money,  and  enter  into  an  agreement  for  pay-  ^onev^Md* 
ment  of  the  residue  of  the  said  purchase  money  on  or  "^  ^*  "gree- 

*  •'  ment**  to  pay 

before  the  15th  day  oi  June  then  next  ensuing;   and  the  remainder, 

^  ^'  and  "that,  if 

the  purchaser 
of  either  lot  ihall  fail  to  comply  with  these  conditions,  the  deposit  money  shall  be  actually 
forfeited  to  the  vendor,  who  shall  be  at  full  liberty  to  resell  such  lot  either  by  public 
auction  or  private  contract ;  and  any  deficiency  that  may  arise  upon  such  resale,  together 
with  all  ezpences  attending  the  same,  shall  immediately  after  such  second  sale  be  made 

rl  by  such  defaulter ;  and,  on  non-payment  thereof,  such  amount  shall  be  recoverable  by 
vendor  as  and  for  liquidated  damages.**  Defendant  became  a  purchaser  at  the  auction, 
but  did  not  pay  the  deposit  or  complete  the  purchase*  Plaintiff  resold  at  a  price  below 
that  for  whicn  defendant  had  purcnased ;  and  the  deficiency,  with  the  expences  of  sale^ 
exceeded  tbe  amount  of  the  deposit. 

Held :  that  plaintiff  was  entitled  to  recover  from  defendant  the  amount  of  the  deficiency 
and  expences  only,  and  not,  in  addition  to  this,  the  amount  of  the  deposit.  1 

Per  Curiam.  Had  the  deposit  been  paid,  and  the  bargain  completed,  the  deposit  would 
have  gone  in  part  payment  or  the  purchase  money  :  and,  tn  the  case  of  the  non-completion 
of  the  bargain,  if  the  deficiency  and  ezpences  had  together  been  less  than  the  deposit,  the 
purchaser  would  have  been  entitled  to  the  whole  deposit,  but  nothing  more. 
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1858.        ^^^^»  ^"  ^^se  the  purchaser  should  fail  to  comply  with 
OcKENDER     ^^^  ^'^  conditions,  the  deposit  money  should  be  forfeited, 
▼•  and  the  vendor  be  at  liberty  to  resell  the  said  tenements 

with  the  appurtenances;  and  the  deficiency,  if  any, 
together  with  all  charges,  should  be  made  good  by  the 
defaulter ;  as  by  the  said  conditions  of  sale  &c  That, 
on  the  said  exposure  to  sale,  defendant  was  the  highest 
bidder  for,  and  then  became  and  was  in  due  manner 
declared  to  be  the  purchaser  of,  lot  1  of  the  said  pre* 
mises,  at  and  for  a  large  sum  of  money,  to  wit  120/. 
And  thereupon  afterwards,  to  wit  on  the  day  and  year 
first  aforesaid,  in  consideration  thereof,  and  that  plaintiff, 
at  the  request  of  defendant,  had  then  promised  defend* 
ant  to  perform  and  fulfil  all  things  in  the  said  conditions 
of  sale  contained,  on  the  part  of  the  vendor  to  be  per- 
formed and  fulfilled,  he,  the  said  defendant,  &c.  (mutual 
promises).  And,  although  plaintiff  hath  always  been 
ready  and  willing  to  perform,  and  hath  duly  performed, 
all  conditions  precedent,  and  other  things  on  his  part  to 
be  done  and  performed  as  such  vendor  as  aforesaid,  yet 
defendant,  disregarding  &c,  did  not  nor  would  pay 
down  into  the  hands  of  the  auctioneer  20L  per  cent, 
in  part  payment  of  the  said  purchase  money,  pursuant 
to  the  said  conditions  of  sale  and  his  said  promise,  but 
wholly  neglected  and  refused  so  to  do.  And,  for  assign- 
ing a  further  breach,  plaintiff  further  saith  that,  although 
defendant  did  sign  an  agreement  for  the  payment  of  the 
remainder  of  the  said  purchase  money  on  or  before  the 
15th  day  of  June  then  next  ensuing,  yet  defendant,  fur- 
ther disregarding  &c.,  did  not  nor  would,  on  or  before 
the  said  15th  day  of  June  then  next  ensuing,  or  at  any 
other  time,  pay  or  cause  to  be  paid  to  plaintiff  the  re- 
mainder of  the  said  purchase  money,  or  any  part  thereof. 
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but  then  wholly  neglected  and  refused  so  to  do,  and  1858. 
wholly  refused  then,  or  at  any  other  time,  to  complete  qounden 
the  said  purchase  according  to  the  said  conditions  and  hbmlt. 
his  said  promise.  And,  for  assigning  a  further  breach, 
plaintiff  further  saith  that,  defitult  having  been  made  in 
payment  of  the  said  deposit,  and  also  in  payment  of  the 
•remainder  of  the  purchase  money  as  aforesaid,  the  plain- 
tiff afterwards,  and  after  the  said  15th  day  of  Jtine,  to 
wit  on  the  30th  day  of  June  A.  d.  1857,  according  to 
and  by  virtue  of  the  said  conditions  of  sale,  again 
exposed  the  said  premises,  so  purchased  by  defend- 
ant as  aforesaid,  to  sale  by  public  auction,  under  and 
subject  to  certain  terms  and  conditions  of  sale  simi- 
lar to  the  terms  and  conditions  of  sale  under  which 
defendant  became  the  purchaser  as  aforesaid :  and  the 
same  were  then,  at  such  last  mentioned  exposure  to  sale 
as  aforesaid,  resold  for  a  much  less  price  or  sum  than 
the  said  price  or  sum  for  which  the  same  had  been  sold 
to  defendant  as  aforesaid,  to  wit  for  the  sum  of  105/. 
only.  Whereby  there  then  was  a  deficiency  between  (a) 
the  said  price  for  which  the  same  were  so  sold  on  such 
resale  to  a  large  amount,  to  wit  to  the  amount  of  15/. : 
and  the  charges  attending  such  resale  then  amounted  to 
a  certain  other  sum  of  money,  to  wit  the  sum  of  9/.  5«. 
Yet  defendant,  further  disregarding  the  said  conditions 
of  sale  and  his  said  promise,  hath  not  as  yet  pud  the 
said  sums  of  15il  and  9/.  5«.  or  either  of  them,  or  any 
part  thereof.  And  plaintiff  hath  duly  performed  all 
conditions  precedent  on  his  part  to  maintain  this  action 
for  the  non-payment  by  the  defendant  of  the  said  20  per 
cent  in  part  of  his  said  purchase  money  pursuant  to 

(a)  Sic. 
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1858.       the  raid  conditioDs,  and  also  for  the  non-payment  by 
OcKMDBK    ^^  defendant  of  the  deficiency  and  expences  on  and 
HxiTLT.      Attending  such  resale  as  aforesaid. 
Pleas :  1.  Non  assumpsit. 

2  &  3.  As  to  the  second  breach:  pleas  not  now 
materiaL 

Issues  on  all  the  pleas. 
•  On  the  trial,  before  Erie  3.,  at  the  Middlesex  Sittings 
in  last  Hilary  Term,  it  appeared  that  the  defendant 
became  purchaser,  as  stated  in  the  declaration,  on  1 5th 
May  1857,  for  120/.  The  conditions  of  sale  which 
became  material  on  the  following  argument  were  the 
following. 

I.  **  That  the  highest  bidder  shall  be  the  purchaser'* 

&C. 

3.  ^^That  the  purchaser  of  each  lot  shall  forthwith 
pay  into  the  hands  of  the  auctioneer  a  deposit  of  20 
per  cent,  upon  the  purchase  money,  and  sign  the  agree- 
ment at  the  end  of  these  conditions  to  pay  the  remainder 
at  the  office  of  Mr.  French,  of  UUlehampian,  the  solicitor 
of  the  vendor,  on  or  before  the  15th  June  next:  upon 
payment  whereof  each  purchaser  shall  be  entitled  to  the 
possession  of  the  lot  purchased,  or  to  the  rents  and 
profits  of  such  as  may  be  let  But,  if,  from  any  cause 
whatever,  the  whole  purchase  money  shall  not  be  then 
paid,  the  remainder  thereof  shall  bear  interest  at  5  per 
cent,  per  annum  from  that  time  until  payment ;  without 
prejudice,  however,  to  the  right  of  the  vendor  requiring 
the  completion  of  the  purchase  or  of  reselling  the  lot 
under  the  7  th  condition  if  he  shall  so  think  fit.'' 

7.  *^  That,  if  the  purchaser  of  either  lot  shall  fail  to 
comply  with  these  conditions,  the  deposit  money  shall 
be  actually  forfeited  to  the  vendor,  who  shall  be  at  full 


T. 

Hkhit. 
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liberty  to  resell  each  lot  either  by  public  auction  or       j858. 

private  contract;   and  any  deficiency  that  may  arise    ocvaoxn " 

upon  such  resale,  together  with  all  ezpences  attending 

the  same,  shall  immediately  after  such  second  sale  be 

made  good  by  such  defaulter;   and,  on  non*payment 

thereof,  snch  amount  shall  be  recoverable  by  the  vendor 

as  and  for  liquidated  damages,  without  the  necessity  of 

previously  tendering  an  assignment  or  other  assurance 

to  such  defaulter.     But  any  increase  of  price  that  may 

be  produced  at  such  second  sale  shall  belong  to  the 

vendor." 

The  defendant  and  the  auctioneer  signed  the  following. 

**  Memorandum.  It  is  hereby  declared  that  Mr.  John 
Henfy  has  this  day  purchased  by  public  auction  lot  1, 
mentioned  in  the  particulars  hereto,  subject  to  the  fore- 
going conditions  of  sale,  for  the  sum  of  120L ;  and, 
iurther,  that  the  said  sale  and  purchase  shall  be  com* 
pleted  agreeably  to  the  said  conditions.  As  witness 
the  hands  of  the  said  Jabez  Streeter  and  John  Henhf^ 
this  15th  day  of  May  1857.  John  Henly.  Jabez  Streeter  J" 

The  defendant  did  not  pay  the  deposit,  or  complete 
the  purchase:  and  the  plaintifi^,  after  notice  to  the 
defendant,  resold  the  property  by  public  auction  for  \05L 
The  expences  of  the  second  sale  amounted  to  9/.  5#. 
The  jury  found  for  the  defendant  on  the  issues  upon 
the  second  and  third  pleas,  but  for  the  plaintiff  on  the 
first  issue ;  damages  48  JL  5#.,  being  the  aggregate  of  2AL 
(20  per  cent  on  \20l\  157.  (difference  between  120/. 
and  105£),  and  9iL  6s.  (ezpences  of  second  sale). 

Griffits,  in  last  Hilary  Term,  obtained  a  rule  calling 
upon  the  plaintiff  to  shew  cause  why  a  new  trial  should 
not  be  had,  **  for  misdirection,  on  the  ground  that  the 
plaintiff  was  not  entitled  to  recover  as  well  the  amount 
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1858.       which  ought  to  have  been  paid  as  deposit  as  the  amount 

OcKENDEN    of  his  damsges ;  or  why  the  verdict  should  not  be  re- 

Hkhlt.      duced  by  the  sum  of  24/.,  on  the  ground  that  the  plaintiflF 

is  not  entitled  to  recover  that  sum  as  deposit,  as  well  as 

all  the  damages." 

In  this  Term  (a), 

Haimen  shewed  cause.  The  question  is,  whether  the 
deposit  b  to  be  reckoned  as  only  forming  part  of  the 
damages  resulting  from  the  non-performance  of  the 
contract,  or  whether  the  plaintiff  is  entitled  to  the 
deposit,  as  an  absolute  forfeiture,  and  to  the  damages 
besides.  There  is  little  authority  on  the  point;  and 
the  question  must  be  determined  by  the  language  of  the 
particular  agreement.  It  appears  that  the  parties  con- 
templated that  the  difference  on  the  resale  should  be 
cumulative.  Suppose  the  purchaser,  immediately  upon 
the  sale,  had  failed  to  comply  with  the  conditions,  by 
the  seventh  condition  the  deposit  money  would  have 
thereupon  been  *'  actually  forfeited;"  and,  after  that,  the 
vendor  would  have  been  at  full  liberty  to  resell,  and 
recover  any  deficiency  and  the  expenccs  of  sale.  The 
one  was  manifestly  not  intended  to  exclude  the  other. 
In  Icely  v.  Chrew  (b)  the  conditions  of  sale  stipulated 
that,  if  the  purchaser  should  fail  to  comply  with  any  of 
the  conditions,  *'  the  deposit  shall  be  forfeited,  as  liqui- 
dated damages,  to  be  retained  by  the  vendors,  who  shall 
be  at  liberty  to  rescind  the  contract,  and  resell  the  lot;" 
**  and  the  deficiency,  if  any,  by  the  second  sale,  together 
with  all  charges  attending  the  same,  shall  be  made  good 

(a)  Moy  22d.    Before  Lord  CampMl  C.  J.,  ColeriJ^,  Brie  and  Crump- 
ton  Js. 

(6)  6  N.  ^  A/.  467. 
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bj  the  defaulter."  It  was  held  that  the  mere  stipulation  1858. 
as  to  the  deposit  did  not  qualify  the  rest  of  the  contract;  ockkndek 
and  that  it  need  not  be  set  out  in  the  declaration,  the  _  ^- 
plaintiff  being  entitled  to  general  damages  upon  the 
resale,  and  the  clause  as  to  the  deposit  applying  only 
to  the  breach  of  any  particular  condition.  That,  as  far 
as  it  goes,  is  in  the  plaintiff's  favour,  though  it  is  not 
quite  clear  what  was  there  done.  The  reporters  have 
added  a  note  (a)  pointing  out  that  it  did  not  appear 
whether  the  jury,  in  assessing  the  damages,  gave  credit 
for  the  deposit.  The  defendant,  in  the  present  case, 
must  contend  that  the  seventh  condition  contemplates 
only  an  indemnity:  but  that  is  inconsistent  with  its 
language^  If  there  had  been  no  resale,  there  would 
simply  have  been  a  forfeiture  of  the  deposit:  then  the 
additional  right  of  resale,  with  its  consequences,  is  also 
reserved.  Suppose  the  action  had  been  merely  for  the 
deBciency  on  the  resale,  and  the  expence :  no  doubt  the 
whole  of  the  deficiency  and  ezpences  could  have  been 
recovered:  but  how  could  such  a  recovery  affect  the 
right  to  the  deposit  ? 

GriffitSf  contra.  There  is,  as  has  been  said,  no  direct 
authority:  but  the  point  must  have  been  considered  in 
Icefy  V.  Grew  (6).  At  all  events,  that  case  is  not  against 
the  defendant  The  Court  will  not  adopt  a  construction 
favouring  a  penalty.  If  the  vendor  chooses  not  to  resell, 
he  is  to  resort  to  the  deposit  as  his  remedy :  if  he  does 
resell,  he  relies  upon  the  amount  of  damage  resulting 
from  that.  A  question  something  like  this  arose  in 
Palmer  v.  Temple  {c) :  but  there  the  deposit  was  held 

(a)  Note  (a)  to  6  AT.  ^  A/.  469.  (6)  6  iV.  ^  Af .  467. 

(c)  9A,^E.  508. 
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1858.       not  to  be  forfeited  by  the  failure  to  perform  the  baiigain, 

OcKSHonr     because  there  was  a  distinct  clause  stipulating  for  the 

HssLT       forfeiture  of  another  sum,  in  that  event.     It  appears, 

however,  from  the  concluding  part  of  the  judgment 

there,  that,  if  there  were  here  no  words  of  forfeiture, 

,  the  defendant   might   recover  back   the  deposit     In 

Sctvik  V.  Savik{a)  a  vendee' was  allowed  to  refuse  to 

complete  the  purchase  upon  the  mere  forfeiture  of  the 

'  deposit.    Here  the  resale  opens  the  whole  question  of 

damages,  which,  if  there  had  been  no  resale,  would 

have  been  liquidated  to  the  amount  of  the  deposit: 

by  the  words  of  the  seventh  condition,  on  the  resale 

the   damages   are   liquidated    to   the   amount   of  the 

deficiency  and  the  expences.     Nothing  is  said  as  to  the 

'*  forfeiture"  of  the  deposit  being  cumulative  upon  the 

loss  on    the   resale ;    which   might  easily   have   been 

stipulated  for  {b\ 

Cur.  adv.  tmU. 

Lord  Cabipbell  C.  J.  now  delivered  the  judgment 
of  the  Court. 

There  having  been  an  actual  forfeiture  of  the  deposit 
by  the  express  words  of  the  seventh  condition,  the 
deposit,  if  paid,  could  not  in  any  event  have  been 
recovered  back  by  the  purchaser ;  and  the  seller  would 
have  been  entitled  to  any  additional  benefit  on  a  resale. 
But,  the  seller  having  obtained  a  right  to  the  forfeited 
deposit,  and  making  a  further  demand  of  damages  sus- 
tained on  the  resale,  it  becomes  necessary  to  consider 
what  was  the  nature  of  the  deposit     Now  it  is  well 


(a)  1  P.  ffmt.  745. 

(6)  See  Sngden'9  V.  §•  P.  ch.  I.  sect.  IL  art.  76,  76.  (13th  ed.). 
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settled  that,  by  our  law,  following  the  rule  of  the  civil  1858. 
law,  a  pecuniary  deposit  upon  a  purchase  is  to  be  con-  Ockbndbk 
sidered  as  a  payment  in  part  of  the  purchase  money,  hbhlt. 
and  not  as  a  mere  pledge ;  Sugd.  V.  §•  P.  ch.  i.  sect.  in. 
art.  18.  (13th  ed.).  Therefore  in  this  case,  had  the 
deposit  been  paid,  the  balance  only  of  the  purchase 
money  would  have  remained  payable.  What  then, 
according  to  the  seventh  condition,  is  the  deficiency 
arising  upon  the  resale  which  the  seller  is  entitled  to 
recover  ?  We  think  the  difierence  between  the  balance 
of  the  purchase  money  on  the  first  sale  and  the  amount 
of  the  purchase  money  obtained  on  the  second  sale : 
or,  in  other  words,  the  deposit,  although  forfeited  so  far 
as  to  prevent  the  purchaser  from  ever  recovering  it  back, 
as,  without  a  forfeiture,  he  might  have  done  {Palmer  v. 
Temple  (a),  still  is  to  be  brought  by  the  seller  into  ac- 
count if  he  seeks  to  recover  as  for  a  deficiency  on  the 
resale. 

The  rule  to  reduce  the  damages  to  24il  5«.  will  there- 
fore be  absolute. 

Lord  St  Leonards  takes  the  same  view  with  ourselves. 
Rule  absolute  for  reducing  the  damages. 

(a)  9A.^E,  508. 
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Mondavt 
May  diet. 

Defendant,  at 
Laneatter, 
verbally  or- 
dered goods 
of  the  Talue  of 
more  than  lOL 
to  be  sent  to 
htm  at  LcM- 
easier  from 
London  by 


Habt  against  Bush. 

T^ECLARATION  for  goods  bargained  and  sold,  sold 
and  delivered,  money  paid,  and  on  accounts  stated. 

Plea :  Never  indebted.     Issue  thereon. 

On  the  trial,  before  Erie  J.,  at  the  London  Sittings 
after  last  Hilary  Term,  it  appeared  that  the  plaintiff  was 
a  wine  merchant  in  London^  and  the  defendant  a  wine 


u^*'f3r^*^*'  merchant  at  Lancaster;  and  that  the  action  was  brought 


Elaintiff;  and 
ed 
the  go 

should  be  sent  for  the  recovery  of  37£  10*.,  the  price  of  some  brandy 
purchased  of  the  plaintiff  by  the  defendant  The  order 
was  given  at  Lancaster,  in  July  1853,  to  Symons,  the 
plaintiff's  traveller,  by  the  defendant,  verbally;  the 
defendant  directing  that  the  brandy  should  be  sent  to 
him  by  sea  from  Griffin's  Wharf,  London,  which  appeared 

be^n^'cnt^b**^  to  be  the  Only  wharf  in  London  whence  goods  were 
shipped  for  Lancaster;  and  from  which  wharf  goods  had 
previously  been  sent  by  the  plaintiff  to  the  defendant 


by  sea  from 
G,*%  wharf, 
which  was  the 
only  wharf 
in  L(md<m 
whence  goods 
were  shipped 
for  Laneatitrg 
and  from  which 
wharf  goods 


plaintiff  to 
defendant 
Plaintiff  sent 
the  goods  to 

G.*s  wharf;  The  brandy  was  sent  to  this  wharf  on  30th  September 

wharfinger  1853;    and  the  wharfinger  shipped  it  on  board   The 

Tship,  elected  Emerald  Isle,  a  vessel  bound  for  LiverpooL     This  ship 

ZiwfW^'  ^^^  appeared  to  have  been  selected  by  the  wharfinger  him- 

bat  ***®  ^^^  self.     The  following  invoice  and  letter  were  sent,  on  Ist 

ship  being  October,  to  the  defendant 

wrecked  on 

her  voyage 

from  London 

to  Liverpool,    An  inYoice  was  sent,  at  the  time  of  the  shipment,  by  plaintiff  to  defendant ; 

which  defendant  never  received. 

Held :  that  the  defendant  did  not  accept  and  actually  receive  the  goods,  within  the 
moaning  of  sect  17  of  the  Sututo  of  Fraads  (29  C.  2.  c.  3.). 
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''London,  30th  September,  1853.        1858. 

"  Mr.  WilUam  Bush^  Lancaster.  h^^t 

"  Bought  of  I^mon  Hart  8f  Son.  g J^^^ 

"  One  Hhd  Superior  Jersey  Brandy,  60  Galls,  at  12/6 
per  Gall.  £37  :  10  :  0. 

"To  Gnffin's  Wharf:  per  Eliza." 

"  Sir,  We  have  forwarded  the  above  agreeably  with 
your  instructions  to  Mr.  G.  Symonds,  when  he  last  had  the 
pleasure  of  seeing  you.  Soliciting  your  future  favours. 
We  are,  your's  truly,  pro  Lemon  Hart  8f  Son,  James 
Cutler."" 

The  defendant,  however,  denied  having  received  this 
invoice,  and,  on  being  asked  for  payment,  said  that  he 
knew  nought  about  it,  and  had  never  received  the 
brandy;  a  denial  which  he  repeated  on  subsequent 
occasions.  It  appeared  that  the  vessel  and  cargo  were 
both  lost  on  the  voyage  from  London  to  Liverpool  The 
defendant's  counsel  contended  that  there  was  no  receipt 
of  the  brandy,  so  as  to  satisfy  the  17th  section  of  the 
Statute  of  Frauds.  A  verdict  was  found  for  the  plaintiff, 
leave  being  reserved  to  the  defendant  to  move  as  after 
mentioned* 

M.  Chambers,  in  last  Easter  Term,  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  a  verdict 
should  not  be  entered  for  the  defendant,  or  why  a 
nonsuit  should  not  be  entered:  "on  the  ground  that 
there  was  no  sufficient  evidence  of  an  acceptance  and 
receipt  of  the  goods  within  the  l7th  section  of  the 
Statute  of  Frauds,  so  as  to  bind  the  defendant.** 

Lush  and  C  fV.  Wood  now  shewed  cause.  There 
was  enough  in  this  case  to  satisfy  sect  17  of  the  Statute 


496 


TRINITY  TERM. 


1858. 


Habt 

T. 
BUBH. 


of  Frauds,  29  C.  2.  c.  3.  In  Meredith  v.  Meigh  (a)  the 
defendant  ordered  goods  of  plaintiff,  and  directed  that 
they  should  be  sent  by  sea  to  a  carrier,  whom  the 
defendant  named,  and  who  transmitted  goods  by  inland 
navigation  to  the  defendant's  residence.  The  plaintiff 
selected  a  ship,  and  sent  the  goods  consigned  to  the 
carrier;  but  they  were  lost  at  sea  before  reaching  the 
carrier.  The  plaintiff  had  sent  the  bill  of  lading,  in 
which  the  carrier  was  named  as  consignee,  to  the  carrier. 
The  defendant,  though  he  knew  of  all  this,  did  nothing, 
verbally  or  otherwise.  It  was  held  that  there  was  not 
evidence  for  a  jury  of  an  acceptance  and  receipt  within 
sect.  17  of  the  Statute  of  Frands.  But  here  the  goods 
actually  reached  the  wharfinger  named  by  the  defendant: 
that  is  a  receipt  and  actual  acceptance  of  them  by  the 
defendant's  agent.  It  is  not  material  that  the  defendant 
bad  no  opportunity  of  ezaminiug  the  goods:  that  does 
not  affect  the  question  as  to  the  Statute  of  Frauds, 
which,  as  it  is  now  held,  may  be  satisfied  by  facts  still 
leaving  it  open  to  the  vendee  to  object  that  the  goods 
are  not  such  as  to  correspond  with  sample.  In  Haman 
V.  Armitage  {b)  it  was  held  not  sufficient,  for  the  purpose 
of  the  statute,  to  deliver  the  goods  to  a  wharfinger  by 
whom  goods  had  usually  been  forwarded  from  the 
vendor  to  the  vendee :  it  did  not  there  appear  that  the 
wharfinger  was  designated  by  the  vendee  on  the  par- 
ticular occasion.  [Lord  Campbell  C.  J.  That  case  must 
now  be  considered  the  leading  case  on  this  point.]  It 
has  been  overruled  on  one  point,  namely,  as  to  the 
continuance  of  the  right  of  objecting  to  the  goods  being 
enough  to  prevent  the  delivery  from  being  sufficient 


(a)  2  B,^  B.  364. 


(6)  5  ^.  $•  AU,  657. 


r. 
BU8H. 
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under  the  statute  (a):  but  otherwise  it  must  be  con-  i858. 
sidered  as  law :  it  is,  however,  distinguishable  from  the  ^^^ 
present  case  on  the  ground  pointed  out.  In  an  earlier 
case,  Bart  v.  Sattky  (6),  Chambre  J.  held  that  a  delivery 
to  a  carrier  usually  employed  between  the  parties  was 
sufficient  [Lord  Campbell  C.  J.  In  Meredith  v.  Meigh  {c) 
we  treated  Bart  v.  Sattley  (b)  as  overruled.]  It  was, 
however,  cited  in  Morton  v.  Tibbeit{d)y  and  apparently 
treated  by  the  Court  as  an  authority.  [Lord  Campbell 
C.  J.  In  Morton  v.  TibbeU  (d)  the  vendee  took  a  sample, 
and  directed  the  destination  of  the  goods:  that  was 
clearly  evidence  of  acceptance.]  The  present  case  has 
the  fact,  which  was  not. in  Bart  v.  Sattley  (b)^  that  the 
particular  wharfinger  is  named  by  the  vendee  for  the 
particular  goods.  And  the  invoice  is  sent,  at  the  time 
when  the  goods  are  sent,  and  is  never  repudiated.  In 
Bushel  V.  fFIteekr  {e)  it  was  held  to  be  evidence  for  a 
jury,  of  an  acceptance  within  the  statute,  that  the  vendee 
had  ordered  the  goods  to  be  sent  by  a  particular  sloop, 
and*afterwards  saw  them  in  the  warehouse  of  the  owner 
of  the  sloop,  and,  though  he  then  told  the  warehouseman 
that  he  would  not  take  to  the  goods,  did  not  commu- 
nicate to  the  vendor  his  repudiation  for  five  months. 
The  judgment  of  Coleridge  J.  in  that  case  is  strongly  in 
favour  of  the  present  plaintiff. 

M.  Chambers  and  T.  Jones  (Northern  Circuit),  contri, 
were  not  called  upon. 

(a)  See  Motion  r.  Tibbett,  16  Q.  ^.  428. 

(6)  3  Campb.  528.  (c)  2  E^  B.  364. 

(</)   )5Q.B.  428. 

(«)  Note  to  Morton  ▼.  Tibb€ti,  \5  Q.  B.  442. 

B.   D.   &   E.  2   K 
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1858.  Lord  Campbell  C.  J.     The  Legislature  continues  to 

Hart  maintain  sect  17  of  the  Statute  of  Frauds;  and  I  do 
Bush.  °ot  think  that  the  enactment  is  satisfied  by  the  facts  of 
this  case.  All  that  can  be  said  is  that  the  purchaser 
here  named  the  wharf,  and  that  there  was  a  delivery  at 
that  wharf.  I  think  that,  where  there  is  a  verbal  contract 
and  an  order  to  deliver  to  a  particular  carrier,  a  delivery 
to  that  carrier  does  satisfy  the  statute.  But  in  the  pre- 
sent case  there  was  a  delivery  at  the  wharf  only :  the 
wharfinger  had  only  to  see  that  the  goods  were  properly 
put  on  the  wharf  and  hoisted  on  board  ship.  Hart  v. 
Sattky  (a)  is  no  longer  law,  as  we  declared  in  Meredith 
y.Meighib). 

Coleridge  J.  I  am  of  the  same  opinion.  It  is 
impossible  to  say  that  the  mere  naming  of  the  wharf 
makes  the  wharfinger  the  agent  to  accept  Mr.  Lush 
seems  to  assume  that  the  wharfinger  was  placed  in  the 
situation  of  the  vendee.  But  the  facts  do  not  bear  that 
out. 

Erle  J.  I  agree  that  the  sending  to  the  wharf  and 
the  putting  on  the  wharf  does  not  satisfy  the  words 
'^accept"  ''and  actually  receive,"  however  absurd  the 
words  of  the  statute  may  be. 

(Crompton  J.  had  left  the  Court) 

Rule  absolute. 

(a)  3  Ckampb.  528.  (6)  ^  E,  ^  B.  364. 
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1858. 


Elizabeth  Penrose  against  John  Martyr.      3w«fojr, 

^  /mm  l8t. 

FIRST  count:  That  defendant,  at  the  time  of  the  P.  directed  a 
bill  to  a  com- 

signing  by  him  of  the  bill  of  exchange  hereafter  pan^  of  limited 

mentioned,  was  an  officer,  to  wit  the  secretary,  of  TTie  name  of  The^ 

Saltash  JVatermerCs  Steam  Packet  Company^  Limited;  and  packtt  Com. 

plaintiff,  by  her  bill  of  exchange,  now  overdue,  directed  ^^*  {Jjj^* 

to  the  said  Company,  to  wit  by  the  name  of  The  Saltash  ^®  ^'  ^^^ 

WatermevLs  Steam  Packet  Company j  Saltash,  required  the  /»»y»  Umiud. 

said  Company  to  pay  to  plaintiff  S9L  4s.  Sd.y  two  months  was  lecretary 

to  the  Com- 

after  date ;  and  defendant  signed  the  said  bill  on  behalf  pany,  wrote 
of  the  said  Company  as  the  acceptor  thereof.     Aver-  !!^nted,pay.  * 
ment :  That  the  name  of  the  said  Company,  The  Saltash  SlV^^***"' 
Watermen's  Steam  Packet  Company,  Limited,  is  not  men-  ^^i^?^*^ 
tioned   in  the   said   bill  of  exchange,   or  in   the  said  £?"PSj^'" 
acceptance  thereof  by  defendant,  in  manner  required  not  honoured, 

,        *,,        ,   .        ^       ,     ^  .     \  ^     ,  Held,  on 

by  The  Jomt  Stock  Companies  Act,  1856;  and  that  demurrer  to  a 
plaintiff  was  and  is  the  holder  of  the  said  bill  of  ex-  wu  penonally 
change ;  and  the  same  has  not  been  paid  by  the  said  ^Q^er  The 
Company.  Wherefore  plaintiff  sues  defendant,  according  c^^^™^ 
to  the  form  and  effect  of  the  said  statute.  ns^^^oyia 

Rrst  plea  to  the  first  count:  That  the  bill  was  by  c47.),«. 3i. 
plaintiff  herself,  and  no  other  person,  addressed  and 
directed  in  the  form  and  words  in  the  said  first  count 
mentioned;  and  that  the  said  supposed  acceptance  of 
the  same  by  defendant  on  behalf  of  the  Company  was 
in  and  by  the  words  following,  and  in  and  by  no  other 
or  different  words  or  form,  that  is  to  say :  ^*  Accepted, 
payable  at  Messrs.  Barclay  8f  Co.,  Bankers,  London. 
2  K  2 


▼. 

Mabtib. 
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1858.  John  Martyr,  Secretary  to  the  said  Company."  Issue 
Penrose       thereon. 

Plea  2:  That  defendant  did  not  sign  the  bill  on 
behalf  of  the  Company  as  acceptor  thereof 

Second  replication  to  plea  1 :  That,  at  the  time  of  the 
'drawing  and  acceptance  of  the  bill,  plaintiff  did  not 
know^  and  defendant  did  know,  that  the  said  Company 
was  a  Company  with  limited  liability  under  the  said 
statute.     Issue  thereon. 

The  defendant  also  demurred  to  the  first  plea.  Join- 
der in  demurrer. 

The  fourth  count  was  on  another  bill  of  exchange,  on 
which  there  were  similar  pleadings.  There  were  also 
other  counts  not  necessary  to  notice. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the 
Guildhall  Sittings  after  last  Easter  Term,  the  bills  were 
produced.     The  first  was  in  the  following  form. 

^'PSmey  7,  gonth  9  {July\  1857. 
"£39:4:3.       J    2^    O 
"  Two  months  ^er  ^t<^ay^  my  order,  in  London, 

39/.  4*.  3rf.,  value  igcei^d^      k  (^ 

/JJ  ^    ^     Jj  ''JElizabeth  Penrose:' 

"To  The  Saltash^at^m^'s  ^    ^ 

Steam    Packe^  (^WP^^*  '^ 

Saltash-        ^    I    "^^     ^ 

The  other  bill  was  similar,  except  in  date  and  amount 
The  handwriting  across  the   bills  was  that  of  the 
defendant. 

It  was  admitted  that  the  Company  was  registered  as 
a  Company  with  limited  liability,  and  that  the  defendant 
was  the  secretary  of  that  Company,  having  power  to 
accept  bills  on  its  behalf.     The  plaintiff  proved  that  she 


V. 

Mabtte 
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drew  the  bills  for  coals  supplied  to  the  Company,  and        ]8oS. 
that  she  was  not  aware  that  the  Company  was  limited      pbmeosb 
till  after  the  bills  were  accepted. 

The  verdict  was  directed  for  the  plaintiff,  with  leave 
to  move  to  enter  a  verdict  for  the  defendant. 

M.  Smithy  in  the  ensuing  Term,  obtained  a  rule  to 
shew  cause  why  the  verdict  should  not  be  entered  for 
the  defendant,  on  the  ground  that  the  pleas  were  proved, 
and  that  the  defendant  was  not  liable;  or  why  the  judg- 
ment on  the  first  and  corresponding  count  should  not 
be  arrested,  or  entered  for  the  defendant,  notwithstanding 
the  verdict  on  the  second  replication. 

The  Court  directed  that  the  demurrer  should  be 
argued  at  the  same  time  as  the  rule. 

*  Raymond  now  shewed  cause,  and  argued  in  support 
of  the  demurrer.  ,  The  Joint  Stock  Companies  Act, 
1856  (19  &  20  Vict.  c.  47.),  s.  31.,  enacts  that,  if  any 
officer  of  a  limited  company,  or  any  person  pn  its  behalf, 
''signs  or  authorizes  to  be  signed  on  behalf  of  such  com- 
pany any  bill  of  exchange,  promissory  note,  endorsement, 
cheque,  order  for  money  or  goods,  or  issues  or  authorizes 
to  be  issued  any  bill  of  parcels,  invoice,  receipt  or  letter 
of  credit  of  the  company,  wherein  its  name  is  not  men- 
tioned in  manner  aforesaid'*  (that  is,  in  characters  easily 
legible ;  sect.  30.),  "  he  shall  be  liable  to  a  penalty  of 
fifty  pounds,  and  shall  further  be  personally  liable  to  the 
holder  of  any  such  bill  of  exchange,  promissory  note, 
cheque,  or  order  for  money  or  goods,  for  the  amount 
thereof,  unless  the  same  is  duly  paid  by  tlie  company.'* 
The  bill,  it  appears  on  the  record,  was  directed  to  the 
Company,  and  is  accepted  by  the  defendant,  who  signs 
it  as  secretary  to  the  Company.     If  the  word  ''limited" 
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1858.        had  not  been  omitted  this  would  have  been  an  accept- 
Penbosb      *^i^ce   binding   the  Company  and  not  the  defendant; 
Mabttb.      Lindus  v.  Melrose  (a).     (He  was  then  stopped  by  the 
Court.) 

M.  Smith  and  Karslake,  contra.  The  enactment  is 
a  penal  one,  and  must  be  construed  strictly.  Here  there 
was  no  draft  properly  directed  to  the  Company.  [Lord 
Campbell  C.  J.  The  enactment  is  partly  penal,  and 
also  remedial,  intended  to  protect  the  creditors  by  se- 
curing to  them  notice  that  they  deal  with  a  Company 
which  is  "  limited."  Is  not  a  bill  like  this  such  a  bill  as 
was  contemplated  by  the  Legislature  ?]  The  officer  is 
to  be  liable  only  in  case  the  Company  do  not  pay;  there 
must  be  such  an  acceptance  as  to  bind  the  Company, 
or  the  Act  docs  not  apply.  Now  here  is  no  accept- 
ance at  all;  the  bill  is  addressed  to  the  Company;  it 
could  not  be  accepted  by  any  one  but  the  drawee ;  Mare 
V.  Charles  (6).  ICrompton  J.  That  was  the  converse  of 
the  present  case :  the  draft  there  was  addressed  to  the 
defendant  personally,  and  he  accepted,  in  terms  that  left 
it  ambiguous  whether  he  accepted  for  himself  or  for  a 
Company.  The  Court  thought  it  a  strong  ground  for 
construing  the  acceptance  as  binding  himself,  that  other- 
wise it  would  have  been  inoperative.  But  that  argument 
makes  the  other  way  here.] 

Lord  Campbell  C.  J.  I  think  the  case  too  clear  for 
serious  argument.  The  draft  is  directed  to  the  Company ; 
and  it  is  accepted  by  their  officer;  and,  though  he  does 
not  say  in  terms  that  he  accepts  it  for  them,  he  says, 
**  Accepted"  ^*John  Martyr,  Secretary  to  the  said  Com- 

(a)  2  ^  §•  N.  293.  (6)  S  E.  ^  B.  978. 
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pany ;"  which  is  saying  he  signed  it  on  their  behalf.     So        1858. 
he  has  signed  a  bill  on  their  behalf  without  their  name      pbkeosb 

on  it.  __  ^• 

Marttb. 

CoLERiDOE  J.  He  object  of  the  Legislature  obviously 
was  to  force  notice  of  the  limited  liability  on  those 
dealing  with  the  Company;  and  the  clause  is  in  one 
sense  penal,  in  another  remedial  I  cannot  doubt  that 
this  is  within  the  enactment. 

(Erlb  J.y  not  having  heard  the  whole  argument,  took 
no  part  in  the  judgment.) 

Cbompton  J.  I  think  that  the  intention  of  the 
enactment  plainly  was  to  prevent  persons  from  being 
deceived  into  the  belief  that  they  had  a  security  with 
the  unlimited  liability  of  common  law,  when  they  had 
but  the  security  of  a  Company  limited ;  and  that,  if  they 
were  so  deceived,  they  should  have  the  personal  security 
of  the  officer.  Therefore  I  think  we  must  see  that  the 
acceptance  is  one  which,  if  the  name  had  been  right, 
would  have  bound  the  Company.  Now  it  was  said 
in  Mare  v.  Charles  (a),  and  I  think  it  has  been  approved 
of  in  the  Exchequer,  that  it  is  a  strong  argument  for 
construing  an  acceptance  as  intended  to  bind  the  drawee, 
that  it  would  be  inoperative  if  not  so  intended ;  and, 
applying  that  principle,  this  is  an  acceptance  for  the 
Company.  And,  if  this  purports  to  be  an  acceptance 
on  behalf  of  the  Company,  I  cannot  doubt  that  the  case 
is  within  the  enactment 

Judgment  on  the  demurrer  for  plaintiff. 
Rule  discharged. 

(a)  bE.^  B.  978. 
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1858. 


^]j||^'        Joseph  Stone,  appellant,  against  Samuel  Deak, 

respondent. 

kS'  1^6*  ^*    T^HIS  was  an  appeal  from  the  county  court  of  Derbysture. 
$.  14.,  gmng  On  the  appeal  being  called  on,  H.  BuUar  moved, 

an  appeal  from  rr  o  » 

the  countT        on  behalf  of  the  respondent,  that  the  appeal  should  be  dis- 

court,  makes 

h  a  condition     allowed.     He  moved  on  affidavits  by  which  it  appeared 
lecurity  for  ^     that  the  decision  of  the  county  court  was  given  on  the  10th 
be  giTeiTwithin  M^^<^^*    O"  the  20th  March  notice  of  appeal  was  given. 
Ihedefem^L    On  the  13th  April  a  draft  case  was  delivered  by  the 
puSi^'^f         appellant  to  the  respondent.     On  the  14th  Aprily  being 
the  court  day,  the  respondent's  attorney  objected  before 
the  judge  that  the  case  ought  not  to  be  settled,  as  no 
security  had  been  given.     The  judge  overruled  the  ob- 
jection,  and  adjourned  the  settling^  of  the  case  to  a 
future  day,  directing  that  security  should  be  given  in 
the  meantime ;  which  was  done. 


H.  BuUar.  Stat  13  &  14  Vict  c.  61.  s.  14.  gives  an 
appeal  to  the  party  dissatisfied  with  the  determination 
or  direction  of  the  county  court,  **  provided  that  such 
party  shall,  within  ten  days  after  such  determination  or 
direction,  give  notice  of  such  appeal  to  the  other  party, 
or  his  attorney,  and  also  give  security,  to  be  approved 
by  the  clerk  of  the  court,  for  the  costs  of  the  appeal." 
The  natural  grammatical  sense  of  those  words  is  to  make 
the  giving  of  both  the  notice  of  appeal  and  the  security 
within  ten  days  a  condition  precedent :  and  that  condi- 
tion has  not  been  fulfilled. 
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Hayes  Serjt  shewed  cause  in  the  first  instance.     Tb^         is^g 
security  here  has  been  g^ven  within  the  time  the  judge  of       Stoiib 
the  county  court  thought  reasonable,  though  after  the  ten        ^^* 
days ;  and  the  question  is  whether,  by  the  statute,  the 
limit  of  ten  days  applies  to  the  second  branch  of  the  pro* 
viso  as  well  as  to  the  first,  or  whether  the  period  for  giving 
security  is  to  be  a  reasonable  time  after  the  giving  of 
the  notice  of  appeal.     The  scheme  of  the  Act  is  to  give 
the  party  ten  days  for  making  up  his  mind  whether  he 
shall  appeal.     After  he  has  determined  to  appeal  he  has 
to  get  his  sureties,  have  them  approved,  apd  have  the 
securities  perfected;  all  of  which  must  take  time.    If  he 
has  to  do  all  this  within  the  ten  days,  his  time  for  consi- 
deration whether  he  will  appeal  or  not  is  much  cut  down ; 
and  the  words,  provided  the  party  shall  within  ten  days 
give  notice  of  appeal,  **and  also  give**  security,  are  quite 
capable  of  meaning,  and  also,  scilicet  within  a  reasonable 
time  thereafter,  give  security.     The  words  *V within  tea 
days**  do  not  necessarily  override  both  branches. 

H  Bullar  was  not  called  upon  to  support  his  rule. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  we  must 
strike  this  appeal  out.  The  question  depends  on  the 
construction  of  the  proviso  in  stat  13  &  14  Vict  c.  61. 
s.  14.  In  the  natural  prim&  facie  sense  of  the  words, 
the  words  '*  within  ten  day?  after  such  determination  or 
direction"  override  all  that  follows.  If  they  do  not,  the 
Act  prescribes  no  period  within  which  the  security 
must  be  given.  Now  I  assent  to  what  my  brother 
Hayes  says,  that  the  words  are  not  so  certain  but  that 
we  might  construe  them  as  he  does,  if  the  prima  facie 
meaning  was  such  as  to  lead  to  great  inconvenience. 
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1858.        But  I  see  great  inconyenience  if  we  construe  them  in 

^^^j^       any  other  than  the  prima  facie  meaning.     It  is  no  part 

j^2^        of  the  functions  of  the  judge  of  the  county  court  to  see 

that  the  security  is  given  in  due  time :  and  unless  the 

Act  has  prescribed  a  period  there  might  be  vexatious 

delay. 

CoLEBiDQE  J.  The  statute  gives  a  new  power  of 
appeal  under  certain  circumstances :  but  if  that  power  of 
appeal  were  given  without  some  limitation  as  to  time  it 
would  be  very  inconvenient.  There  is  therefore  nothing 
prima  facie  against  the  limitation  as  to  time  extending 
to  all  the  conditions  preliminary  to  the  appeal.  Now 
any  one  reading  the  words  of  the  proviso  would  say 
that,  unless  there  were  something  to  shew  the  contrary, 
the  words  **  within  ten  days"  apply  to  all  that  follows 
in  the  sentence.  My  brother  Hayes  says  that  the  effect 
of  that  is  to  force  the  party,  before  the  end  of  the  ten 
days,  to  make  up  his  mind  whether  he  will  appeal  That 
is  so;  and  whatever  Jimit  is  put  to  the  time  for  giving 
the  security  the  effect  would  be  the  same.  Construing 
the  words  in  their  ordinary  sense,  ten  days  is  the  time 
prescribed;  and  if  we  construed  them  as  prescribing  no 
time  there  would  be  much  inconvenience. 

Eble  J.  I  think  it  might  have  been  veiy  judicious 
to  have  enacted  that  the  party  should  have  more  time 
to  give  his  security,  and  to  have  given  the  judge  of  the 
county  court  power  to  enlarge  that  time.  But  the 
words  of  the  enactment,  as  it  stands,  plainly  do  not  do  so. 

Cbompton  J.  It  seems  to  me  that  the  words  are 
plain,  and  that  if  we  put  a  forced  construction  on  them 
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we  should  introduce  a  mischievous  vagueness  as  to  time.        1858. 
Delay  by  an  appeal  may  be  very  vexatious :  and  I  think        Stohs 
the  enactment  very  judiciously  gives  a  fixed  time  within        dbav. 
which  the  security  must  be  completed.     If  that  time  is 
too  short  the  Legislature  may  enlarge  it;  but  I  think  it 
would  be  dangerous  if  they  were  to  render  the  period 
uncertain.    It  is  enough^  however,  to  say  that  the  prim& 
facie  construction  of  the  words  is  plain,  and  that  there 
is  no  mischief  in  so  construing  them. 

Appeal  struck  out. 


LoRiNG  against  Wabburton.  ^^^C 

SECOND  count:  that  plaintiff  occupied  certain  pre-  An  tction  He* 
,     -    -     J      ^     for  detaining 

mises  as  tenant  at  a  certain  rent:  and  detendanti  goods  taken, 
falsely  and  maliciously  pretending  that  40^  was  due  ^'^fo^rrent* 
and  in  arrear  for  the  rent,  wrongfully  distrained  certain  ficSn* trader 
goods  of  plaintiff  of  much  greater  value  than  the  said  "'^_^*^ 
sum  of  40/.  then  upon  the  premises;  whereas  a  part  only, 
to  wit  3021,  was  due  and  in  arrear  for  rent:  and,  although 
afterwards,  and  before  defendant  impounded  the  said 
distress,  plaintiff  tendered  to  defendant,  in  discharge  of 
the  said  rent  so  due  and  in  arrear,  and  the  costs  and 
charges  of  the  distress,  a  sufficient  sum  to  cover  both, 
to  wit  4021,  yet  defendant  would  not  accept  it  and  restore 
the  goods,  but  wrongfully  detained  them  until  plaintiff 
was  obliged  to  pay  and  did  pay  4021  for  the  rent  and 
3/.  Is.  8(2.  for  the  costs,  being  a  much  larger  sum  for 
costs  and  charges  than  plaintiff  would  otherwise  have 
been  obliged  to  pay  had  defendant  received  the  sum 
tendered  as  he  ought 
Demurrer.     Joinder. 
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1B58.  Third  count :  that  defendant  had  taken  and  distrained 

LoBiHo      certain  goods  of  plaintiff  as  a  distress  for  rent,  to  wit 

Wabbu&tov    ^^^  ^"™  ^^  ^^^'  claimed  by  defendant  to  be  due  and  in 

arrear  in  respett  of  premises  in  the  occupation  of  plaintiff, 

and  on  which  the  goods  were  distrained:  and,  before 

defendant  had  impounded  the  distress,  plaintiff  tendered 

to  defendant,  in  discharge  of  the  said  arrear  of  rent  and 

the  costs  of  the  distress,  452.,  being  a  sufficient  sum  to 

cover  both ;  but  defendant  refused  it,  and  wrongfully 

impounded  the  distress,  and  afterwards  converted  the 

goods  to  his  own  use. 

Demurrer.     Joinder. 

Prentice^  for  the  defendant  The  point  raised  is,  that 
the  remedy  of  the  tenant  is  by  replevin,  and  that  no 
action  lies  for  detaining  the  distress ;  Glynn  v.  Th(nnas{ay 
[Erie  5.  There  was  in  that  case  a  grievous  wrong ;  and 
the  law  gives  no  remedy.  I  always  wondered  why.  But 
in  the  present  case  the  tender  is  before  impounding. 
Lord  Campbell  C.  J.  Why  on  principle  should  not  the 
detention,  under  such  circumstances,  be  actionable  ?  It 
is  admitted  to  be  wrong  in  law.  It  is  damnum  cum 
injuria.]  It  seems  to  have  been  held  not  actionable  in 
Glynn  v.  Thomas  {a).  [^Crompton  J.  I  should  be  sorry 
to  go  beyond  that  case.  It  goes  quite  far  enough. 
Coleridge  J.  There  is  clearly  a  distinction ;  for  here  the 
tender  is  before  impounding.] 

GriffiJtSi  contra,  was  not  called  upon  to  argue. 

Per  Curiam  (ft). 

Judgment  for  plaintiff. 

(a)  1 1  Exch,  870. 

(6)  Lord  CaatpbeU  C.  J.,  Coterxdge,  Erie  and  Crompton  Js. 
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1858. 


The  Queen  against  The  Corporation  of  the  City  Wednesday, 
of  London. 


TXTILDE^  in  last  Easier  Term,  obtained  a  rule  call-  A  Judge  hat 

^  ^      •   '  ,    •  y  -        ,       no  power. 

ing  upon  the  prosecutots  to  shew  cause  why  the  either  by 

foUowidg  order,  which  had  been  removed  by  certiorari,  Smrnoo*!^, 

should  not  be  quashed.  dTiBjlJS'o'^' 

The' part  of  the  order  material  to  the  present  case  chattels  in  the 

'  *  possession  of 

was  as  follows.  a  convicted 

felon,  not 

"  (>ehtral  Criminal  Court,  t<>  wit"    "  The  Queen^  on  belonging  to 

the  prosecutor, 
the  prosecution  of  7%e  SoiUh  Eastern  Railway  Company^ 

against    WUtiam  Pkree^  Jiamei  Burgess  and    fFilSam 
George  Tester. 

**  Whereas  the  said  William  Pierce,  James  Burgess  and 
WUliam  George  Tester  have  been  at  this  present  session 
convicted  of  feloniously  stealing,  taking  and  carrying 
away  five  hundred  pounds  in  weight  of  gold,  four  hun- 
dred ounces  of  other  gold,  one  hundred  bars  of  gold," 
&c,  ''the  property  of  the  said  South  Eastern  Railway 
Company,  the  said  James  Burgess  and  WUKam  George 
Tester  being  at  the  time  of  the  commission  of  the  felony 
aforesaid  servants  to  the  said  South  Eastern  Railway 
Company :  And  whereas  it  has  been  made  to  appear  to 
this  Court  that"  ''certain  Turkish  bonds,  of  the  nominal 
value  of  2300L,  now  in  the  hands  of  Sir  Richard  Mayne, 
one  of  the  Commissioners  of  Police  of  the  Metropolis, 
by  virtue  of  a  certain  order  of  this  Court  made  in  this 
present  Session,  were  found  in  the  possession  or  power 


Corporation 

IjONDOV. 


;ion  of 
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1858.  ^f  ^^6  8^d  William  Pierce  at  the  time  of  bis  apprehen- 
The QusBN  ''^^^  ^^^  ^^®  felony  aforesaid:  And  it  has  also  been 
proved  to  the  satisfaction  of  this  Court  that  one  sixth 
part  of  the  said  Turkish  bonds  was  bought  by  or  for  the 
said  William  Pierce  out  of  the  proceeds  of  the  said 
felony,  and  that  the  said  sixth  part  was  in  fact  so 
bought  with  money  produced  by  sale  of  part  of  the  said 
goods,  chattels  and  property  so  stolen  as  aforesaid,  and 
that  the  remaining  five  sixths  of  the  said  Turkish  bonds 
were  at  the  time  of  the  apprehension  of  the  said  William 
Pierce  for  the  felony  aforesaid  held  by  the  said  William 
Pierce  as  trustee  for  one  Fanny  Bolan  Kay  and  her 
child :  Now  this  Court  doth  order"  **  that  the  said  Sir 
Richard  Mayne  do  forthwith  deliver  the  said  Turkish 
bonds  so  in  his  hands  as  aforesaid  to"  "John  Charles 
BeeSf*  the  solicitor  to  the  said  Company,  *'and  that  the 
said  J.  C.  Bees  and  the  said  South  Eastern  Railway 
Company  do  upon  the  receipt  thereof  retain  one  sixth 
part  thereof  to  and  for  the  use  of  the  said  South  Eastern 
Railway  Company^  and  do  forthwith  settle  the  remaining 
five  sixth  parts  thereof  upon  trust  for  the  said  Fanny 
Bolan  Kay  and  her  child,  in  such  manner  and  form  as 
the  said  Fanny  Bolan  Kay  may  be  advised." 

The  affidavits  in  support  of  the  application  for  the 
certiorari  stated  that  the  Corporation  o{  London  claimed 
to  be  entitled  to  the  said  bonds,  or  to  part  thereof,  by 
virtue  of  several  charters,  set  out  in  one  of  the  affidavits, 
by  which  the  Crown  granted  to  the  Corporation  the 
goods  and  chattels  of  all  felons  convicted  of  felonies 
committed  within  the  city  or  its  liberties:  that  the 
Corporation,  after  the  conviction  stated  in  the  order, 
attended  before  Martin  B.  and  Willes  J.  in  support  of 
such  claim,  as  against  other  parties  so  attending  and 
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claiming  tq  be  entitled  to  the  said  bonds:  and  that,       ]g5g, 

pending  the  discussion,  the  learned  Judges  ordered  that    j^^  ^  ^^ 

the  said  bonds  should  be  handed  over  to  Sir  Bichard  ^      ▼• 

Corporation  of 
Mayne  ;  and,  on  5th  January,  1858,  made  the  order  now      London. 

in  question, 

PeterMdorff  now  shewed  cause*  The  order  is  good. 
It  is  not  an  order  made  under  stats.  21  H.  8.  c.  1 1.  (a)  or 
7  &  8  (r.  4.  e.  29.  «.  57.  Those  Acts  merely  empower 
the  Court  to  restore  the  particular  property  stolen  to 
the  owner.  But,  where  the  property  in  the  possession 
of  the  felon  is  under  the  immediate  controul  of  the 
Court,  the  Court  has  power,  at  common  law,  to  order 
the  disposal  of  it  [Erie  J.  If  the  property  is  that  of 
the  felon,  I  do  not  see  how  the  Judge  can  order  the 
disposal  of  it  contrary  to  the  grant  of  the  Crown :  if  it 
is  the  property  of  some  one  else,  the  Judge  has  only 
the  power,  by  statute,  to  order  it  to  be  restored  to  that 
person.]  When  the  property  is  partly  the  felon's,  partly 
that  of  some  one  else,  and  is  mixed  up  together,  as  it 
was  here,  the  Judge  has  power,  at  common  law,  to  order 
the  apportionment  of  it.  The  Court  clearly  had  power 
to  make  that  part  of  the  order  directing  the  restitution 
of  one  sixth  to  the  prosecutors.  But,  further,  as  the 
whole  matter  was  argued,  upon  affidavit,  before  the  two 
learned  Judges  who  made  the  order,  it  may  be  consi- 
dered as  having  been  referred  to  them,  by  consent,  to 
make  such  order  as  they  should  think  fit.  [Lord  Camp^ 
beU  C.  J.  No :  if  the  order  is  brought  up  before  us, 
we  are  bound  to  quash  it,  or  any  part  of  it,  if  it  is 
illegal,  and  affects  the  rights  of  any  subject.]  At  all 
events,  this  order  should  not  be  quashed  generally. 
[fVUde,  contra.     The  Corporation  do  not  contend  that 

(a)  Repealed  by  tttt  7  &  8  (7.  4.  e.  27.  «.  1. 
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1858.        ^^  shoald:  they  apply  only  to  have  so  much  of  it  quashed 
The  QuEBv     ^  relates  to  the  five  sixths  of  the  Turkish  bonds.] 


Corporation  of 

liONDOV. 


Wilde  and  Skiffh,  contr^  were  not  called  upon. 


Lord  Campbell  C.  J.  I  am  of  opinion  that  so  much 
of  the  order  as  relates  to  the  disposal  of  five  sixths  of 
the  Ihirhish  bonds  must  be  quashed.  I  do  not  think 
that  the  Judges  have  the  power,  either  by  statute  or  at 
common  law,  to  order  such  a  disposal  of  the  property 
in  question.  The  rule,  therefore,  as  to  that  portion  of 
the  order,  must  be  absolute. 

Rule  absolute. 


Jmn€2d. 


Lease  of  land 
by  plaintiff  to 
defendant. 


Lee  against  Stevenson. 

^RESPASS.     The  first  count  stated  that  defendant 
broke  and  entered  certain  land  of  the  plaintiff,  in 
plaintiff  power    the  city  of  Lincoln,  called   the  sewer,  and  took   and 

to  enter  upon 
the  land,  and 
to  dig  and 
make  a  covered 
sewer  and 
watercoorse 
through  it,  in 
order  to  con? ej 
away  the 
drainaffe  from 
plaintiff's  pre- 
mises. 

PUintiff 
made  a  sewer 
accordingly  : 
defendant  made 
a  drain  from 
his  own  pre. 
mises,  and  carried  it  into  the  sewer. 

Held,  that  plaintiff  was  entitled  to  the  exclusive  use  of  the  sewer ;  and  that  he  coold 
recover  in  an  action  agunst  defendant  for  so  interferiog  with  such  exclusive  use. 


carried  away  a  pipe  of  the  plaintiff,  part  of  the  same ; 
and  also  caused  to  pass  into  the  said  sewer  earth,  dust, 
&C.,  and  impure  and  filthy  water,  and  thereby  choked 
and  impeded  the  same.  The  second  count  stated  that 
the  plaintiff  was  entitled  to  the  exclusive  use  and  enjoy- 
ment of  a  covered  sewer,  situate  in  the  city  of  Lincoln,  for 
the  conveying  of  the  waste  water  fix>m  certain  messuages 
of  the  plaintiff,  in  the  city  aforesaid,  into  the  river 
WUham;  yet  the  defendant  made  an  opening  in  and 


Stbvessov. 


XXI.  VICTORIA.  513 

into  the  said  sewer,  and  caused  earth,  dost,  straw,  and  1858. 
rubbish,  and  impure  and  filthy  water,  to  pass  into  the  ^[^ 
same,  and  otherwise  interfered  with  and  hindered  and 
prevented  the  plaintiff's  right  to  such  exclusive  use  and 
enjoyment  as  aforesaid,  and  has  continued  the  said 
grievances  until  the  present  time.  The  third  count 
charged  defendant  with  wrongfully  converting  and  de- 
priving plaintiff  of  the  use  of  certain  pipes. 

Pleas.  1.,  to  first  count.  That  the  said  land  was  not 
the  plaintiff*s.  2.,  to  second  count  That  plaintiff  was 
not  entitled  to  the  exclusive  use  and  enjoyment  of  the 
covered  sewer  in  that  count  mentioned*  3.,  to  third 
.count  Payment  into  Court  4.,  to  first  and  second  counts. 
Not  Guilty.     Issues  on  first,  second  and  fourth  pleas. 

On  the  trial,  before  Lord  Campbell  C  J.,  at  the  last 
assizes  for  Lincoln,  it  appeared  that,  by  a  lease  dated 
11th  September  1837,  plaintiff  demised  to  defendant  a 
piece  of  land  in  the  city  of  Lincoln  for  twenty  one  years, 
**  save  and  except  and  always  reserved  out  of  this  present 
demise  unto  the  said  J.  W.  Lee^  (plaintiff),  his  heirs 
and  assigns,  upon  his  and  their  giving  one  month's 
previous  notice  to  the  said  John  Stevenson^  (defendant), 
his  executors  or  administrators,  of  his  or  their  intention 
to  act  upon  the  same,  the  power  and  authority  to  enter 
upon  the  said  parcel  of  land  hereby  demised,  with  work- 
men and  others,  and  to  dig  and  make  a  covered  sewer 
or  watercourse  through  the  said  parcel  of  land  firom  the 
east  end  thereof  to  the  west  end  thereof,  in  order  to 
convey  the  waste  water  irom  the  premises  of  him  the 
said  J.  IV.  Lee  at  the  east  end  thereof  into  the  river 
WUham,  in  case  he  or  they  should  think  proper  to  do 
so,  on  making  reasonable  compensation  to  the  said  J. 
Stevensonf  his  executors  or  administrators,  for  any 
&  B*  &  B.  2  L 
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1858.  damage  or  injury  which  may  be  occasioned  thereby, 
Lm  either  to  the  surface  of  the  ground,  or  to  the  buildings, 
Stbtbitsoii.  ^^^^  vfaWs  or  foundations  through  or  under  which  the 
same  may  be  made."  The  lease  also  contained  a  cove- 
nant by  the  plaintiff  to  convey  the  freehold  of  the  said 
land  to  the  defendant,  if  he  should  desire  to  purchase 
it  at  any  time  during  the  said  term,  for  60021,  ''but 
subject  to  such  privilege  to  and  for  the  said  J.  W.  Lee, 
his  heirs  and  assigns,  to  make  or  construct,  a  covered 
sewer  or  watercourse  as  hereinbefore  mentioned." 

The  plaintiff,  during  the  continuance  of  the  term, 
constructed  a  covered  drain,  through  and  under  the  land, 
for  the  purpose  of  conveying  the  drainage  of  his  premises 
into  the  river.  In  1857,  the  old  sewer,  having  been 
found  ineffective,  was  taken  up;  and  plaintiff  substituted, 
with  the  consent  of  the  defendant,  in  the  same  spot,  a 
new  sewer,  laid  down  with  tiles.  The  defendant  joined 
to  and  carried  into  this  sewer  a  drain  of  his  own,  lead- 
ing from  his  premises,  being  the  trespass  alleged.  The 
defendant's  counsel  having  admitted  that  the  question 
was,  whether  the  plaintiff  was  entitled  to  the  exclusive 
use  of  the  sewer,  or  only  to  an  easement  in  it,  the 
learned  Judge  directed  a  verdict  to  be  entered  for  the 
plaintiff,  with  leave  to  the  defendant  to  move  to  enter 
a  nonsuit 

Knowles,  in  last  Easter  Term,  obtained  a  rule  nisi  to 
enter  the  verdict  on  the  two  first  and  last  issues  for  the 
defendant,  on  the  ground  that  the  plaintiff  took  an  ease- 
ment only,  and  not  an  exclusive  right 

Macaulay  and  Field  now  shewed  cause.  First,  the 
clause  may  be  considered  to  operate  as  an  exception 
out  of  the  land  demised,  as  the  line  of  ground  along 
which   the  sewer  passes  has  been  ascertained  by  the 
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election  of  the  plaintiff  to  exercise  .his  right  of  entry.  1858. 
Secondly,  as  regards  the  second  count,  the  reservation  ^^ 
is  clearly  of  an  exclusive  right  The  plaintiff,  by  the  stivbrsoit. 
terms  of  the  lease,  has  no  power  to  make  a  sewer  larger 
than  is  necessary  for  the  purpose  of  carrying  off  his  own 
drainage :  it  is  to  be  made  at  his  expense ;  and  he  is  to 
make  compensation  to  the  defendant.  A  mere  right  of 
easement  in  the  plaintiff  would  be  utterly  inconsistent 
with  these  provisions.  Further,  the  defendant  contends 
that  no  cause  of  action  accrues  until  some  actual  damage 
has  been  done  to  the  sewer.  But  that  is  not  so:  the 
plaintiff  has  a  cause  of  action  as  soon  as  the  sewer  is 
interfered  with.  [Crompton  J.  That  would  be  a  damage.] 
In  Rex  V.  Bell  (a)  a  lessee  of  wayleaves  was  held  to  be 
rateable  to  the  poor  as  exclusive  occupier  of  the  ground 
over  which  they  lay.  [They  were  then  stopped  by  the 
Court.] 

Knowle$y  Mellcr  and  Boden,  contrlt.  As  to  the  argu- 
ment that  the  clause  in  the  deed  operates  as  an  excep- 
tion of  the  land  to  be  used  for  making  the  sewer,  it  is 
clear  that  the  plaintiff  has  no  such  estate  in  that  portion 
itself  as  would  justify  him  in  bringing  this  action.  His 
position  is  analogous  to  that  of  a  waterworks  company, 
whose  pipes  pass  through  the  land,  and  who  have  a  right 
of  access  to  them,  but  who  are  not,  on  that  account,  either 
ovmers  or  occupiers  of  the  land ;  Chelsea  Waterworks 
Company  v.  Bowley(b).  The  plaintiff  has  merely  a  licence 
to  do  a  particular  act  upon  the  land,  such  licence  confer- 
ring on  him  no  estate  in  that  portion  of  the  land  which 
is  the  subject  of  such  act ;   Doe  dem.  HawUy  v.  Wood{c\ 

(a)  7  7.  R,  598.  (6)  17  Q.  B,  358. 

(e)  2  B.^  Aid,  724. 

2  L  2 
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1S58.  Cheiham  v.  WUliam^on  (a>  [Lord  Campbell  C.  J.  How 
£j[J^  do  you  meet  the  second  count  ?]  The  plaintiff  has  not, 
as  is  there  allied,  an  exclusive  use  of  the  sewer:  he  has 
merely  an  easement  in  respect  of  it,  for  the  purpose, 
and  only  for  the  purpose,  of  carrying  off  the  drainage 
fix>m  his  premises ;  and  be  has  a  right  of  action  only 
for  an  obstructbn  of  that  particular  easement  [Lord 
Campbell  C.  J.  The  lease  gives  him  a  licence  to  make 
a  sewer,  not  merely  to  u$e  one.  Can  you  say  that 
such  licence  is  merely  an  easement?]  In  Bryan  ▼• 
WhiMer  {b)  it  was  held  that  a  licence  to  make  and  have 
the  exclusive  use  of  a  vault  in  a  church  confeired  an 
easement  only,  and  not  an  interest  in  the  land.  [Lord 
Campbell  C.  J.  To  whom  do  the  materials  of  the  sewer 
belong?]  Probably  to  the  plaintiff:  but  he  has  still 
nothing  but  an  easement  in  the  sewer,  as  regards  any 
interference  with  it;  until  his  particular  enjoyment  of 
the  sewer  is  interfered  with,  he  has  no  right  of  action. 
[Lord  Campbell  C.  J.  The  defendant  does  interfere, 
when  he  does  that  which  prevents  the  plaintiff  from 
having  such  particular  enjoyment]  The  defendant  has 
caused  no  damage,  at  all  events*  [Lord  Campbell  C.  J. 
That  is  not  maleriid.  Coleridge  3.  Besides,  the  de- 
fendant could  not  have  done  what  he  has,  without  causing 
damage  by  breaking  into  the  sewer.]  He  has  paid 
money  into  Court  for  that  [^CramptmS^  No;  only 
for  the  value  of  the  materially  not  for  the  damage.] 
The  lease  does  not  stipulate  that  the  plaintiff^s  right  to 
the  use  of  the  sewer  is  to  be  exclusive.  [Cokridge  3. 
Suppose  he  had  made  an  iron  sewer,  and  that  the 
defendant  could  not  attach  a  drain  to  it,  would  the 
plaintiff  have  exceeded  the  right  reserved  to  him  by 
the  lease  7\     At  all  events,  the  defendant  has  not  inter- 

(a)  4  Eati,  4G9.  (6)  8  P.  ^  a  288. 
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&red  with  the  plaintiflTs  use  erf  it,  as  made.  [Lord  i858. 
Campbell  C.  J.  It  can  make  no  difference  whether  £^ 
the  sewer  is  of  iron  or  tile.]  Senhause  ▼•  CkrutUm  (a) 
illustrates  the  principle  upon  which  licences  of  this  kind 
are  to  be  limited  and  restricted.  The  plaintiff's  right 
is  analogous  to  that  of  a  ri^t  of  way  for  horses  and 
carriages  over  the  land  of  another:  that  would  not 
prevent  the  owner  of  the  land  finom  sending  his  own 
horses  and  carriages  acroas  it,  as  long  as  he  did  not 
interfere  with  the  particular  easement  granted. 

Lord  Caicpbbll  C.  J.  I  am  of  opinion  that  judgment 
should  be  for  the  plaintiff  Looking,  as  we  mus^  to  the 
nature  and  intention  of  the  gprant,  it  is  clear  that  it  gives 
the  grantee  an  easement  consisting  of  the  exclusive  right 
to  use  the  sewer.  If  it  had  given  him  merely  the  right 
to  carry  his  drainage  along  the  surface  of  the  land  to  the 
river,  the  defendant  might  have  used  the  same  channel 
without  incurring  any  liability.  But  the  lease  grants 
to  the  plaintiff  power  to  **  dig  and  make  a  covered  sewer 
or  watercourse"  [his  Lordship  read  the  whole  of  the 
clause  in  question],  in  order  to  convey  the  waste  water 
from  the  premises  of  the  plaintiff  (limiting,  therefore,  the 
area  of  the  drain),  making  compensation  to  the  defend- 
ant: that  is,  substantially,  a  right  to  place  a  pipe  through 
the  defendant's  land,  of  such  dimensions,  and  no  more, 
as  will  be  sufficient  to  carry  off  the  plaintiff^s  waste 
water  through  the  land  into  the  river.  I  am  of  opinion 
that  such  a  grant  is  a  grant  to  the  plaintiff  of  the  exclu- 
sive use  of  the  pipe,  not  merely  of  the  right  to  have  his 
waste  water  run  through  it.  Whether  it  be  of  metal  or 
tile,  the  defendant  cannot  have  made  use  of  it  without 
breaking  into  it  y  and  for  any  interference  at  all  with  it 

(a)   1  T,  R.  560. 
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1858.        he  is  liable  to  an  action,  the  plaintiff  having  the  right 
Eii         to  the  exclusive  possession  of  it  for  a  particular  purpose 
Stetmsoh.    of  ^i»  own. 

Coleridge  J.  I  am  of  the  same  opinion.  The 
plaintiff  complains  of  the  infringement  by  the  defendant 
of  the  right  granted  to  him  by  the  defendant  What 
did  the  defendant  grant?  We  must  decide  that  by 
looking  at  the  words  of  the  grant  and  the  intention  to 
be  gathered  from  them.  The  grant  is  clearly  not  of  a 
mere  right  of  flow  for  the  plaintiff's  waste  water  over 
the  defendant's  land :  if  it  were,  the  defendant  would  cer- 
tainly not  be  liable  to  an  action  for  using  the  same  channel 
for  his  own  drainage.  But  the  right  reserved  to  the 
plaintiff  is  a  right  to  make  a  covered  sewer,  adequate, 
and  no  more  than  adequate,  for  the  conveyance  of  his 
own  waste  water.  The  clear  inference  from  the  terms 
of  the  grant  is  that  the  sewer  was  to  be  constructed 
with  a  view  to  this  particular  purpose  only,  and  that  the 
defendant  gave  up  all  right  to  interfere  with  it  in  any 
way.  We  have  a  right  to  assume  that  it  has-  been  so 
constructed :  and  therefore  any  interference  with  it  by 
the  defendant  is  actionable. 

Erle  J.  I  am  clearly  of  opinion  that  the  reservation 
in  the  lease  gives  the  plaintiff  an  exclusive  right  in  the 
sewer.  The  stipulation  is  a  very  important  and  a  very 
useful  one,  and  is  quite  borne  out  by  the  language  of  the 
grant. 

Crompton  J.  I  also  am  of  opinion  that  the  right 
granted  to  the  plaintiff  is  to  have  a  sewer  of  hb  own 
passing  through  the  demised  land  for  the  purpose  of 
conveying  away  his  own  waste  water  only.  The  defendant 
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18  liable  to  an  action  if  he  does  anything  inconsistent  with        1858. 
the  plaintiff's  right,  so  limited.     Whether,  if  he  does  so,  L^i 

be  causes  actual  damage  or  not,  is  immaterial :  the  case  gnysHsoir. 
comes  within  the  operation  of  the  general  rule,  that  no 
one  can  derogate  from  his  own  grant  Chetham  v.  William' 
son  (a)  and  Doe  dem.  Hawley  v.  Wood  {b)  are  distinguish- 
able In  the  former  case,  the  owner  of  the  soil,  as  well 
as  the  grantee,  had  a  right  to  take  the  coal ;  and  after 
the  owner  had  severed  it,  it  was  his  property  still ;  but, 
if,  in  obtaining  it,  he  had  interfered  with  the  grantee's 
licence  tb  enter  and  dig,  the  grantee  would  have  had 
a  right  of  action.  The  cases  of  right  of  way  are  not 
analogous :  there  the  use  by  the  owner  of  the  soil  would 
not  be  inconsistent  with  the  right  reserve  to  the  grantee ; 

here  it  would. 

Rule  discharged. 

(a)  4  Eoit,  469,  (6)  2  A  ^  4ld,  7^4, 


T. 


The  Queen  against  The  Overseers  of  the  Town-  Thmdaf, 
ship  of  North  Bierley. 

jF*.  ELLIS,  in  last  Term,  obtained  a  rule,  calling  Under  sects. 
on  the  overseers  of  the  poor  of  the  Township  of  5  &  g  kic*. 

c.  109.,  where 
justices  isiiie  a 
precept  to  orerseers  requiring  them  to  return  a  list  of  a  competent  number  of  men  in  their 
parish  to  senre  as  constables,  and  the  overseers  accordingly  summon  a  restry  within  the 
fourteen  days  after  receiving  the  precept,  prescribed  in  sect.  3,  the  vestry  has  no  discretion, 
but  must  make  out  the  list. 

Therefore,  where  such  vestry,  having  met  in  obedience  to  the  precept,  had  adjourned  for 
a  twelvemonth,  and  made  no  return,  this  Court,  on  motion  made  after  the  expiration  of  the 
fourteen  days,  issued  a  mandamus  commanding  the  overseers  to  summon  a  vestry  for  the 
purpose  of  making  out  and  returning  a  list. 

Although  the  affidavits  in  support  of  the  rule  disclosed  no  ground  for  considering  the 
appointment  of  the  parochial  constables  to  be  necessary,  and  although,  in  opposition  to 
the  rule,  it  was  deposed  that  the  inhabitants  considered  the  appointment  of  parochial 
constables  to  be  superfluous  and  uselessly  expensive,  a  paid  police  having  been  appointed 
under  sUt.  19  &  20  Fiei,  e  69. 

And  although  it  was  aUw  deposed  that  the  parpchial  constables  of  the  preceding  year 
were  ready  to  serve  on. 
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1858.  NorOi  Bierkyy  the  inhabitants  of  the  said  Township, 
The  Queen  and  the  justices  of  the  West  Biding  of  York  acting  for 
the  division  in  which  the  said  Township  is  situate,  to 
shew  cause  why  a  mandamus  should  not  issue  com- 
manding the  overseers  to  give  notice  of  a  vestry  meet- 
ing of  the  inhabitants  of  the  Township,  **  to  meet  and 
assemble  themselves  in  vestry,  and  then  and  there  to 
make  out  a  list  in  writing  of  a  proper  number  of  persons 
residing  within  the  said  Township  qualified  and  hable 
to  serve  as  constables  of  the  said  Township ;  and  com- 
manding the  said  justices  to  hold  a  special  sessian  within 
the  said  division,  and  give  due  notice  thereof,  and  then 
and  there  to  choose  from  the  said  list  the  names  of  such 
number  of  persons  as  they  may  deem  necessary  to  act  as 
constable  within  the  said  Township  for  the  remainder  of 
the  year  then  and  next  following,  and  until  other  con- 
stables shall  be  chosen  and  sworn  to  act  in  their  stead 
as  constables  for  such  Township;  and  commanding  the 
said  overseers,  inhabitants  and  justices  to  do  everything 
necessary  to  be  done  by  them  or  any  of  them  respectively 
in  order  to  the  due  and  effeqtual  appointment  of  a  con- 
stable for  the  said  Township." 

From  the  aflSdavits  on  which  the  rule  was  obtained, 
it  appeared  that  the  Township  of  North  Bierky  is  situate 
in  the  East  Division  of  MorUy  in  the  West  Riding  of 
Yarhsldre ;  and  that  the  clerk  to  the  justices  usually 
acting  at  Bradford^  in  and  for  that  Division,  being 
directed  so  to  do  by  a  precept  under  the  hands  and 
seals  of  two  of  siich  justices,  at  the  commencement  of 
this  year,  made  out  a  list  and  description  of  the  Petty 
and  Special  Sessions  to  be  holden  by  them  during  the 
year,  with  the  day  of  the  month  on  which  such  Session 
was  to  be  holden;  and  that  the  clerk  delivered  a  copy 
to  each  of  the  justices  long  before  the  let  o{  April,  the 
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day  fixed  by  the  justices  for  the  appointment  of  parish  issB. 
constable^  according  to  stat  6  &  6  VtcL  c.  109.  Early  The  Quken 
in  February f  the  clerk  delivered  to  a  constable  of  Brad"  ^^^^^  ^^ 
ford  a  precept  and  duplicate  thereof,  dated  3d  Fdnruary  Noetu 
1858,  under  the  hands  of  two  justices  usually  acting  for 
the  division,  directed  to  the  overseers  of  the  Township, 
commanding  them,  in  pursuance  of  the  Act,  to  make 
out  and  return,  before  24th  March  then  next,  a  list  in 
writing  of  seventy,  being  a  competent  number,  of  able 
bodied  men,  resident,  and  qualified  and  liable  to  serve 
as  constables  within  the  Township,  with  the  Christian 
name  &&,  and  to  return  and  send  the  list  to  the  oflSoe 
of  the  clerk ;  and  giving  notice  that  a  Special  Session 
would  be  holden  by  the  justices  usually  acting  for  the 
division,  at  the  Court  House  in  Bradford,  on  1st  April, 
at  11  A.M.,  for  the  appointment  of  parochial  constables; 
at  which  time  and  place  the  overseers  were  required  to 
verify  the  list  upon  oath.  On  4th  February  the  con- 
stable delivered  the  duplicate  of  this  precept  to  one  of 
the  overseers  of  the  Township.  In  pursuance  of  this 
precept  the  overseers  legally  called  a  meeting  of  the  rate- 
payers to  be  holden  on  12th  February,  for  the  purpose 
of  making  out  a  list  of  persons  qualified  to  serve  as 
constables  for  the  ensuing  year.  The  meeting  was  held 
accordingly;  when  a  motion  was  carried,  **That  this 
meering  be  adjourned  for  twelve  months;"  and  the 
meeting  was  adjourned  accordingly.  And  no  list  was 
made  out  at  that  or  any  subsequent  meeting;  and  none 
had  been  returned,  as  required :  but  the  overseer  appeared 
before  the  justices  on  1st  April,  and  stated  the  Acts. 

In  answer,  affidavit  was  made  by  a  deponent  who  had 
been  a  resident  inhabitant  in  the  township  for  forty  five 
years,  and  was  a  fireeholder  and  rate-payer,  and  a  guar- 
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1B58.       aD  clanes  are  most  peaceably  dupoaed,  and  ever  ready 

TbeQuESH    to  obey  the  law." 

Overseen  of  Other  affidaTits  to  the  same  eflfect  were  made  by  other 
NoBTB  inhabitants.  One  of  the  overseen  deposed  that  the 
disobedience  to  the  precept  on  the  part  of  the  meeting 
arose  fix>m  misapprehension  of  the  law,  they  considering 
it  discretionaiy  with  them  to  return  the  list  or  adjonm ; 
and  that  the  adjournment  was  resolved  npon  solely  with 
the  view  of  saving  the  Township  the  appointment  of  fresh 
constables  for  the  ensoing  year.  That,  until  recendy, 
it  had  been  the  prevailing  opinion  of  the  inhabitants 
**  that  the  Parochial  Constables  Act  was  repealed  by  the 
recent  statute  enabling  the  justices  to  establish  a  Rural 
Police  force,  and  that  the  latter  statute  had  been  passed 
in  entire  substitution  of  the  former."  One  of  the  present 
constables  of  the  Township,  who  had  held  office  for 
twenty  years,  deposed  **that  the  other  parochial  con- 
stables have  not,  nor  have  or  hath  any  of  them,  so  far 
as  I  know  and  believe,  had  any  services  whatsoever  to 
perform,  except  to  post  certain  notices  in  pursuance  of 
the  precept  issued  annually  for  the  appointment  of 
assessora,  and  collectors  of  taxes,  and  surveyors  of  the 
highways,  and  to  serve  die  summons  on  the  parochial 
constables.  That  the  whole  of  the  duties  of  constables 
in  and  for  the  said  township  are  performed  by  the 
officers  appointed  under  the  recent  statute,  except  as 
hereinbefore  alluded  to.*'  ''  That  I  am  ready  and  wil- 
ling^ and  always  have  been  ready  and  willing^  as  have 
the  other  parochial  constables  been  ready  and  willing, 
as  I  verily  believe,  to  perform  the  office  till  others  are 
appointed,  and  will  cheerfully  perform  all  the  duties 
which  may  be  required  of  them.  That  there  is  not 
the  most  remote  probability  of  any  being  required.'' 
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'  JPoMhley  now  shewed  cause.     Stat.  2  &  3  Vict,  c  93. «.  I  •         IH^%. 
makes  it  lawful  for  the  justices  in  Quarter  Sessions,  if  it    xh*  Quxw 
appear  that  the  ordinaiy  officers  for  preserving  the  peace    q^,^^  ^ 
are  not  sufficient,  to  report  to  a  principal  Secretary  of      North 
State  how  many  paid  constables  are  needed,  and  the 
proper  rates  of  payment;  and  the  Secretary  may  then 
make  rules  &&     The  chief  constable  is  to  appoint  the 
petty  constables,  subject  to  the  approval  of  the  justices ; 
sect.  &     Sect  8  ^ves  these  paid  constables  throughout 
the  county  the  common  law  or  statutable  powers  of 
petty  constables  in  thehr  constablewicks.     This  shews 
that  no  public  duty  remains  to  be  necessarily  executed 
by  the   common   law  constables;   and   therefore   the 
mandamus  to  appoint  such  common  law  constables  will 
not  go.    This  statute  is  further  carried  out  by  stat.  3  &  4 

VicL  c,  88.:  and  sect.  16  of  that  statute  provides  for 
the  appointment  of  local  constables  for  any  particular 
parish,  township  or  place ;  and  sect.  27  provides  for  the 
formation  of  police  districts,  with  the  proper  number  of 
constables  for  each.  Then  stat.  19  &  20  Vict.  c.  69., 
incorporating,  by  sect  31,  the  two  statutes  before  men- 
tioned, makes  it  compulsory  on  the  justices  to  establish 
a  sufficient  police  force,  it  having  before  been  left  to 
their  discretion.  These  statutes  appear  to  provide  fiilly 
for  the  performance  of  the  duties  of  constables  by  the 
paid  police  force.    It  is  trUe  that  sect  25  of  stat  2  &  3 

VicL  c  93.  provides  ''that  nothing  herein  contained 
shall  prevent  or  invalidate  the  appointment  of  parochial 
constables:"  but  a  mandamus  will  not  go  to  compel 
such  appointment,  ^ere  no  necessity  is  shewn  affir- 
matively by  the  affidavits  in  support  of  the  rule,  and 
where  the  affidavits  in  answer  expressly  negative  such 
necessity :   if  such  necessity  were  shewn,  it  might  be 
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right  to  act  on  the  proviso  in  sect  29.  The  old  constables 
are  willing  to  serve  on.  This  application  is  made  under 
Stat  5  &  6  Vict.  c.  109.,  **  for  the  appointment  and  payment 
of  parish  constables.**  ICromptanJ.  I  cannot  understand 
how  that  Act  is  affected  by  the  earlier  statutes,  2  &  3 
Vict  c.  93.  and  3  &  4  Fict  c.  88.]  It  is  not  unreason- 
able to  consider  stat  5  &  6  Vict.  c.  109.  as  virtually 
repealed  by  stat  19  &  20  Vict.  c.  69.  Even  if  it  be 
doubtful  whether  there  should  be  an  appointment,  a 
mandamus  would  not  go.  [Erie  J.  Stat.  5  &  6  Vict, 
c.  109^  s.  2.  gives  to  the  justices  the  discretion  as  to 
issuing  the  precept^  which,  by  sect  3,  is  to  name  the 
number.  You  say  the  discretion  is  with  the  vestry, 
whether  they  will  obey  the  precept]  At  any  rate,  the 
mandamus  asked  for  in  the  rule  cannot  go:  sect  3 
requires  that  the  meeting  be  holden  within  fourteen 
days  after  the  receipt  of  the  precept :  but  that  time  has 
expired. 


T.  F.  Ellisy  contra.  As  to  the  last  point :  the  justices 
have  done  their  duty  in  issuing  their  precept,  and  the 
overseers  in  calling  the  vestry  meeting :  the  vestry  has 
failed  to  perform  its  duty^  and  will  be  compelled  to  do 
so :  for  this  purpose  the  overseers  must  summon  them 
anew.  Regina  v.  Mayor  of  Rochester  (a)  is  in  point  as 
to  that  The  argument  on  the  other  side  assumes  that 
the  vestry  has  the  right  to  disobey  the  precept:  but 
sect.  3  is  peremptory.  The  justices,  under  sect.  2,  have 
determined  the  number  of  parochial  constables  wanted 
to  aid  the  police :  the  number  of  the  police  must  have 
been  fixed  with  reference  to  the  aid  which  would  be 


(a)  1  E.^B.  910. 
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given  by  the  parochial  constables.     The  affidavits  in        1868. 
answer  appear  to  rest  on  the  ground:  first,  that  the    The Qubxn 
justices  were,  in  the  opinion  of  the  vestry,  wrong ;  as  to    o^^^„  ^^f 
which  no  power  of  deciding  is  lodged  in  the  vestry:       North 
secondly,  that  the  Legislature  has  acted  erroneously ;  a 
matter  equally  without  the  cognizance  of  the  vestry.    If 
necessary,  it  can  be  shewn  that  duties  are  by  law  incum- 
bent on  parochial  constables  which  the  paid  policemen 
cannot  perform,  besides  those  noticed  in  the  affidavits. 
(He  was  then  stopped  by  the  Court.) 

Lord  Campbell  C.  J.  I  assent,  with  great  reluctance, 
to  the  opinion  that  this  rule  must  be  made  absolute. 
One  of  the  greatest  improvements  of  our  time  has  been 
the  appointment  of  a  paid  |K)lice  instead  of  men  of  the 
class  oi  Dogberry  and  Verges.  Such  appointment  is  made 
compulsory  by  stat.  19  &  20  Vict  c.  69.;  so  that  there 
does  not  seem  to  be  kept  up  any  necessity  of  appointing 
the  old  parochial  constables,  which  may  have  merely 
the  effect  of  annoying  individuals  by  disturbing  them  in 
the  exercise  of  their  ordinary  callings.  Still,  under  stat. 
5  &  6  Vict.  c.  109.,  a  power  has  been  reserved  of  ap- 
pointing the  parochial  constables  where  the  justices 
deem  it  useful.  It  does  look  here,  on  the  affidavits,  as 
if  no  inconvenience  would  result  from  omitting  this,  and 
as  if  all  duties  might  be  performed  by  the  paid  police* 
But  the  discretion  is  vested  in  the  justices :  they  have 
issued  their  precept,  which  has  not  been  obeyed.  At 
first  I  was  under  the  impression  that  the  motion  had 
been  for  a  mandamus  to  direct  the  issuing  of  a  precept, 
thus  commencing  a  proceeding  entirely  new:  but  I  see 
that  it  18  to  enforce  the  original  precept,  which  is  still 
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1858*       i^  force.    Regina  v.  Majfor  of  Bochesier  (a)  shews  that 
TheQuin    ^®  ^V  compel  obedience,  nunc  pro  tuna 


Orwneenof 

North 

BiiEunr. 


CoLERiDOE  J.  concurred. 

Erle  J.  I  concur,  on  the  ground  assigned,  that  the 
discretion  is  in  the  justices,  and  that  the  vestry  has 
chosen  to  dissent  But  I  must  say  that,  this  power  being 
vested  in  the  justices,  there  has  been  nothing  shewn 
which  raises  any  doubt  in  my  mind  that  it  has  been 
most  properly  exercised;  and  the  presumption  is  that 
they  have  done  their  duty. 


Crompton  J.  It  must,  I  think,  be  allowed  that  the 
justices  have  the*  initiative.  Thus  far,  we  cannot  see 
that  the  discretion  is  otherwise  than  in  them ;  and,  if  so, 
there  has  been  an  usurpation  by  the  vestiy.  There 
ought  therefore  to  be  a  mandamus  to  enforce  the  pre- 
cept. I  agree  that  the  magistrates  should  issue  their 
precept  on  good  grounds  only:  here  there  has  been  no 
opportunity  of  replying  to  the  objections  made  on  the 
part  of  the  vestry;  and  some  imputations  have  been 
thrown  out  to  which  we  can  attach  no  weight  I  agree, 
however,  that  it  is  in  general  advisable  to  have  all  the 
constabulary  powers  lodged  in  one  set  of  functionaries : 
but  we  are  bound  to  presume  that  the  justices  have 
acted  according  to  the  best  of  their  judgment;  and  they 
think  it  right  to  have  parochial  constables. 

Rule  absolute. 

(a)  T  s.^B.  aio. 


XXL    VICTORIA.  529 

1868. 


HiGGS  against  Goodwin.  Thwndaf, 

^  Jun*  2d. 

ACTION  against  the  defendant,  as  clerk  to  the  Local  A  patent  was 
°  .  entitled 

Board  of  Health  for  the  town  of  Hitchiny  in  Hert"  "  Treating 

fordskirey  for  infringement  of  the  plaintiff's  patent  the  collected 

The  declaration  alleged  that  the  plaintiff  was  the  true  gewera  and 

and  first  inventor  of  a  certain  new  manufacture,  that  is  towns'and"**^' 

to  say,  "treating  chemically  the  collected  contents  of  JJ^'fJ^'^ 

sewers  and  drains  in  cities,  towns  and  villages,  so  that  °;fy  J>f  ■P- 

^  plicable  to 

the  same  may  be  applicable  to  agricultural  and  other  agricultural 

useful  purposes :"  that  letters  patent  had  been  granted  useful  pur. 

to  him  to  make,  use  and  exercbe  and  vend  the  said  description  of 

inventions,  and  certain  other  things  invented  by  him,  gutwi ^t^tT,  for 

by  and  under  the  title  of  "  The  means  of  collecting  the  ^^^^^^^ 

contents  of  sewers  and  drains  in  cities,  towns  and  vil-  *J®  matter, 

tho  patentee 

lages,  and  for   treating  chemically  the  same,  and  for  preferred  to 

°  "  ^  employ  hydrate 

applying  such  contents,  when  so  treated,  to  agricultural  of  lime;  and 

he  claimed  tho 

and  other  useful  purposes:"  that  a  specification  of  the  precipitation 

said  invention  was  duly  enrolled  by  the  plaintiff:  that  vegetable 

a  disclaimer  was  also  entered  by  him,  whereby  he  dis-  ^tpage  water 

claimed  certain  parts  of  the  said  title,  and  altered  the  ^^Jj*  J^®'"' 

residue  thereof  to  "  Treating  chemically  the  collected  **^'"*^\   ^' 

contents  of  sewers  and  drains  in  cities,  towns  and  vil-  the  invention 

'  1.     t  1  .1  consisted  in 

lages,  so  that  the  same  may  be  applicable  to  agricultural  the  use  and 

application  of 
a  chemical 
agent  for  the  puroose  of  precipitating  the  solid  animal  and  vegetable  matter  contained  in 
sewage  water ;  ana  that  what  was  claimed  was  the  precipitation  of  animal  and  vegetable 
matter  from  sewage  water  by  means  of  the  chemical  agent  before  described. 

In  an  action  for  an  infringement  of  this  patent,  it  appeared  that  defendant  had  applied 
the  process  and  the  hydrate  of  lime  for  the  purpose  of  deodorising  sewage  water :  m  the 
course  of  which  some  precipitate  of  animal  and  vegetable  matter  was  produced,  which, 
however,  defendant  did  not  use  as  an  article  of  value,  but  bona  fide  rejected  as  an  article 
acctdentaliy  produced. 

Held,  that  thb  was  no  evidence  for  a  jury  of  the  infringement  of  the  patent. 

E.    B.    &    E.  2   M 


Y. 

Goodwin. 
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1858.  ftnd  other  useful  purposes;"  and  also  altered  certain 
jjjQQg  parts  respectively  of  the  said  specification.  Breach  : 
That  the  said  Local  Board  of  Health,  at  divers  times 
during  the  term  of  the  said  patent,  and  before  the  com- 
mencement of  this  suit,  infringed,  and  still  continues  to 
infringe,  the  said  patent  right  of  the  plaintiff. 

The  particulars  of  breaches,  delivered  with  the  decla- 
ration, stated  that  the  "above  mentioned  Local  Board 
of  Health,  at  divers  times  between  the  27th  May^  1857, 
and  the  comroencement  of  this  suit,  used  hydrate  of 
lime  for  the  purpose  of  precipitating  the  solid  animal  and 
vegetable  matters  contained  in  sewage  water,  according 
to  and  in  imitation  of  the  plaintiff's  invention.** 

Pleas:  1.  Not  guilty.  2.  That  the  plaintiff  was  not 
the  true  and  first  inventor  &c.  3.  That  the  undisclaimed 
part  of  the 'said  alleged  invention  was  not  new  at  the 
time  of  granting  the  said  letters  patent.  4.  That  the 
said  undisclaimed  part  was  not,  nor  is,  a  matter  for  which 
letters  patent  could  by  law  be  granted.  5.  That  the 
nature  of  the  said  undisclaimed  part  of  the  said  inven- 
tion, and  the  manner  in  which  the  same  was  and  is  to 
be  performed,  were  not,  nor  are  they,  particularly  de- 
scribed or  ascertained  according  to  the  true  intent  and 
meaning  of  the  said  letters  patent  6.  That  the  said 
undisclaimed  part  of  the  said  invention  was  not,  at  the 
time  of  granting  the  said  letters  patent,  of  any  public  or 
general  use.     Issues  on  all  the  pleas. 

At  the  trial,  before  Erie  J.,  at  the  last  Spring  Assizes 
for  Hertfordshire^  it  appeared  that  the  plaintiff's  specifi- 
cation described  the  invention  as  consisting,  **  firstly, 
in  the  construction  of  tanks  or  reservoirs,  in  which  the 
contents  of  sewers  and  drains  in  cities,  towns  and  villages 
are  to  be  collected,  and  the  solid  animal  and  vegetable 
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matters  therein  contained  solidified  and  dried;'*  "se-        1859, 
condly,  in  the  construction  of  buildings  over  such  tanks        hioos 
and  reservoirs,  in  which  the  vapours  and  gases  evolved 
from  the  collected  mass  of  sewage  below  may  be  col- 
lectedy  retained,  condensed  and  combined  with  chemical 
agents;"  "thirdly,  in  the  construction  and  arrangement 
of  machinery  and  apparatus  to  be  used  in  distributing 
and  depositing  chemical  agents  over  the  mass  of  sew- 
age;" and,  **  fourthly,   in  the  use  and   application  of 
chemical  agents  for  the  purpose  of  precipitating  the 
solid  animal  and  vegetable  matter  contained  in  sewage 
water,  and  also  for  the  purpose  of  absorbing  and  com- 
bining with  the  gases  evolved  from  such  sewage  water, 
and  the  animal  and  vegetable  matters  contained  therein 
or  precipitated  therefrom."    The  specification  described 
the  construction  of  the  tanks,  buildings  and  apparatus, 
and  proceeded  to  describe  the  fourth  part  of  the  inven- 
tion thus :  "  I  will  now  describe  the  fourth  part  of  my 
invention,  the  object  of  which  is  to  precipitate  all  the 
solid  animal  and  vegetable  matter  contained  in  the  sew- 
age water  from  time  to  time  run  into  one  of  my  tanks 
before  described,  and  to  cause  the  vapours  and  gases 
arising  therefirom  to  be  condensed,  absorbed  or  combined 
with  some  other  substances  in  the  chambers  above.    For 
the  purpose  of  precipitating  the  animal  and  vegetable 
matter  contained  in  the  sewage  water,  I  prefer  to  employ 
hydrate  of  lime,  commonly  termed  slacked  lime,  which, 
so  far  as  I  know,  is  the  cheapest  and  most  efficient 
chemical  agent  for  effecting  this  purpose.     But  the  car- 
bonate of  lime,  and  some  others  of  the  alkaline  earths, 
either  in  their  simple  or  compound  states,  as  well  as 
some  other  substances,  may  perhaps  be  employed  for  a 
similar  purpose ;  but,  so  far  as  I  know,  the  employment 

2  M  2 


532  TRINITY  TERM. 

1868.       of  any  other  substance  than  hydrate  of  lime  will  not  be 
HiGOB       ^  efficient  or  convenient  for  effecting   the  purposes 
GooDwiK.     aforesaid*"    The  specification  described  the  mode  of 
condensing  the  vapours  and  gases,  and  ended  by  claim- 
ing, "fourthly,"  "the  precipitation  of  animal  and  vege- 
table matter  from  sewage  water,  and  also  the  condensa- 
tion,  combination   and  crystallization  of  vapours  and 
gases  arising  firom  sewage  matter  in  tanks  or  reservoirs, 
by  the  means  and  in  the  manner  hereinbefore  described.'' 
The  plaintiff,  on  the  day  on  which  the  specification 
was  enrolled,  also  entered  a  disclaimer;  in  which,  after 
reciting  that,  since  the  enrolment  of  his  specification,  he 
had  found  that  some  parts  of  his  said  invention  therein 
described  were  not  of  much  value,  and  that  he  was  therefore 
desirous  of  disclaiming  the  same,  he  thereby  altered  the 
title  of  hb  said  invention  to  "  Treating  chemically  the 
collected  contents  of  sewers  and  drains  in  cities,  towns 
and  villages,  so  that  the  same  may  be  applicable  to 
agricultural  and  other  useful  purposes."    He  then  dis- 
claimed the  whole  of  the  first,  second  and  third  parts 
of  his  invention,  "  and  so  much  of  the  fourth  part  of  the 
same  invention  as  consists  in  the  condensation,  combi- 
nation and  crystallization  of  vapours  and  gases  arising 
from  sewage  matter;"  and  described  his  invention  as 
follows :  "  My  invention  consists  in  the  use  and  appli- 
cation of  a  chemical  agent  for  the  purpose  of  precipi- 
tating the  solid  animal  and  vegetable  matter  contained 
in  sewage  water."      He  further  stated  that,  "for  the 
purpose  of  precipitating  the  animal  and  vegetable  matter 
contained  in   the  sewage   water,   I  prefer  to  employ 
hydrate  of  lime,  commonly  termed  slacked  lime,  which, 
so  far  .as  I  know,  is  the  cheapest  and  the  most  efficient 
chemical  agent  for  effecting  this  purpose  "  (making  no 
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mention  of  "the  carbonate  of  lime  and  some  others  of        1858. 
the  alkaline  earths"  &c.  mentioned  in  the  specification).        "^1008 
The  disclaimer  concluded  as  follows :  **  What  I  claim  of      goodwih 
my  invention  is,  the  precipitation  of  animal  and  vege- 
table matter  from  sewage  water  by  means  of  the  chemical 
agent  hereinbefore  described.** 

On  behalf  of  the  plaintiff,  evidence  was  given  to  shew 
that  the  process  used  by  the  Local  Board  of  Health  at 
Hitchin  was  identical  with  that  claimed  b;  the  plaintiff 
as  his  invention ;  and  also  that  his  invention  was  new, 
useful  and  valuable.  On  behalf  of  the  defendant  it  was 
contended  that  there  had  been  no  infringement  of  the 
plaintiff's  patent:  and  evidence  was  given  to  shew  that 
the  system  pursued  by  the  Local  Board  was  to  separate 
the  greater  part  of  the  sewage  matter  from  the  water  by 
filtration,  and  then  to  apply  hydrate  of  lime  to  the 
water,  for  the  purpose  of  deodorizing  it  It  was  proved 
that  the  hydrate  of  lime,  so  applied,  did  cause  some 
precipitation  of  the  animal  and  vegetable  matter  which 
remained  in  the  sewage  water  even  after  such  filtration. 
It  was  also  proved  that  the  sediment  which  was  procured 
by  the  filtration  was  not  sold  by  the  Local  Board,  but 
was  carted  away  by  persons  who  were  paid  for  so  doing. 
Evidence  was  also  given  to  shew  that  the  alleged  inven- 
tion of  the  plaintiff  was  not  new. 

The  learned  Judge  told  the  jury  that,  if  the  chemical 
agent  (in  this  case  hydrate  of  lime)  was  applied  by  the 
Local  Board  with  a  knowledge  that  one  effect  would  be 
to  precipitate  the  matter  still  left  in  the  sewage  water, 
the  Board  must  be  considered  to  have  applied  it  for  that 
purpose,  although  their  object  were,  not  to  precipitate, 
but  to  deodorize:  and  that  they  had,  in  that  case, 
infiringed  the  plaintiff's  patent,  although  the  greater  part 
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•  1858.  of  the  sewage  matter  had  been  separated  by  BItration 
^^^  from  the  water  before  the  hydrate  of  lime  was  used. 
The  jury  found  that  the  Local  Board  had  infringed. 
The  learned  Judge  then  asked  the  jury,  at  the  request 
of  the  counsel  for  the  plaintiff,  whether,  if  the  patent 
was  to  be  construed  as  a  patent,  not  for  the  use  of  a 
chemical  agent  generally,  for  the  purpose  of  pre- 
cipitating, but  for  the  use  of  hydrate  of  lime  for  that 
purpose,  they  were  of  opinion  that  there  had  been  an 
infringement  by  the  Local  Board.  The  jury  found  that 
there  had.  Leave  was  reserved  to  move  as  after  mentioned. 
Lush^  in  last  Easter  Term,  obtained  a  rule  calling  on 
the  plaintiff  to  shew  cause  why  a  verdict  should  not  be 
entered  for  the  defendant,  or  a  nonsuit,  **  on  the  gronnds: 
1st.  That  the  undisclaimed  part  of  plaintiff's  alleged 
invention  is  not  a  matter  for  which  letters  patent  can  by 
law  be  granted ;  2d.  That  the  plaintiff's  specification  is 
too  large,  inasmuch  as  it  claims  any  and  every  chemical 
agent  whatever,  without  specifying  or  particularizing  the 
same;  3d.  That  the  plaintiff's  specification  does  not 
state  the  particular  chemical  agent  to  be  employed,  nor 
the  mode  in  which  the  same  is  to  be  employed:"  or 
why  there  should  not  be  a  new  trial,  "  on  the  grounds : 
Ist.  That  there  was  no  evidence  of  an  iufiingement  of 
plaintiff's  patent;  2d.  That  the  learned  Judge  mis- 
directed the  jury  in  telling  them  that  the  user  of  hydrate 
of  lime  for  the  purpose  stated  in  the  defendant's  evidence 
was  an  infringement  of  the  plaintiff's  patent ;  3d.  That 
it  was  proved  that  the  alleged  invention  was  not  new, 
and  was  well  known  to  others,  and  publicly  and  generally 
practised  in  the  United  Kingdom  before  the  date  and 
grant  of  the  plaintiff's  letters  patent." 
Yesterday  and  this  day. 


Goodwin. 
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BaviU,  Hindmarch  and  C.  Pollock  shewed  cause.  First,  1853. 
as  to  the  motion  to  enter  a  verdict  for  the  defendants,  or  hioob 
a  nonsuit.  Taking  the  specification  and  the  disclaimer  ctJ!^% 
together,  the  result  is,  a  claim  by  the  plaintiff  of  the  use  of 
hydrate  of  lime  only :  or,  at  all  events,  of  hydrate  of  lime  in 
preference  to  any  other  chemical  agent.  The  substance 
is  **tbe  chemical  agent  hereinbefore  described,*'  men- 
tioned in  the  disclaimer,  and  which,  in  the  disclaimer, 
the  plaintiff  declares  **  I  prefer  to  employ."  It  is  not  a 
claim  for  a  mere  principle ;  the  modus  operandi  is  speci- 
fied. The  proportion  used  is  not  specified;  but  that  varies 
with  the  density  of  the  sewage  water :  no  further  detail  is 
possible.  As  to  the  rule  for  a  new  trial.  The  defendant 
contends  that,  if  all  that  this  plaintiff  claims  is  the  use  of 
hydrate  of  lime,  the  invention  is  not  new.  But  the  evi- 
dence, even  of  the  defendant's  own  witnesses,  shewed  that 
the  use  of  hydrate  of  lime  as  a  precipitating  agent  was  new. 
And  that  was  the  mode  in  which  the  defendant  employed 
it,  although  the  precipitation  was  the  less  in  consequence 
of  the  sewage  matter  being  thinned  to  some  extent  by 
mechanical  means  before  the  hydrate  of  lime  was  mixed 
with  it.  It  seems  to  have  been  understood  by  the 
Court  of  Exchequer  Chamber,  in  Steiner  v.  Heald  (a), 
that  the  question  whether  a  process  is  new  may  be 
determined  by  the  novelty  of  the  result  produced.  In 
Crane  v.  Ih-ice  (b)  Tindal  C.  J.  applies  the  result  as  a  test ; 
and  so  does  Cockbum  C.  J.  in  Booth  v.  Kennard  {c\ 
Here  the  precipitation  from  running  sewage  water  is 
new.  There  was  no  misdirection  in  law  as  to  the 
infiingement;  nor  was  the  verdict  contrary  to  the  evi- 

(o)  6  Exch,  607. 

(6)  A  M.  ^  G.  580.  602,  3.     S.  C.  Wth$t€r*t  Reports  8^c,  oh  LeiUn 
PdUnt,  377.  409.  (c)  \  H,  ^  N.  627.  631. 
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1858.  dence.  The  defendant  contends  that  be  nsed  the  pro- 
HiGOd  ^^^  ^'^^  ^^®  purpose  of  deodorizing  only  ;  and  that  the 
GooDwiH  precipitation,  which  unavoidably,  by  the  laws  of  nature, 
accompanied  such  use,  was  not  within  the  plaintiff's 
purpose.  The  plaintiff's  patent  was  for  obtaining  manure 
by  a  particular  process :  by  the  same  process  the  defend- 
ant did  in  fact  obtain  the  manure;  only  he  did  not  use 
it  because  he  did  not  want  it.  It  is  an  infringement  if 
a  party  use  a  new  part  of  a  patented  process  in  combi- 
nation with  a  different  process ;  Bovitt  v.  'Keyworth  (a), 
De  La  Rue  v.  Dickenson  (i).  Were  it  otherwise,  there 
CQuld  be  no  patent  for  a  new  watch  movement.  De  La 
Rue  V.  Dickenson  (&)  also  shews  that  the  question  of 
infringement  is  for  the  jury.  [Crompton  J.  Can  the 
jury  be  supposed  here  to  have  found  more  than  that 
there  was  some  precipitation  in  fact  ?]  Surely  the  patent 
cannot  be  evaded  by  throwing  away  the  manure.  [Lord 
Campbell  C.  J.  Not  if  that  be  merely  colourable.] 
The  jury,  at  this  stage,  must  be  presumed  to  have  found 
that  it  was  merely  so.  The  pure  water  could  not  be 
produced  except  by  effecting  a  precipitation. 

Webster  and  Garths  contr^  The  precipitate  has  been 
produced,  but  not  sold.  Even  exposure  to  sale  is  not 
sale ;  Minter  v.  Williams  (c).  The  patent  is  not  for 
producing  a  precipitate :  that  has  been  done  whenever 
quick  lime  has  been  used.  [Lord  Campbell  C.  J.  There 
may  be  a  patent  for  producing,  by  precipitation,  a  sale- 
able article :  but,  if  that  be  so,  there  is  no  infringement. 
Erie  J.  The  intention  to  produce  a  profitable  matter  is 
of  the  essence  of  a  patent.] 

(a)  7  E.f^B.  725.  (6)  7  B.  ^  B.  738. 

(c)  4  A.  ^  E,2&1. 
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Lord  Campbell  C.  J.     There  is  no  evidence  of  in-        1353^ 


fringement  here. 

CoLERiDOE  and  Erle  Js.  concurred. 

Crompton  J.  I  concur.  As  to  the  objection  that 
the  patent  is  void  for  want  of  novelty,  I  am  much  in- 
clined to  say  that  the  patent  may  be  supported :  here  is 
a  process  producing  a  new  result ;  that  is,  manure  in  a 
particular  form.  It  can  hardly  be  said  that  there  cannot 
be  a  patent  for  that. 

Rule  absolute  for  a  new  trial. 


H1008 

▼. 

Goodwin. 


Lewis  against  Levy.  ^^fSti, 

T^HE  first  count  charged  that  defendant  heretofore,  to  The  rule, 

wit  on  26th  June  1857,   falsely  and   maliciously  Hcationofa 
printed  and  published  of  the  plaintiff,  in  a  newspaper  rect  rep<^'of 
called  The  Daily  Telegraph,  the  words  following  (that  gj^^"^' 
is  to  say):    ''Guildhall     Wilful  and  corrupt  perjury.  court"S^*'ai. 

Mr.  Edward   Lewis'"  (meaning    the    plaintiff),    "the  ticeisprivi- 
^  ^  ^  '  leged,  extends 

to  proceedings 
taking  place  publickly  before  a  magistrate  on  the  preliminary  inrestigation  of  a  criminal 
charge,  terminating  in  tbe  discharge,  by  the  magistrate,  of  the  party  charged. 

A  declaration  for  libel  set  out,  in  three  separate  counts,  reports  of  three  separate  days' 
proceedings,  respectively  (on  two  adjournments),  before  a  magistrate;  the  report  of  the  first 
day  stating  that  plaintiff  was  charged  with  perjury,  and  an  adjournment,  but  reserring  the 
report ;  the  report  of  the  second  day  also  stating  an  adjournment  in  language  intimating 
that  there  would  be  a  report  of  the  proceedings  of  the  day  to  which  the  adjournment  was ; 
and  the  third  stating  tbe  discharge  or  the  party  charged  :  and  the  jury  found  generally  that 
tbe  reports  were  fair  and  correct.  Uelo :  that  tbe  reports  of  the  first  two  meetings  did 
not  lose  tbe  privilege  by  reason  of  the  proceedings  thero  reported  not  beins  final. 

One  of  the  reports  commenced,  "Wilful  and  corrupt  perjury.**  Held  that,  after  the 
verdict  of  the  jury,  this  must  be  taken  as  a  description  of  the  nature  of  tbe  charge,  not  as 
an  imputation,  by  the  publisher,  of  the  perjury  in  fact. 

One  of  the  reports  stated  that  the  evidence  before  the  magistrate  entirely  ne^tived 
the  story  of  the  plaintiff,  which  story  was  the  statement  of  the  plaintiff  in  which  the 
imputed  perjury  was  contained.  Held,  not  to  be  privileged ;  and  a  plea,  justifying  this 
retx>rt  on  the  ground  that  it  was  a  fair  and  correct  report  of  the  proceedings  which  had 
taken  place,  was  held  bad  after  verdict. 


•V. 
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1858.  manager  of  a  loan  office  in  Fetter  Lane  called  The 
L,j^ig  Tradesman^  and  Mechanics*  Loan  Society^  appeared  on 
a  summons  before  Alderman  Rose,  to  answer  a  charge 
of  wilful  and  corrupt  peijury  alleged  to  have  been 
committed  bj  him  in  this  Court  in  some  proceedings 
taken  by  Mr.  Lewis  against  Mr.  John  Edward  CoUett 
for  obtaining  the  sum  of  30/.  by  means  of  false  repre- 
sentations. Mr.  Pattison,  for  the  complainant,  applied 
for  an  adjournment,  to  compel  the  attendance  of  two 
witnesses,  one  of  whom  was  alleged  to  have  been  an 
outlaw ;  which,  it  was  stated,  incapacitated  him  from 
giving  evidence.  Mr.  Giffardy  for  the  defendant,  opposed 
the  adjournment,  unless  it  was  shewn  there  was  reason- 
able expectation  of  procuring  the  attendance  of  the 
witnesses.  After  some  further  discussion,  the  witnesses 
were  ordered  out  of  Court;  and  ultimately  examined, 
one  by  one :  after  which  the  case  was  adjourned.  But, 
as  the  publication  of  what  transpired  might  frustrate  the 
ends  of  justice,  we  reserve  our  report  until  the  next 
hearing." 

Second  count  For  that  defendant  afterwards,  to  wit 
on  4th  July  in  the  year  aforesaid,  falsely  and  malicously 
printed  and  published  of  the  plaintiff,  in  the  said  news- 
paper called  7%tf  Daily  Telegraph,  the  words  following 
(that  is  to  say):  "  Guildhall,  Wilful  and  corrupt  perjury. 
A  man  of  the  name  of  Edward  Lewis**  (meaning  the 
plaintiff),  ^*  who  conducts  a  loan  shop  at  16  Fetter  Lane 
on  behalf  of  Maria  Foster,  his  sister,  and  styles  it  The 
Traders*  and  Mechanics*  Loan  and  Discount  Company, 
appeared  before  Alderman  Rose,  upon  a  summons 
charging  him  with  wilful  and  corrupt  perjury,  alleged 
to  have  been  committed  by  him  in  evidence  which  he 
gave  in  this  Court,  on  the  3d  of  June  last,  in  support 
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of  a  cbai^e  which  he  preferred  against  John  ColUtt^  for  \H5S, 
obtaining  money  under  false  pretences.  The  case  arose  i^^^ 
out  of  some  transactions  between  Mrs.  Bass  (who  was  iJ^yt. 
described  as  the  divorced  wife  of  the  town  clerk  of 
Dover)  and  the  defendant ;  in  the  course  of  which  she 
represented  herself  as  a  widow,  in  a  declaration  she  made 
respecting  the  property  she  offered  as  security  for  loans 
prior  to  August  last  In  that  month  she  negociated  a  loan 
through  Mr.  Collett  with  the  defendant,  who  advanced 
the  money  upon  a  warrant  of  attorney  jointly  signed  by 
Mrs.  Bass  and  Mr.  Collett:  and,  upon  default  being 
made  in  the  payment  by  instalments,  he  entered  up 
judgment  for  the  full  amount  of  the  loan,  and  arrested 
Mr.  Colletty  who  was  released,  a  few  days  afterwards 
(some  time  in  March),  upon  affidavit  being  made  by 
Mrs.  Bass  before  a  Judge  at  Chambers ;  upon  which  the 
defendant*'  (meaning  the  now  plaintiff)  ''  preferred  the 
charge  against  Mr.  Collett  for  obtaining  the  sum  of  30/. 
under  false  pretences;  alleging  that  Mr.  ColUtt  told 
him,  at  the  time  he  applied  for  the  loan,  that  Mrs.  Bass 
was  still  a  widow,  and  that  he,  Lewis'*  (meaning  the 
plaintiff),  **  never  knew  she  was  a  married  woman  until 
she  made  the  affidavit  in  March  last  which  released  Mr. 
Collett  from  prison.  He"  (meaning  the  plaintiff)  "also 
said  that,  if  he  had  known  she  was  a  married  woman,  he 
would  not  have  advanced  the  loan,  notwithstanding  he 
had  taken  the  precaution  to  have  the  additional  security 
of  the  warrant  of  attorney.  Evidence  was  given  by 
Mrs.  Bass  and  Mr.  Gaden,  which  entirely  negatived 
Zetcti's'' (meaning  the  plaintiff's)  "story,  and  satisfied  this 
Court  that  Lewis^  (meaning  the  plaintiff)  "  knew,  from 
a  conversation  which  took  place  in  August  last  in  the 
presence  of  Mr.  Gadetiy  Mr.  Kinfft  Mr.  Collett,  Mrs. 
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I808.  B(U8  and  the  defendant"  (meaning  the  now  plaintiff), 
Lewis  "that  she  was  not  a  widow:  and  the  summons  was 
LvFT.  immediately  dismissed:  upon  which  an  application  was 
made  that  LewU^  (meaning  the  plaintiff)  <<  should  be 
forthwith  committed  for  peijurj.  The  magistrate  de- 
clined taking  such  a  summary  course,  and  therefore 
granted  a  summons  calling  upon  the  defendant"  (mean- 
ing the  now  plaintiff)  <'to  answer  that  charge.  And, 
on  the  25  th  day  of  June  last,  the  evidence  was  gone 
into,  which  was  merely  a  repetition  of  that  given  for 
the  defence  of  Mr.  Collett;  and  the  case  was  then 
adjourned  until  to  day ;  when  Mr.  Sleigh  appeared  for 
the  prosecution,  and  Mr.  Giffard  for  the  defendant. 
Mr.  Sleigh  said  Crown  Office  subpoenas  had  been 
obtained  to  compel  the  attendance  of  Mr.  King  and 
Mr.  Gaden;  but  they  could  not  be  served;  and  he 
therefore  proposed  to  call  another  witness  and  recall 
Mrs.  BasSf  to  depose  to  another  conversation  which  took 
place  with  the  defendant"  (meaning  the  now  plaintiff) 
*<  at  his  office,  and  in  which  he**  (meaning  the  plaintiff) 
*'was  informed  that  she  was  a  married  woman.  Mrs. 
Bass  was  then  called,  and  said,  in  August  or  September 
last,  she  could  not  remember  the  exact  day,  she  went  to 
the  defendant's**  (meaning  the  now  plaintiff's)  **  office, 
with  an  occasional  servant,  of  the  name  of  Griggs^  and 
in  his  hearing,  amongst  other  matters,  told  the  defendant" 
(meaning  the  now  plaintiff)  ^'that  he"  (meaning  the 
plaintiff)  ''need  have  no  apprehension  about  her  security, 
as  nothing  could  touch  her  furniture  but  rent  and  taxes, 
and  LewisV*  (meaning  the  plaintiff's )  **  bill  of  sale,  as 
she  was  a  married  woman.  Richard  Griggs  said  he 
accompanied  the  last  witness  to  Lewis's^  (meaning  the 
plaintiff's)  ''office,  which  consisted  of  a  large  room  with 
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part  of  it  partitioned  off  for  a  private  office.  Mrs.  Bass  i858. 
went  in  there ;  and  he  remained  outside ;  but  the  par-  Lxms 
tition  was  very  thin;  and  the  door  was  open.  After  l^;^ 
Mrs.  Bass  had  been  there  some  time,  she  said  to  Lewis^ 
(meaning  the  plaintiff)  ^  that  he  was  running  no  risk,  as 
nothing  could  touch  her  furniture  but  rent  and  taxes, 
she  being  a  married  woman.  Mr.  Sleigh^  upon  this 
evidence,  applied  for  a  remand,  to  enable  him  to  obtain 
the  evidence  of  King  and  Gaden,  Mr.  Giffard  opposed 
the  application,  on  the  ground  of  the  ezpence  to  the 
defendant"  (meaning  the  now  plaintiff).  <^  Alderman 
Rose  said  there  was  sufficient  in  the  evidence  for  a 
remand,  but  not  to  justify  him  in  committing  the 
defendant"  (meaning  the  plaintiff)  '^for  trial  in  the 
present  incomplete  state  of  the  case.  The  defendant" 
(meaning  the  plaintiff)  ^*  was  then  remanded  on  bail.'* 

Third  count.  That  defendant  afterwards,  to  wit  on 
18th  July  in  the  year  aforesaid,  falsely  and  inaliciously 
printed  and  published  of  the  plaintiff,  in  the  said 
newspaper,  the  words  following,  (that  is  to  say):  ^^  The 
Fetter  Lane  Loan  Office.  Edward  Lewis^  (meaning  the 
plaintiff),  "  the  manager  of  Maria  Foster^s  loan  shop  at 
16  Fetter  Lane,  known  as  The  Traders'  and  Mechanics*  • 
General  Loan  and  Discount  Company,  appeared,  in  dis- 
charge of  his  recognizance,  to  answer  a  charge  of  perjury, 
alleged  to  have  been  committed  in  evidence  which  he 
gave  in  this  Court  on  the  3d  of  June  last.  The  magis- 
trate dismissed  the  summons,  there  not  being  sufficient 
evidence  to  secure  a  conviction.  Meaning  and  in- 
sinuating that  the  plaintiff  was  guilty  of  wilful  and 
corrupt  perjury.  By  means  of  which  premises"  &c. 
(Special  damage). 

Pleas.     1.  Not  guilty. 

2.  That,  before  the  printing  and  publishing  by  the 
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1858.  defcDdant  of  the  said  alleged  libels  in  the  declaration 
Lewis  mentioned,  or  any  or  either  of  them,  the  plaintiff  was 
LxYT.  summoned  and  appeared  before  a  public  Court  of  justice, 
to  wit  before  a  justice  of  the  peace  then  sitting  and 
holding  a  public  Court,  to  wit  at  the  Guildhall  of  the 
city  of  London^  upon  a  certain  charge  of  having  unlaw- 
fully and  wilfully  committed  wilful  and  corrupt  perjury: 
and  thereupon,  upon  the  hearing  of  the  said  chaise  by 
and  before  the  said  justice,  certain  proceedings  were  had 
in  the  said  public  Court ;  and  the  further  hearing  of  the 
said  charge  was  then  adjourned  to  a  future  day;  and 
the  hearing  of  the  said  charge  was,  by  the  said  justice, 
afterwards  irom  time  to  time  further  adjourned;  and 
the  said  charge  came  on  to  be  heard  by  and  before  the 
said  justice  in  the  said  public  Court  at  the  said  several 
adjournments,  respectively;  and  certain  proceedings 
were  thereupon  had,  upon  the  said  several  hearings, 
respectively,  by  and  before  the  said  justice  in  the  said 
public  Court;  he  the  said  justice  having  lawful  and 
competent  power  and  authority  to  inquire  into  the  said 
charge.  That  the  said  alleged  libels,  in  the  said  decla- 
ration mentioned,  and  each  and  every  of  them,  were 
and  are  true,  fair,  just,  accurate  and  correct  accounts 
and  reports  of  the  said  proceedings  so  had  before  such 
justice  in  the  said  public  Court  as  aforesaid,  and  were 
made  bona  fide  and  without  malice. 
Issue  on  both  pleas. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the  Mid- 
dlesez  Sittings  after  last  Michaelmas  Term,  the  publica- 
tion of  the  fnatter  set  out  in  the  three  counts  of  the 
declaration  was  admitted:  and,  his  Lordship  having 
held  that  it  was  for  the  defendant  to  prove  that  the 
Accounts  of  the  proceedings  were  fair  and  correct,  de- 
.  fendant  proved  the  summons  and  all  the  proceedings 
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before  the  magistrate.  No  special  damage  was  proved.  1858. 
The  plaintiff  did  not  require  that  there  should  be  a  lbwib 
separate  finding  on  any  count,  or  on  any  particular  part 
of  any  count,  or  that  damages  should  be  assessed  on  the 
issue  upon  the  first  plea,  but  insisted  that,  on  the  com- 
parison of  the  facts  proved  with  the  publications,  it 
appeared  that  the  accounts  were  not  fair.  His  Lordship 
left  to  the  jury  whether  the  reports  were  impartial  and 
correct :  and  the  jury  found  generally  for  the  defendant. 
A  verdict  was  entered  for  the  defendant  on  both  issues : 
and  leave  was  reserved  to  plaintiff  to  move  as  after 
mentioned. 

O'Malleyf  in  last  Hilary  Term,  obtained  a  rule  calling 
on  the  defendant  to  shew  cause  why  judgment  should 
not  be  entered  for  the  plaintiff  on  the  second  plea,  not- 
withstanding the  verdict  found  for  the  defendant  on  that 
plea;  and  why  the  verdict  found  for  the  defendant  on 
the  first  issue  should  not  be  set  aside,  and  a  verdict 
entered  for  the  plaintiff  on  that  issue  instead  thereof: 
**  on  the  ground  that  the  second  plea  is  no  answer  to  this 
action ;  and  that  therefore  the  verdict  on  the  first  issue, 
which  was  entered  for  the  defendant,  on  the  ground 
that  the  matters  stated  in  the  second  plea  were  a  defence 
on  the  general  issue,  was  erroneously  entered." 

In  last  Eeuter  Term  (a), 

Edwin  James  and  Ballantine  Serjt.  shewed  cause. 
The  facts  stated  in  the  second  plea  shew  a  good  defence, 
both  on  that  plea  and  on  the  issue  of  Not  guilty.  In 
Curry  v.  Walter  (ft)  the  Court  of  Common  Pleas  held 

(a)  April  28th  and  May  5tb,  1858.  Before  Lord  Campbell  C.  J.,  Brfe 
and  Crompton  Js.  WightmanrJ,  was  present  duriog  the  latter  part  of  tho 
argument  on  the  second  day. 

(6)  I  B,^  P.  5^3. 
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1858.  ^tat,  in  an  action  for  libel,  it  was  a  good  defence,  under 
J~^^  the  plea  of  Not  guilty,  that  the  alleged  libel  was  a  true 
account  of  what  had  passed  upon  a  motion  in  the  Court 
of  King's  Bench  for  an  information  against  two  magis- 
trates, for  corruption  in  refusing  to  licence  an  inn ;  the 
motion  having  been  refused  for  want  of  notice  to  the 
magistrates.  That  is  a  conclusive  authority  for  the  de- 
fendant here,  unless  it  has  been  overruled  or  can  be 
distinguished.  Probably  no  distinction  will  be  attempted 
on  the  ground  that  the  Court  in  that  case  was  one  of 
higher  authority  than  the  Court  in  which  a  magistrate 
sits  to  hear  a  preliminary  investigation.  It  will  be  said 
that  the  proceeding  was  here  ex  parte.  In  Rexy.Lee(a) 
the  defendants  in  a  prosecution  for  libel  offered  evidence 
that  the  alleged  libel  consisted  of  the  depositions  taken 
before  a  magistrate  upon  his  committing  a  party  for  trial 
on  a  chaise  of  murder :  Heath  J.  held  the  evidence  in- 
admissible: saying  that,  '*puttingthecriminality  of  such 
proceeding  out  of  the  question,  the  evidence  offered 
was  ex  parte ;  it  was  the  deposition  made  by  the  prose- 
cutor only.  But  he  was  of  opinion,  that  the  mere 
publication  of  ex  parte  evidence  before  a  trial  was  of 
itself  highly  criminal.**  Here  the  proceeding  before  the 
magistrate  was  final,  the  plaintiff  having  been  discharged. 
Rex  V.  Fket  (b)  may,  at  first  sight,  appear  inconsistent 
with  Curry  v.  Walter  (c).  There  a  criminal  information 
was  granted  for  publishing  the  evidence  taken  before  a 
coroner's  inquest  which  terminated  in  a  verdict  of  wil- 
ful murder.  But  in  that  case  the  publication  was 
accompanied  by  comments.  [Lord  Campbell  C.  J.  The 
moment  comments  are  made,  the  immunity  is  gone.] 

(a)  5  Esp,  123.  (A)  1  B.  fr  Aid.  379. 

(c)  1  A  §•  P.  625. 
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It  is,  however,  true  that  Bayley  J.,  in  that  case,  appears  i858. 
to  rest  his  judgment,  not  merely  on  the  fact  of  the  \x^i^ 
comment,  but  also  on  the  illegality  of  the  publication  j^J^ 
of  the  evidence.  Duncan  v.  Thwait€8{a)  may  also  be 
cited  as  inconsistent  with  Curry  v.  Walter  (ft>  There 
a  plea  was  held  bad  on  demurrer  which  averred  that 
the  alleged  libel  contained  only  a  true,  fair  and  just 
report  and  account  of  proceedings  which  had  taken 
place  before  a  magistrate  at  Bow  Street  The  proceed- 
ings before  the  magistrate,  in  that  case,  terminated  in 
the  party  charged  being  held  to  bail  and  the  witnesses 
bound  over  to  prosecute.  Here  the  party  was  finally 
discharged.  The  publication,  from  time  to  time,  of 
imperfect  proceedings  stands  of  course  on  a  different 
footing ;  that  was  the  case  in  Rex  v.  Clement  (c).  So 
does  the  publication  of  what  takes  place  before  a  magis- 
trate, not  in  the  course  of  regular  judicial  investigation, 
but  upon  some  party  applying  to  the  magistrate  for 
advice:  what  there  takes  place  is  coram  non  judice. 
In  the  late  case  of  Davison  v.  Duncan  {d)  the  general 
principle  b  thus  set  forth  by  Lord  Campbell:  **A  fair 
account  of  what  takes  place  in  a  Court  of  justice  is 
privileged.  The  reason  is,  that  the  balance  of  public 
benefit  from  the  publicity  is  great.  It  is  of  great  con- 
sequence that  the  public  should  know  what  takes  place 
in  Court;  and  the  proceedings  are  under  the  controul 
of  the  Judges.  The  inconvenience  therefore  arising 
from  the  chance  of  the  injury  to  private  character  is 
infinitesiroally  small  as  compared  to  the  convenience  of 
publicity."    A  distinction  has  sometimes  been  suggested 

(n)  3  ^  t*  C.  556.  (b)  1  P.  t*  P.  525. 

(e)  4  S.  t*  Aid,  218.    See  /«  <A«  nuttier  of  W,  L  Cletnent,  \  1  Price,  68. 
{d)  7^.^^.229.231. 
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1868.  between  proceedings  in  a  Superior  Court  and  those 
Lewis  before  a  magistrate,  on  the  ground  that  the  latter  may, 
j^^^j^  if  he  thinks  fit,  lawfully  conduct  the  proceedings  in 
private  (a).  But  that,  at  any  rate,  appears  to  be  inap- 
plicable where  the  proceedings  are  in  fact  public,  as  in 
the  present  case.  [Lord  CampbeU  C.  J.  The  Superior 
Courts  of  common  law  have  also  the  power  of  exclu- 
ding the  general  public  in  certain  cases:  and  it  is 
occasionally  exercised  by  Courts  of  equity.]  If  there 
be  no  distinction  arising  from  the  nature  of  the  Courts, 
there  can  be  none  arising  from  the  nature  of  the  pro- 
ceeding :  the  proceeding  here  was  final,  as  in  Curry  v. 
Walter  (i),  which  has  not  been  overruled ;  and  in  that  case, 
as  here,  the  proceedings  were  ex  parte.  It  may  be  urged 
'  that  here,  in  the  course  of  the  inquiry,  something  arose 
injurious  to  the  character  of  the  party.  That,  however, 
is  no  more  than  must  often  inevitably  occur  in  legal 
proceedings.  It  is  true  that  there  is  here  an  innuendo, 
suggesting  that  the  defendant  meant  to  impute  wilful 
perjury  to  the  plaintifi^.  [Lord  CampbeU  C.  J.  You 
may  consider  that  as  negatived  by  the  verdict.] 

Peiersdatff  Serjt,  H.  Milk  and  Laxton^  contrJu  First, 
the  rule  may  be  made  absolute  on  grounds  not  requiring 
the  decision  of  the  general  question.  The  heading  of 
the  article,  "Wilful  and  corrupt  perjury,"  gives  the 
character  of  libel  to  the  publication.  [Lord  Campbell 
C.  J.  That  may  be  no  more  than  a  statement  of  the 
nature  of  the  charge.  If  you  can  shew  that  the  publi- 
cation is  necessarily,  by  law,  a  libel,  you  succeed :  but, 
if  you  shew  only  that  it  may  be  a  libel,  the  verdict 
shews  that  it  is  not.]     In  Lewis  v.  Clement  (c)  the  de- 

(a)  See  the  judgment  in  Duncan  ▼.  Thwaite§,  Z  B.  ^  C,  583. 
(6)  \  B,^P.  625.  (c)  3  5.^  Aid.  702. 
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claration  set  forth  an  alleged  libel,  commencing,  1858. 
''Insolvent  Debtors  Court— Shameful  conduct  of  an  l^wib 
attorney,"  and  then  professing  to  give  an  account  of  a  ^^^^ 
proceeding  in  that  Court.  The  plea  stated  that  the 
Court  was  a  public  Court  of  the  King^  and  that  the 
alleged  libel  contained  a  faithful  and  true  account  of 
the  several  proceedings  there  had.  This  plea  was  held 
bad  on  motion  for  judgment  non  obstante  veredicto,  on 
the  ground  that  the  defendant,  by  the  prefatory  words, 
had  taken  upon  himself  so  to  characterize  the  conduct 
of  the  plaintiff.  [£'rfe  J.  Would  you  object  to  a  heading 
"charge  of  wilful  and  corrupt  perjury"?]  The  present 
heading  asserts  a  well  founded  charge.  Next,  the  pub- 
lication in  the  first  count  is  indefensible  upon  any 
view :  it  contains  merely  an  account  of  a  preliminary 
investigation,  concluding  with  an  adjournment.  In  the 
second  county  the  proceedings  are  described  as  ending  in 
a  remand  on  bail ;  and  it  is  stated,  as  the  opinion  of  the 
publisher,  that  the  evidence  entirely  negatived  the  plain- 
tiff's story.  In  the  third,  it  is  stated  that  the  summons  was 
dismissed,  there  not  being  sufficient  evidence  to  secure 
a  conviction :  the  evidence  not  being  set  out,  but  only 
the  publisher's  view  of  the  result.  Eyre  C.  J.,  on  the 
trial  of  Curry  v.  WaUer  (a),  said  "  that  he  would  hold 
the  defendant  to  very  strict  proof,  that  the  report,  as 
published,  contained  precisely  the  substance  of  that 
delivered  in  Court."  And  in  Leuns  v.  WaUer  (ft)  Abbott 
C.  J.  said :  ''  If  a  party  is  to  be  allowed  to  publish  what 
passes  in  a  Court  of  justice,  he  must  publish  the  whole 
case,  and  not  merely  state  the  conclusion  which  he 
himself  draws  from  the  evidence."    As  to  the  general 

(o)  1  Etp.  466.  (6)  4  A  fr  Aid.  605.  612. 
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]858«  question:  the  rule  allowing  the  publication  of  what 
Lbwib  passes  in  a  Court  of  justice  does  not  apply  to  the  case  of 
LEvr.  *  proceeding  before  magistrates.  [Lord  Campbell  C.  J. 
There  may  be  a  distinction  between  preliminary  and 
final  proceedings :  but  I  do  not  understand  bow  there 
can  be  one  between  different  tribunals.]  In  the  Supe- 
rior Courts  it  is  supposed  that  the  public  is  present: 
and  this  is  the  foundation  of  the  rule.  At  any  rate 
the  principle  of  disallowing  ex  parte  proceedings  will 
be  found  universally  laid  down ;  1  Starkie's  Treatise  on 
the  Law  of  Slander  and  Libel  ^c.  265  (2d  ed.);  Holt's 
Law  of  Libely  161 ;  Cooke's  Treatise  on  the  Law  of  Defa- 
mation, 48  ;  BorthwicVs  Treatise  on  the  Law  of  Libel  and 
Slander^  as  applied  in  Scotland^  209 ;  Roscoes  Evidence 
at  Nisi  Prius,  543  (9th  ed.>  But,  further,  the  privilege 
does  not  extend  to  the  publication  of  proceedings  of  which 
the  object  is  merely  to  determine  whether  or  not  a  party  is 
to  be  charged.  That  distinction  was  pointed  but  in  Cox  v. 
Coleridge  (a),  where  it  was  decided  that  a  party  charged 
on  a  preliminary  investigation  before  a  magistrate  was 
not  entitled,  as  of  right,  to  use  the  assistance  of  a  pro- 
fessional advocate ;  and  Rex  v.  Borron  {b)  is  to  the  same 
effect.  But  that  right  is  given,  in  cases  of  summary  con- 
viction, by  Stat.  6  &  7  »^.  4.  c.  1 14.  s.  2.  [Lord  Campbell 
C.  J.  I  hold  that  enactment  to  be  merely  declaratory 
of  the  common  law.]  That  seems  to  follow  from  Daub- 
ney  v.  Cooper  (c).  The  same  distinction  is  pointed  out  in 
Bum's  Justice,  vol,  1.  p.  979  (29th  ed.),  Conviction,  III.; 
ib.  voL  8.  p.  1012,  JusHees  of  the  Peace,  VIL  4.  [Lord 
Campbell  C.  J.  It  is  hardly  necessary  to  advert  to  a 
distinction  so  obvious.]  Again,  as  to  ex  parte  proceed- 
ings, in  Hoare  v.  Silverloch  (d),  where  it  was  holden  to 

(a)  \  B.^fC.  37.  (6)  3  B.  ^  Aid,  432. 

(c)  10  JS,  fr  a  237.  (rf)  9  Com.  B.  20. 
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be  a  good  defence  that  the  alleged  libel  consisted  of  a  ^g^g 
fair  and  impartial  report  of  a  trial  in  a  Court  of  justice,  lewib 
Mauk  J.  limited  the  privilege  to  ''a  fair  account  of  jj^r. 
proceedings  in  a  Court  of  justice,  not  being  ex  parte, 
but  in  the  hearing  of  both  sides.**  That  the  publication 
of  proceedings  at  a  preliminaiy  investigation  termina- 
ting with  the  holding  of  the  accused  party  to  bail  is  not 
privileged  was  held  in  Rex  v.  Fisher  (a).  The  same 
principle  was  upheld  in  Regina  v.  Fleet  (b)  and  M^Greger 
V.  Thwaites  (c).  [Lord  Campbell  C.  J.  In  that  last 
case  the  magistrate  was  not  exercising  any  jurisdiction :  it 
was  an  instance  of  the  scandalous  practice  then  prevailing 
of  professing  to  consult  a  magistrate  in  order  to  give  noto- 
riety to  the  statement  made  before  him.]  In  Charlton 
Y.  Watton  (d)  Pattesan  J.  held  that  the  publication  of 
what  passed  before  the  Municipal  Corporation  Commis- 
sioners was  not  privileged.  In  Davison  v.  Duncan  (e), 
where  it  was  attempted  to  extend  the  privilege  to  the 
proceedings  at  a  public  meeting,  Coleridge  J.  asserted 
the  qualification  laid  down  by  Mauk  J.  The  second 
plea  here  is  bad :  it  alleges  that  the  summons  and  ap- 
pearance were  before  "a  public  Court  of  justice;** 
whereas  it  appears  by  the  plea  itself  that  there  was  only 
a  preliminary  inquiry  before  a  magistrate,  who  had  the 
right  to  exclude  the  public,  by  stat  1 1  &  12  Vict.  c.  42. 
s.  19.,  which  indeed  is  in  accordance  with  the  previous 
decisions  in  Rex  v.  Borron  {g\  Cox  v.  Coleridge  (A),  Rex 
V.  Lee  (i).  Rex  v.  Fisher  {a)  and  Duncan  v.  Thwaites  (k). 

(a)  2  Compb,  563.  (b)  \  B.  ^  AU.  379. 

(«)  ZB.^a  24.  (d)  6  C.  fr  P.  386. 

(«)  1  E.^B.  229.  (^)  3  ^.  fir  Aid.  432. 

(A)  \  B.^C.  37.  (i)  6  Etp.  123. 

(k)  3B.^C.  556. 
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1858.        ^^^  utmost  extent  to  which  the  privilege  can  be  upheld 
Lewis        **  where  the  proceeding  is  in  a  public  Court,  and  final 
▼.  Even  as  to  Curry  v,  Walter  (a)  it  is  evident  that  Lord 

ElleTibarouffh,  in  Bex  v.  Creevey  (&)»  thought  the  decision, 
or  at  any  rate  the  language  there  used,  too  strong :  yet 
there  the  proceeding  was  in  this  Court,  and  final,  and 
terminated  in  the  dismissal  of  the  application  against 
the  party  charged.  The  language  of  Abbott  C.  J.,  also^ 
in  McGregor  v.  Thwattes  (c),  must  be  considered  some- 
what to  qualify  Curry  v.  Walter  (a).  The  principle  of 
the  privilege  is  that  the  publication  only  in  efiect  ex- 
tends the  area  of  the  Court;  and,  where  the  public  has 
a  right  to  be  present  in  the  Court  personally,  it  is  lawful 
to  publish  to  the  public  what  takes  place  there.  But 
that  ceases  to  apply  where  the  Court  is  not  public.  In 
Smith  V.  Scott  {d)^  where  Coleridge  J.  applied  the  doc- 
trine of  privilege  to  a  proceeding  at  a  Judge's  Chambers, 
the  Judge  was  acting  judicially  on  the  question  of  dis- 
charging a  bankrupt. 

Cur.  adv.  vult. 

Lord  Campbell  C.  J.  now  delivered  the  judgment  of 
the  Court. 

The  declaration  in  this  case  contains  three  counts  for 
three  alleged  libels  on  the  plaintiff,  published  in  a  news- 
paper called  The  Daily  Telegraph,  on  the  26th  of  June^ 
1857,  and  on  the  4th  of  July  and  on  the  18th  of  July 
following.  Each  alleged  libel  professed  to  give  a  report 
of  what  had  taken  place  in  a  proceeding  before  a  magis- 
trate upon  a  charge  of  perjury  against  the  plaintiff, 
which  was  preferred  on  the  25th  of  June,  and,  after  an 

(a)  1  ^.  ^  P.  525.  (fr)  \  M.^S.  273.  279. 

(c)  3B.^  a  31.  (d)  2C.^  K.  580. 
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adjournment  to  the  3d  of  July^  was  finally  dismissed  on        1858. 
the  17th  of  July.  lbwib 

The  defendant  pleaded :  Rrst,  Not  guilty ;  and,  Se-  ^^ 
oondly,  a  special  justification,  that  the  alleged  libels 
were  and  are  true,  fair,  just,  accurate  and  correct  ac- 
counts and  reports  of  certain  proceedings  had  before  a 
justice  of  peace  in  a  public  Court  of  justice  on  a  charge 
of  wilful  and  corrupt  perjury  against  the  plaintifi;  which 
was  dismissed. 

At  the  trial,  the  question  made  between  the  parties 
was,  Whether  the  reports  of  these  proceedings  which 
appeared  in  the  defendant's  journal  were  fiiir  and  correct  * 

reports.  The  publication  of  the  alleged  libels  being 
admitted,  the  defendant's  counsel  contended  that  it  lay 
upon  the  plaintiff  to  falsify  them ;  but  the  Judge  held 
that  the  onus  was  cast  upon  the  defendant  to  prove  that 
they  were  fair  and  correct  The  defendant  then  gave 
in  evidence  the  summons  and  all  the  proceedings  before 
the  magistrate  upon  the  charge  referred  to,  with  all  the 
depositions,  and  the  adjournments  by  the  magistrate, 
and  his  final  adjudication  dismissing  the  charge  for 
want  of  sufficient  evidence.  There  was  no  request  on 
the  part  of  the  plaintiff  that  the  jury  should  find  sepa- 
rately on  any  of  the  counts,  or  on  any  particular  part  of 
either  count,  or  that  they  should  assess  damages  on  the 
plea  of  Not  guilty.  The  plaintiff's  counsel,  in  his  reply, 
complained  chiefly  of  the  suppression  of  some  parts  of 
the  cross-examination  of  the  witnesses,  which,  he  con- 
tended, were  favourable  to  the  plaintiff.  The  question 
as  to  whether  the  report  was  impartial  and  correct  was 
left  to  the  jury,  with  the  observation  that  partiality  and 
inaccuracy  might  be  made  out  by  suppression  as  well  as 
by  insertion.   The  jury  retired,  carrying  along  with  them 
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I808.        the  three  newspapers  containing  the  alleged  libels,  and 

L1WI8        *U  the  depositions  as  taken  down  by  the  magistrate's 

LsvT.        clerk:  and,  on  their  return,  they  found  generally  for 

the  defendant.    The  verdict  was  accordingly  entered  for 

the  defendant  on  both  pleas. 

A  few  days  after,  an  application  on  the  part  of  the 
plaintiff  was  made,  and  granted,  that  execution  might 
be  stayed,  on  the  authority  of  Duncan  v.  ITitoaUes  (a), 
in  which  it  had  been  held  that  the  privilege  accorded 
to  reports  of  proceedings  in  Courts  of  justice  does  not 
extend  to  preliminary  examinations  before  a  magistrate 
on  a  charge  of  an  indictable  offence.  And  in  the  fol- 
lowing Term  a  'rule  was  granted  to  shew  cause  why 
judgment  should  not  be  entered  for  the  plaintiff  on  the 
second  plea,  notwithstanding  the  verdict  found  for  the 
defendant  on  that  plea,  and  why  the  verdict  found  for 
the  defendant  on  the  first  issue  should  not  be  set  aside 
and  a  verdict  entered  for  the  plaintiff  on  that  issue 
instead  thereof,  on  the  ground  that  the  second  plea  is 
no  answer  to  this  action,  and  that  therefore  the  verdict 
on  the  first  issue,  which  was  entered  for  the  defendant 
on  the  ground  of  the  matters  stated  in  the  second  plea 
being  a  defence  on  the  general  issue,  was  erroneously 
entered. 

There  seems  strong  reason  for  contending  that  the 
special  plea  is  insufficient  after  verdict,  on  the  ground 
that  it  is  pleaded  to  the  whole  declaration,  and  there  are 
matters  in  the  second  count  of  the  declaration  which 
cannot  be  considered  as  a  report  of  what  took  place 
before  the  magistrate  on  the  occasion  referred  to.  But, 
if  we  were  io  give  judgment  depriving  the  defendant  of 

(a)  3  B.^C.  666. 
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any  benefit  from  this  special  plea,  we  can  by  no  means  1858. 
order  that  the  verdict  found  for  the  defendant  on  the  j^^^ 
first  issue  should  be  set  aside,  and  a  verdict  entered  for  j^J^^ 
the  plaintiff  on  that  issue  instead  thereof. 

It  is  a  good  defence  to  an  action  for  a  libel,  that  it 
consists  of  a  fair  and  impartial  (though  not  verbatim) 
report  of  a  trial  in  a  court  of  justice ;  and  such  defence 
is  admissible  under  Not  guilty,  which  puts  in  issue  as 
well  the  lawfulness  of  the  occasion  of  the  publication  as 
the  tendency  of  the  alleged  libel ;  Hoare  v.  Silverlock  (a). 
As  far  as  the  first  and  third  count  of  the  declaration  are 
concerned,  we  cannot  adjudge  that  the  plaintiff  is  en- 
titled to  a  verdict  and  to  damages;  for,  according  to 
what  the  Court  decided  on  the  validity  of  the  sixth  plea 
in  Duncan  v.  Thuniitea  (6),  there  is  strong  ground  for 
contending  that  at  all  events  the  defendant  was  entitled 
to  a  verdict  on  those  counts.  They  contain  no  detail 
of  the  evidence,  nor  any  comment  upon  the  case,  but 
"  nakedly"  state  ''the  result  of  what  the  justice  thought 
fit  to  do."  The  second  count  is  much  more  objectionable ; 
for  it  begins  with  professing  to  give  an  account  of  a 
former  proceeding  before  the  magistrate,  in  which  the 
plaintiff  was  prosecutor,  and  out  of  which  the  charge  of 
perjury  against  the  plaintiff  arose ;  and  in  this  account 
the  reporter  takes  upon  himself  to  aver  that  the  evidence 
adduced  against  the  plaintiff  entirely  negatived  his  story. 
Such  conclusions  are  wholly  unjustifiable.  And,  where 
the  report  of  law  proceedings  has  mixed  up  with  it 
commentaries  reflecting  upon  any  of  the  parties  whose 
names  appear  in  it,  it  entirely  loses  the  privilege  which 
it  might  otherwise  claim.    Nevertheless,  after  the  course 

(a)  9  Com.  B.  20.  (6)  3  B.  ^  C.  580. 
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1858.  which  was  pursued  at  the  trial  of  this  cause,  and  after 
L,j^,g  the  verdict  of  the  jury,  we  think  that  we  ought  not  to 
LsYT.  ^^  ^^'^  ^^^  ^^^  plaintiff  in  respect  of  this  count  than 
to  allow  a  verdict  to  be  entered  for  him  upon  it  on  the 
plea  of  Not  guilty,  unless  we  should  be  of  opinion  that 
the  remainder  of  this  count,  which  gives  a  detailed 
report  of  what  took  place  before  the  magistrate  upon  the 
charge  against  the  plaintiff  on  the  3d  of  Jvlyt  although 
unaccompanied  by  the  introductory  statement,  and 
although  impartial  and  correct,  could  not  in  point  of 
law  be  justified. 

The  plfdntiff's  counsel  contended  that  the  privilege 
of  reporting  legal  proceedings  must  be  confined  to  the 
superior  courts  of  law  and  equity.  But  on  such  a  ques- 
tion the  dignity  of  the  court  cannot  be  regarded ;  and 
we  must  look  only  to  the  nature  of  the  alleged  judicial 
proceeding  which  is  reported.  For  this  purpose,  no 
distinction  can  be  made  between  a  court  of  pie  poudre 
and  the  House  of  Lords  sitting  as  a  court  of  justice. 
As  to  magistrates,  if,  while  occupying  the  bench  from 
which  magisterial  business  is  usually  administered,  they, 
under  pretence  of  giving  advice,  publickly  hear  slan- 
derous complaints  over  which  they  have  no  jurisdiction, 
although  their  names  may  be  in  the  commission  of  the 
peace,  reports  of  what  passes  before  them  are  as  little 
privileged  as  if  they  were  illiterate  mechanics  assembled 
in  an  ale  house.  Hence  the  well  decided  case  of 
M^Gregofr  v.  Thwaites  (a).  When  magistrates  are  duly 
acting  within  their  jurisdiction,  questions  of  great  im<- 
portanc^  and  difficulty  arise  as  to  the  publication  of  the 
proceedings  before  them.    It  was  contended  at  the  bar 

(tt)  3  B.^  a  656.     . 
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that  in  no  case  have  the  reports  of  proceedings  before        1858. 
magistrates  any  privilege.     To  this  general  proposition        i^^^ 
we  can  by  no  means  assent     Proceedings  before  magis-       .  ^* 
trates  under  stat.  11  &  12  Vict.  c.  43.,  with  respect  to 
sammary  convictions  and  orders,  in  which,  after  both 
parties  are  heard,  a  final  judgment  is  given,  subject  to 
appeal,  are,  we  think,  strictly  of  a  judicial  nature :  the 
place  in  which  such  proceedings  are  held  is  an  open 
Court  (a);  the  defendant,  as  well  as  the  prosecutor,  has  a 
right  to  the  assistance  of  an  attorney  and  counsel,  and 
to  call  what  witnesses  he  pleases;   and,  both   parties 
having  been  beard,  the  trial  and  the  judgment  may  law- 
fully be  made  the  subject  of  a  printed  report,  if  that 
report  be  impartial  and  correct. 

But  the  proceedings  which  we  have  to  consider  in 
the  present  case  were  before  a  magistrate  acting  under 
Stat.  11  &  12  Vict  c.  42.,  '^  with  respect  to  persons 
charged  with  indictable  offences."  By  a  summons,  a 
chaige  was  brought  before  an  alderman  of  London  at 
GuUdhatt  against  the  now  plaintiff  for  wilful  and  corrupt 
perjury;  and  an  application  was  made  that  he  might  be 
committed  to  prison  or  give  bail  to  take  his  trial  for  this 
offence.  After  several  adjournments,  and  examining  all 
the  witnesses  brought  before  him,  the  magistrate  dis< 
missed  the  summons.  In  three  different  numbers  of 
the  defendant's  newspaper  there  were  reports  of  these 
proceedings ;  all  which  reports,  after  the  verdict  of  the 
jury,  we  must  suppose  to  have  been  impartial  and  correct, 
and  published  without  malice. 

With  respect  to  the  alleged  libels  in  the  first  and  third 
counts  (as  we  have  already  observed)  the  defence  seems 
to  be  sufficient* 

(a)   Sec  sect.  12. 
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1858.  '^^  great  doubt  seems  to  be  as  to  tbe  report  of  the 

Lewis        proceedings  against  the  plaintiff  in  the  second  count  of 

j^^'  the  declaration,  which  gives  a  true  account  of  what  had 

been  done  on  the  3d  of  Jufy,  and  sets  out  evidence 

injurious  to  the  plaintiff,  the  charge  against  him  being 

still  pending. 

The  decision  of  this  Court  on  the  second  plea  m 
Duncan  v.  Thtcaites  (a)  is  said  to  have  determined 
the  general  doctrine  that  a  correct  report  of  the  pro- 
ceedings which  took  place  in  the  course  of  a  preliminary 
inquiry  before  a  magistrate  upon  a  charge  of  an  indict- 
able offence  cannot  be  justified.  But  we  must  recollect 
that  there  the  alleged  libel  contained  a  highly  coloured 
statement  of  the  reporter,  evidently  insinuating  the  guilt 
of  the  accused  in  having  indecently  assaulted  a  female 
child  of  thirteen  years  old,  and  attempted  to  violate  her 
person.  "  The  evidence  of  the  child  herself,"  "  and  her 
companion"  ^*  of  the  same  age,  displayed  such  a  compli- 
cation of  disgusting  indecencies  that  we  cannot  detail 
it."  The  second  plea  averred,  generally,  that  the  evi- 
dence of  the  child  herself,  and  her  companion  of  the 
same  age,  did  upon  that  occasion  display  a  complication 
of  disgusting  indecencies,  and  that  the  alleged  libels 
contained  no  other  than  a  fair  and  just  report  of  the 
proceedings  before  the  magistrate.  Great  stress  was. 
likewise  laid  by  Lord  Tenterden^  in  delivering  the  judg- 
ment of  the  Court,  upon  the  fact  that  there  ^*the 
proceeding  in  question  terminated  in  the  first  in* 
stance  by  holding  the  accused**  *'  to  bail  to  take  his 
^  trial  before  a  jury.  Such  a  trial  therefore  might  be 
expected  at  the  time  of  each  of  the  publications."  In 
the  present  case,  the  examinations  terminated  in  the 

(a)  3  B,^  C,  666. 
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dismissal  of  the  summons;   no  other  proceeding  took        1858. 
place  against  the  plaintiff;   he  did  not  commence  his        lswib 
action  till  after  the  summons  had  been  dismissed ;  and,        Lstt. 
although  he  alleges  special  damage  by  a  pecuniary  loss 
in  his  businessi  none  was  proved. 

We  are  not  prepared  to  lay  down  for  law  that  the 
publication  of  preliminary  inquiries  before  magistrates 
is  universally  lawful:  but  we  are  not  prepared  to  lay 
down  for  law  that  the  publication  of  such  inquiries  is 
universally  unlawful.  Although  there  are  numerous 
obiter  dicta,  there  is  no  decision  to  this  effect.  lu  the 
cases  relied  upon  to  establish  the  general  doctrine,  it 
will  be  seen  that  there  were  vituperative  comments 
accompanying  the  statement  of  the  evidence,  or  some 
aggravation  attending  the  publication  of  the  report,  or 
some  peril  which  was  likely  to  be  caused  to  the  person 
complaining  of  it.  Here  we  have  a  preliminary  inquiry 
before  a  magistrate,  which  turned  out  to  be  unfounded, 
and  was  dismissed.  If  the  whole  inquiry  had  taken 
place  before  a  magistrate  during  one  hearing,  would  an 
impartial  and  correct  report  of  the  proceeding  published 
in  a  newspaper  next  morning  have  been  actionable? 
We  think  not.  In  Curry  v.  WalUr  (a)  it  was  decided, 
above  sixty  years  ago,  that  an  action  cannot  be  main- 
tained for  publishing  a  true  account  of  the  proceedings 
of  a  Court  of  justice,  however  injurious  such  publication 
may  be  to  the  character  of  an  individual,  llie  alleged 
libel  there  consisted  of  a  report  in  The  Times  newspaper 
of  an  application  by  Mr.  Erskine  in  the  Court  of  King's 
Bench  for  a  rule  to  shew  cause  why  a  criminal  informa* 
tion  should  not  be  filed  against  magistrates  for  a  con- 
spiracy corruptly  to  refuse  a  licence  to  a  public  house. 

(a)   \  B.^R  625. 


Lewis 

▼. 
Lbvt. 
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1858.  I'b®  ^^  ^^  refused,  on  the  ground  that  the  magistrates 
had  not  been  served  ^ith  notice  of  the  motion.  The 
report  tifulj  set  out  the  contents  of  the  affidavits  making 
the  chaige.  One  of  the  magistrates  having  brought  an 
action  for  the  alleged  libel,  it  was  tried  before  Eyre  C.  J. ; 
and  he  told  the  jury  that,  though  the  matter  contained 
in  the  paper  might  be  very  injurious  to  the  character  of 
the  magistrates,  yet  he  was  of  opinion  that,  being  a  true 
account  of  what  took  place  in  a  Court  of  justice,  which 
is  open  to  all  the  world,  the  publication  of  it  was  not 
unlawful.  The  verdict  was  for  the  defendant:  and,  a 
rule  Nisi  for  a  new  trial  having  been  granted  and  fully 
argued,  the  Judges  of  the  Court  of  Common  Pleas  were 
all  clearly  of  opinion  that  the  action  could  not  be  main- 
tained. Now  this  was  an  ex  parte  proceeding:  whereas, 
in  the  case  which  we  have  to  consider,  the  present 
plaintiff  was  fully  heard  before  the  magistrate,  and  had 
an  opportunity  to  call  what  witnesses  he  chose  on  his 
behalf  Nor  was  the  proceeding  more  final  there  than 
here ;  for  the  application  to  the  King's  Bench  for  a 
criminal  information  might  have  been  renewed  on  an 
affidavit  of  notice  given  to  the  magistrates;  and  an 
indictment  for  the  conspiracy  might  have  been  found 
by  a  grand  jury.  The  difference  to  be  relied  upon 
must  therefore  be  the  diiEsrencc  of  the  tribunals.  But, 
although  a  magistrate  upon  any  preliminary  inquiry 
respecting  an  indictable  offence  may,  if  he  thinks  fit, 
carry  on  the  inquiry  in  private,  and  the  publication  of 
any  such  proceedings  before  him  would  undoubtedly  be 
unlawful,  we  conceive  that,  while  he  continues  to  sit 
foribus  apertU,  admitting  into  the  room  where  he  sits  as 
many  of  the  public  as  can  be  conveniently  accommodated, 
and  thinking  that  this  course  is  best  calculated  for  the 


T. 
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investigation  of  truth  and  the  satisfactory  administration  i858. 
of  justice  (as  in  most  cases  it  certainly  will  be),  we  think  j^vms 
the  Court  in  which  he  sits  is  to  be  considered  a  public 
Court  of  justice.  The  case  of  Curry  v.  Walter  (a)  has 
been  often  criticised,  but  never  overturned,  and  often 
acted  upon.  And  in  Bex  v.  Wright  (b)  it  received  the 
unqualified  approbation  of  that  great  Judge,  Mr.  Justice 
Lawrence,  who  observed  that,  though  the  publication  of 
such  proceedings  may  be  to  the  disadvantage  of  the  par- 
ticular individual  concerned,  yet  it  is  of  vast  importance 
to  the  public  that  the  proceedings  of  Courts  of  justice 
should  be  universally  known.  The  general  advantage 
to  the  country  in  having  these  proceedings  made  public 
more  than  counterbalances  the  inconveniences  to  the 
private  persons  whose  conduct  may  be  the  subject  of 
such  proceedings.  Therefore  we  think  that  a  fair  and 
impartial  report  of  this  proceeding  against  the  plaintiff, 
supposing  it  to  have  been  terminated  in  one  day,  would 
have  been  privileged.  And,  for  the  same  reasons,  an 
impartial  and  correct  report  of  the  proceedings  at  the 
three  different  hearings  would  have  been  privileged  if 
published  simultaneously  on  the  18th  of  July.  We  have 
therefore  only  to  consider  the  effect,  under  the  circum- 
stances of  the  case,  of  there  having  been  three  publica* 
tions  instead  of  one. 

Considering  that  the  three  taken  together  are  found 
by  the  jury  to  have  been  a  true  and  faithful  and  bon& 
fide  report  of  the  proceedings  against  the  plaintiff  on 
this  charge  of  wilful  and  corrupt  perjury,  we  think  that 
the  second  cannot  be  selected  and  taken  separately  to 
be  a  libel     Had   there  been  no  other  notice  of  the 

(a)  \  B.^P.  526.  (6)  8  T.  R.  293.  298. 
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1858.  charge  in  the  defendant's  journal,  it  might  well  have 
Lewis  been  deemed  malicious  and  actionable.  But  the  number 
LxvT.i  ^^  ^^^b  June^  after  stating  the  adjournment,  says,  '*  as 
the  publication  of  what  transpired  might  frustrate  the 
ends  of  justice,  we  reserve  our  report  until  the  next 
hearing."  From  the  number  of  4th  July  it  might  rea- 
sonably be  inferred  that  a  report  would  subsequently  be 
given  of  what  should  be  done  at  the  adjourned  meeting : 
and  the  number  of  18th  July  concludes  the  history  by 
stating  that  the  magistrate  dismissed  the  summons.  We 
do  not  see  how,  on  principle,  this  is  to  be  distinguished 
from  the  daily  report  in  a  newspaper  of  a  criminal  trial 
which  lasts  several  days  before  the  Court  of  Queen's 
Bench,  or  the  Central  Criminal  Court,  or  at  the  Assizes. 
It  has  been  adjudged  that,  if  the  due  administration  of 
justice  is  supposed  so  to  require,  the  Court  has  authority 
to  make  an  order  against  publishing  any  part  of  the  trial 
till  the  whole  is  concluded.  Nevertheless,  where  no 
such  order  has  been  made,  the  practice  has  long  existed 
of  daily  publishing,  without  any  disapprobation  from  the 
Court,  each  day's  proceedings,  till  the  trial  is  concluded* 
And  in  several  instances  this  practice  (which  in  reality 
only  extends  the  area  of  the  Court)  has  been  found 
highly  beneficial  in  the  discovery  of  material  evidence. 
But  suppose  that  a  newspaper  had  daily  given  an  im- 
partial  and  correct  report  of  the  whole  of  Frosts  trial 
for  high  treason  at  Monmouth^  which  lasted  many  days: 
could  an  action  have  been  maintained  against  the  pro- 
prietor by  selecting  one  number  containing  the  opening 
speech  of  the  attorney  general,  or  some  material  evi- 
dence against  the  prisoner?  The  law  upon  such  sub- 
jects must  bend  to  the  approved  usages  of  society,  though 
still  acting  upon  the  same  principle,  that  what  is  hurtful 
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and  indicates  malice  should  be  punished,  and  that  what       1858. 
is  beneficial  and  bona  fide  should  be  protected.    The       lewm 
decision  of  Chief  Justice  Eyre  and  his  brethren  in       lxvt. 
Curry  v.  Walter  (a)  rested  on  sound  legal  principles, 
and  is  now  almost  universally  approved  o£     On  the 
same  principles,  we  think  we  ought  to  hold  in  this  case 
that  no  action  can  be  maintained  for  any  part  of  the 
impartial  and  correct  and  bona  fide  report  of  this  pro- 
ceeding against  the  plaintiff  before  the  magistrate,  which 
ended  in  the  charge  being  dismissed;  although,  the 
proceeding  being  adjourned  from  day  to  day,  the  report 
appeared  in  portions  in  different  numbers  of  the  defend* 
ant's  journal 

We  give  no  opinion  in  favour  of  the  general  legality 
of  publishing  reports  of  preliminary  examinations  before 
a  magistrate  where  the  party  accused  has  been  committed 
or  held  to  bail  for  an  indictable  offence ;  but  we  cannot 
join  in  the  sweeping  condemnation  of  police  reports 
which  has  been  pronounced  obiter  before  the  benefit 
arising  from  those  reports  had  been  fully  experienced. 
We  believe  that  they  often  lead  to  the  detection  and 
punishment  of  crime,  and  that  they  sometimes  assist  in 
the  vindication  of  character.  Against  the  severe  de- 
nunciation of  police  reports  by  several  eminent  Judges 
may  be  placed  the  following  opinion  of  Lord  Denman 
C.  J.^  solemnly  delivered  by  him  before  a  select  com- 
mittee of  the  House  of  Lords,  in  the  year  1843,  on  the 
law  of  libel  {b).    ^  I  have  no  doubt  that"  police  reports 


(«)  \B.^F.  625. 

(6)  Rtport  f^om  tht  Sdeet  CommitUt  of  Am  ffouie  of  Lordt  appoinUd 
io  etmtider  the  law  of  drfamation  and  Ubel,  ami  fo  report  thereon  to  the 
Honeet  with  the  nUntUea  of  evidence  tahen  be/ore  the  Committeot  &0. 
Minutes  of  Evidence,  p.  125,  Qn.  429. 

E.   S.   &   E.  2  O 
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1858.  "afe  extremely  useful  for  the  detection  of  guilt  by 
Ljj^jg  makiDg  facts  notorious^  and  for  bringing  those  facts  more 
Levy  correctly  to  the  knowledge  of  all  parties  interested  in 
unravelling  the  truth.  The  public,  I  think,  are  per- 
fectly aware  that  those  proceedings  are  ex  parte,  and 
they  become  more  and  more  aware  of  it  in  proportion 
to  their  growing  intelligence;  they  know  that  such 
proceedings  are  only  in  course  of  trial,  and  they  do  not 
form  their  opinion  till  the  trial  is  had.  Perfect  publicity 
of  judicial  proceedings  is  of  the  highest  importance  in 
other  points  of  view,  but  in  its  effects  on  character  I  think 
it  desirable.  The  statement  made  in  open  Court  will 
probably  find  its  way  to  the  ears  of  all  in  whose  good 
opinion  the  party  assailed  feels  an  interest,  probably  in 
an  exaggerated  form,  and  the  imputation  may  often  rest 
on  the  wrong  person ;  both  thfese  evils  are  prevented  by 
correct  reports.'' 

One  of  the  resolutions  of  this  Court  in  Duncan  v. 
Thwaites  (a)  lays  down  the  doctrine  that  the  report  of  a 
preliminary  examination  before  a  magistrate  is  unlawful 
where  the  party  accused  has  been  committed  or  held  to 
bail  for  an  indictable  offence.  Yet,  as  the  actual  pendency 
of  a  prosecution  was  a  main  ingredient  in  that  decision, 
and  here  the  party  accused  was  neither  committed  nor 
held  to  bail,  but  absolved  by  the  magistrate,  we  think 
that  we  are  at  liberty  to  hold  that  in  this  case  the  impar- 
tial and  correct  report  of  the  proceedings  was  lawful. 

Upon  the  whole,  we  give  judgment  that  the  verdict 
for  the  defendant  on  the  second  plea  is  no  bar  to  this 
action ;  and  we  direct  a  verdict  to  be  entered  for  plaintiff 
with  It.  damages  on  the  plea  of  Not  guilty  to  the  second 
count  of  the  declaration ;  and  that  the  verdict  entered 

(a)  3  B.^C,  656. 
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for  the  defendant  on  the  plea  of  Not  guilty  to  the  first 
and  third  counts  of  the  declaration  shall  stand. 

"  Ordered:  That  a  verdict  be  entered  for  the  plaintiff 
with  one  shilling  damages  on  the  plea  of  Not  guilty  to 
the  second  count  of  the  declaration ;  and  that  the  ver- 
dict entered  for  the  defendant  on  the  plea  of  Not  guilty 
to  the  first  and  third  counts  of  the  declaration  do  stand." 
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Lewis 

T. 

Lb\t. 


Mebcer  against  Irving. 


Friday, 
June  4th. 


THE  declaration  alleged  that  defendant  by  his  bond  Declaration 
on  a  bond  for 
became  bound  to  plaintiff  in  the  sum  of  300/.,  to  300/.  ^ven  by 

be  paid  by  defendant  to  plaintifl;  which  bond  was  sub*  pUintiff.  The 

ject  to  a  condition  thereunder  written :  whereby,  after  g^  o^'the 

reciting  that  the  defendant  and  one  William  Alexander  ^hjeh 'redtod 

Bryden  had  carried  on  and  practised  in  partnership  the  *****  »*^t^"' 

practised  in 
partnership  the  professions  of  surgeons,  apothecaries,  accoucheurs  and  general  medical 
practitioners  at  W,,  and  wore  about  to  dissolve  partnership;  and  that  it  had  been  agreed 
to  dispose  of  their  practice  at  fPl  to  plaintiff  for  150/.:  and  defendant  and  B.  had  agreed 
with  plaintiff  to  enter  into  the  bond,  conditioned,  as  therein  mentioned,  for  the  secunty  of 
plaintiff  against  any  risk  of  defendant  or  J9.  practisinff  or  introducing  any  other  practitioner 
within  the  distances  therein  mentioned.  And  it  was  declared  that,  if  either  defendant  or  B. 
should  within  three  years  practise,  or  attempt  to  practise,  the  professions  of  surgeon, 
apothecary,  accoucheur  or  general  medical  practitioner,  or  either  of  them,  or  carry  on  the 
business  x>f  chemist  or  druggist,  within  one  mile  from  the  parish  church  of  fT.,  or  prescribe 
for  any  patient  of  plaintiC  or  attempt  to  induce  such  patient  to  call  in  defendant,  B,  or 
any  other  medical  practitioner  than  plaintiff,  or  induce  any  other  medical  practitioner  to 
practise  within  one  mile  &c.,or  introduce  any  one  who  should  so  practise  as  surgeon,  &o., 
within  such  distance  to  any  patient  of  plaintiff,  or  if  defendant  or  B,  should,  within  ten 
years,  carry  on  the  business  of  chemist  or  druggist,  or  open  a  surgery,  or  place  for  dispensing 
medicine,  or  be  connected  with  any  one  opening  &c.,  within  one  mile  &c.,  or  if  B,  should 
underlet  or  assign  his  dwelling  house  at  W,  to  any  physician,  surgeon,  &c.,  or  suffer  any 
person  practisinff  &c.  to  reside  there  before  13th  Febmarg  then  next,  '*  then,  and  in  any  or 
either  of  the  said  cases,  if  the  defendant  or  the  said"  B,,  their  executors,  &c.,  "or  either 
of  them,  did  and  should  forthwith  well  and  truly  pay  unto  the  plaintiff  the  sum  otSOOL,  the 
said  bond  should  be  Toid."  There  was  no  express  stipulation  that  the  bond  should  be  void 
if  the  defendant  and  B.  abstained  from  doing  the  acts,  nor  that  the  bond  should  in  any  case 
stand  good.  Breaches  were  assigned :  and  the  jury  found  that  the  defendant  had  practised 
within  the  mile,  and  had  not  paid  any  part  of  the  300/. ;  and  they  assessed  the  damages  in 
respect  of  this  breach  at  251. 

Held :  that  plaintiff  was  entitled  to  recover  the  whole  sum  of  300/!. 

2  o  2 
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1858.  professions  of  surgeons,  apothecaries^  accoucheurs,  and 
5merckr~"  S®"®''*'  medical  practitioners,  at  Lamberhurst  and  Wad- 
hurst;  and  that  they  were  about  to  dissolve  such  part- 
nership; and  that,  upon  the  treaty  for  the  dissolution 
thereof,  they  had  entered  into  an  agreement  to  dispose 
of  a  portion  of  the  said  practice  then  carried  on  at 
WadhuTst  aforesaid  to  the  plaintiff,  at  the  price  of  160/L ; 
and  that  the  defendant  and  the  said  W.  A.  Bryden  had 
agreed  with  the  plaintiff  to  enter  into  the  above  bond, 
conditioned,  as  therein  mentioned,  for  the  security  of  the 
plaintiff,  and  every  person  to  whom  he,  his  executors  or 
administrators  might  at  any  future  time  assign  or  make 
over  his  said  profession  or  practice,  against  any  risk  of 
the  defendant  or  the  said  W.  A.  Bryden^  or  either  of 
them,  practising  or  introducing  any  other  practitioner 
within  the  distances  therein  mentioned :  it  was  declared 
that,  if  either  of  them,  the  defendant  or  the  said  JV.  A. 
Bryden,  did  or  should,  within  the  period  of  three  years 
from  the  26th  day  of  June  1854,  either  alone  or  in 
copartnership  with  any  other  person  or  persons  whom- 
soever, practice  or  attempt  the  professions  of  suigeon, 
apothecary,  accoucheur  or  general  medical  practitioner, 
or  either  of  them,  or  carry  on  or  engage  in  the  business 
of  a  chemist  or  druggist  within  the  distance  of  one  mile 
in  any  direction  from  the  parish  church  of  Wadhurst 
aforesaid :  or  if  either  of  them,  the  defendant  or  the 
said  W.  A.  Bryden,  by  himself  or  themselves,  or  through 
any  other  person  or  persons  whomsoever,  shall,  within 
such  three  years  as  aforesaid,  attend  ^r  prescribe  for 
any  of  the  patients  of  the  plaintiff,  or  of  any  person  or 
persons  to  whom  he,  the  plaintiff,  or  his  executors  or 
administrators,  might  at  any  future  time  assign  or  dis- 
pose of  such  his  practice  as  therein  aforesaid,  or  should 
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induce  or  solicit,  or  attempt  to  induce,  any  of  such        1858. 
patients  or  professional  connections  of  the  plaintiff,  or      umci^^ 
such  assignee  or  assigns,   to  employ,  consult  or  call  ^* 

in  either  of  them,  the  defendant  or  the  said  fF.  A. 
Bryden,  or  any  other  medical  practitioner  than  the 
plaintiff  or  such  his  assign  or  assignee,  or  should 
induce  or  solicit,  or  attempt  to  induce,  any  of  such 
patients  or  professional  connections  of  the  plaintiff,  or 
such  assignee  or  assigns  as  aforesaid,  or  should  induce 
or  solicit  any  other  medical  practitioner  to  set  up  or 
engage  in  practice  within  such  distance. of  one  mile 
from  the  said  parish  church  of  Wadhurst  as  aforesaid, 
or  should  introduce  any  medical  practitioner  who  should 
practice  or  set  up  as  a  surgeon,  apothecary,  accoucheur 
or  general  medical  practitioner,  or  as  a  chemist  or  drug- 
gist, as  aforesaid,  within  such  distance  as  aforesaid,  to 
any  of  the  patients  or  professional  connections  of  the 
plaintiff,  or  such  assignee  or  assigns  as  aforesaid,  or  if 
either  of  them,  the  defendant  or  the  said  W.  A.  BrydeUy 
should,  within  the  period  of  ten  years  from  the  date 
aforesaid,  engage  or  carry  on  the  business  of  a  chemist 
or  dm^ist,  or  open  a  sui^gery  or  other  place  for  the 
preparation  or  dispensing' of  medicine,  or  be  connected, 
directly  or  indirectly,  with  any  person  opening  such  a 
sui]gery  or  place  for  the  preparation  or  dispensing  of 
medicine  within  one  mile  of  the  parish  church  of  fVadhurst 
aforesaid ;  or  if  the  said  WUUam  Alexander  Bryden  should 
underlet  or  assign  his  term  or  interest  in  the  dwelling 
house  and  premises  then  in  his  occupation  at  fVadhurst 
aforesaid  to  any  physician,  surgeon,  apothecary,  accou- 
cheur, or  general  medical  practitioner,  or  to  any  chemist 
or  druggist,  or  permit  or  suffer  any  person  practising  or 
carrying  on  any  such  professions  or  trades  to  reside 
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1858.  therein  before  the  13th  day  of  February  then  next; 
M^RCBR  ^^^T^  and  in  any  or  either  of  the  said  cases,  if  the 
IfcviNc  ^Jefendant,  or  the  said  W.  A.  Bryderiy  their  executors  or 
administrators,  or  either  of  them,  did  and  sboald  forth- 
with well  and  truly  pay  unto  the  plaintiff  the  sum  of 
SOOil,  the  said  bond  should  be  void.  And  afterwards, 
and  before  suit,  the  defendant  committed  divers  breaches 
of  the  condition  of  the  said  bond,  in  this :  that  he,  within 
the  said  period  of  three  years,  practised  and  attempted 
to  practise  the  profession  of  surgeon,  apothecary,  accou- 
cheur and  general  medical  practitioner,  and  earned  on 
and  engaged  in  the  business  of  a  chemist  and  dru^ist, 
within  the  aforesaid  distance  of  one  mile,  and,  within 
the  said  period  of  three  years,  prescribed  for  patients  of 
the  plaintiff,  and  solicited  and  induced  patients  and  pro- 
fessional connections  of  the  plaintiff  to  employ,  consult 
and  call  in  the  defendant,  or  some  other  medical  prac- 
titioner than  the  plaintiff,  and  induced  and  solicited,  and 
attempted  to  induce  and  solicit,  the  patients  and  pro- 
fessional connections  of  the  plaintiff  not  to  employ  or 
call  in  the  plaintiff,  and  introduced  a  medical  practi- 
tioner who  practised  and  set  up  as  a  surgeon,  apothecary, 
accoucheur  and  general  medical  practitioner,  and  as  a 
chemist  and  druggist,  within  such  distance  of  one  mile, 
to  the  patients  and  professional  connections  of  the  plain- 
tiff, contrary  to  the  condition  of  the  said  bond.  Yet  no 
part  of  the  said  sum  of  300/.  hath  been  paid. 

Pleas.  1.  That  defendant  did  not  commit  the  alleged 
breaches  of  the  bond,  or  any  or  either  of  them.  Issue 
thereon. 

2.  As  to  the  alleged  breaches  in  this,  that  defendant, 
within  the  period  of  three  years,  practised,  and  attempted 
to  practise,  the  profession  of  a  surgeon,  apothecary  and 
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accoucheur  and  general  medical  practitioner,  and  carried        1858. 
on  and  engaged  in  the  business  of  a  chemist  and  druggist      uerovb, 
within  the  distance  of  one  mile  as  in  the  declaration       iJ^'j^ta 
mentioned;   that,  after  the  said  alleged  breaches,  and 
before  the  suit,  defendant  delivered  to  plaintiff,  and 
plaintiff  received  of  defendant,  a  sum  of  money  in  satis* 
faction  and  discharge  of  the  breaches  pleaded  to.     Issue 
thereon. 

New  assignment  of  similar  breaches  to  those  pleaded 
to  in  plea  2.     Issue  on  the  new  assignment. 

On  the  trial,  before  WUliams  J.,  at  the  last  Sussex 
assizes,  the  jury  found  that  the  defendant  had,  within 
the  time,  and  within  the  mile,  practised,  and  had  not 
paid  any  of  the  300/.  As  to  the  other  breaches  they 
found  for  defendant  And,  being  directed  by  the  Judge 
to  assess  the  actual  damages,  they  found  them  to  be  25/. 
The  learned  Judge  then  directed  a  verdict  to  be  entered 
for  300/.,  giving  leave  to  move  as  after  mentioned. 

Ballantine  Serjt,  in  last  Term,  obtained  a  rule  calling 
on  the  plaintiff  to  shew  cause  why  the  verdict  should 
not  be  reduced  to  25/.,  ^^on  the  ground  that  that  amount 
was  properly  assessed  by  the  jury." 

BovUl  and  J.  A.  Russell  now  shewed  cause.  The 
damages  were  here  clearly  liquidated.  The  latest 
authority  on  the  point  is  Reynolds  v.  Bridge  (a),  a  case 
very  closely  resembling  the  present.  It  was  there  held 
that  the  sum  named  was  to  be  taken  as  liquidated 
damages,  because  none  of  the  covenants  to  which  it 
applied  was  capable  of  precise  estimation :  and  that  is 
the  case  here.  [Erie  J.  It  was  there  considered  that 
the  damage  could  not  be  measured  by  the  fee  payable 

(a)  6  E.^  B,  628. 
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1858.  in  a  particular  case.]  That  was  so:  and  that  applies 
Uksloxb  ^^^^ «  ^^^  damage  in  fact  was  here  only  25/. ;  but  the 
IxTiHa  general  damage  by  the  loss  of  practice  could  not  be 
estimated.  It  is  true  that  here  the  words  **  liquidated,'' 
*' unliquidated,"  <^ damages^"  do  not  occur:  the  question 
arises  upon  the  condition  which  avoids  the  bond  if  the 
defendant  should  practice  and  pay  300iL  In  Saxnier  y. 
Ferfftison  {a)  the  agreement  was  not  to  practice  **  under 
a  penalty  of  500L :"  yet  this  was  held  to  be  liquidated 
damages,  [hord  Campbell  C.J.  In  Reynolds  v.  Bridge  {b) 
the  deed  expressly  excluded  the  supposition  that  the 
sum  named  was  a  penalty.  Crompton  J.  How  do  you 
take  the  bond  and  condition  out  of  the  enactment  of 
Stat  8  &  9  ^.  3.  c.  1 1.  «.  8.  ?]  The  only  assessment 
of  damages  which  can  be  made  on  the  breaches  found 
roust  be  SOOL :  the  question  is  as  to  the  meaning  of  the 
parties.  It  is  impossible  to  alter  the  words  of  the  con- 
dition, and  substitute,  for  the  300/.,  "  such  damages,  not 
exceeding  300/.,  as  a  jury  may  assess."  [Crompton  J. 
It  would  seem  that,  if  the  defendant  is  right,  he  might 
haTe  to  pay  (for  instance)  200L  seyeial  times  oyer(c): 
but  that  is  inconsistent  with  the  form  of  the  condition.] 
The  intention  was  that,  if  the  defendant  practised,  he 
was  to  pay  the  300/.  and  that  was  to  put  an  end  to  his 
obligation.  [Lord  Campbell  C.  J.  The  words  *^  in  any 
or  either  of  the  said  cases'*  seem  to  be  in  your  favour. 
Coleridge  J.  Yet  in  Kemble  v.  Farren  (d)  such  words 
were  considered  to  operate  the  other  way.]  There 
appears  to  be  nothing  unreasonable  in  this  estimate  of 

(a)  7  Com.  B.  716.  (6)  6  E.  ^  S.  528. 

(c)  See  Lord  Ma9^field*a  judgment  in  Lowe  y.  Pters,  4  Burr,  23*25. 
2228. 

{d)  6  Bing.  141. 
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the  damages:  it  is  not  as  if  300/.  were  to  be  paid  for  1858. 
the  Don-paymeDt  of  lOi :  all  is  uncertain.  [Cromptan  J.  ukrckk 
In  cases  of  contract,  as  where  a  breach  of  a  charter  party 
is  compluned  of,  you  may  prove  damages  larger  than 
the  sum  named.  That  would  have  been  so  in  Kemble 
V.  Farren  (a).  Here  the  form  of  the  condition  precludes 
that.  There  would  have  been  no  doubt  if  the  sum 
named  in  the  bond  had  been  600/.  and  that  in  the  con- 
dition 300/.]  The  case  would  then  have  been  clear: 
yet  there  can  be  no  difference  in  principle.  In  Gab- 
yxnrthy  v.  StmU  (&)  a  covenant  not  to  exercise  within 
certain  limits  the  profession  of  an  attorney,  and,  in  cases 
of  infiingement  of  the  covenant,  to  pay  1000/.,  *'as  and 
for  liquidated  damages,  and  not  by  way  of  penalty," 
was  held  to  be  a  case  of  liquidated  damages.  There 
Parhe  B.  said  that  there  was  much  good  sense  in  Lord 
Man^field^s  remarks  in  Loioe  v.  Peers  (c) :  *<  Upon  this 
distinction  they  proceed  in  Courts  of  equity.  They 
will  relieve  against  a  penalty,  upon  a  compensation : 
but  where  the  covenant  is  '  to  pay  a  particular  liquidated 
sum,'  a  court  of  equity  cannot  make  a  new  covenant  for 
a  man ;  nor  is  there  any  room  for  compensation  or  relief. 
As  in  leases  containing  a  covenant  against  ploughing  up 
meadow;  if  the  covenant  be  'not  to  plough;*  and  there 
be  a  penalty ;  a  court  of  equity  will  relieve  against  the 
penalty,  or  will  even  go  further  than  that  (to  preserve 
the  substance  of  the  agreement:)  but  if  it  is  worded — 
*  to  pay  5/.  an  acre  for  every  acre  ploughed  up;'  there 
is  no  alternative,  no  room  for  any  relief  gainst  it ;  no 
compensation;  it  is  the  substance  of  the  agreement. 
Here,  the  specified  sum  of  lOOOiL  is  found  in  damages: 

(a)  6  Bing.  141.  (h)  1  Extk.  659. 

(c)  4  Burr.  2228. 
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1858.  i^  IS  the  particular  liquidated  sum  fixed  and  agreed  upon 
j^jj^pj.^  between  the  parties,  and  is  therefore  the  proper  quantum 
Irving.      o^  the  damages." 

Prentice^  contr&.  No  doubt  the  real  question  is  as  to 
the  intention  of  the  parties.  The  condition  here  creates 
a  defeazance  of  the  bond :  and  the  question  is,  on  what 
terms  is  the  bond  avoided.  It  is  ai^ued  that,  inasmuch 
as  the  payment  of  the  300il  is  made  the  condition  for 
the  avoidance  of  the  bond  in  the  event  of  the  occurrence 
of  the  acts  against  which  the  bond  was  to  be  a  security, 
that  fixes  the  sum  payable  for  damages  at  3002.  But 
the  payment  of  the  SOOil  would  have  avoided  the  bond, 
which  is  for  300/.  only,  without  any  stipulation  at  all : 
the  mention  of  the  sum  is  therefore  only  ex  abundanti 
cautel^  [^Coleridge  J.  I  do  not  see  how  you  can  strike 
out  the  ZOOh  Erie  3.  You  cannot  say  that  the  meaning 
is  that  the  bond  is  to  be  void  upon  the  defendant  prac- 
tising within  the  limits.]  Suppose  the. words  ^^then  and 
in  either  of  such  cases,"  and  the  words  immediately 
following,  were  omitted.  [^Coleridge  J.  Then  the  con- 
dition would  be  that  the  bond  should  be  void  upon  the 
defendant  practising  within  the  distance  named.  Had 
there  been  a  clause  avoiding  the  bond  upon  the  defend- 
ant forbearing  so  to  practise,  your  argument  might  have 
been  well  founded.  Erie  J.  Is  it  not  possible  that 
parties  may  choose  to  stipulate  for  a  single  payment, 
out  and  out,  of  300/.  in  case  of  a  single  instance  of  such 
practice?]  It  is  so,  certainly.  \Erk  J.  Then  how 
could  such  an  intention  have  been  expressed,  otherwise 
than  as  this  condition  is  expressed?]  In  Reynolds  v. 
Bridge  (a),   as    has    been  pointed   out,    the  language 

(a)  6  E,^  B.  528. 
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expressly  provided  for  liquidated  damages  and  against  1858. 
the  bond  being  construed  as  merely  naming  a  penalty.  Mkboeb  ~ 
[Lord  Campbell  C.  J.  The  instrument  there  was  of  a  lavi^o. 
structure  quite  different]  It  was  so:  and  no  instance 
has  been  cited  where  the  naming  of  a  sum  in  a  bond 
has  been  construed  as  a  designation  of  liquidated 
damages.  Comyns  begins  with  defining  an  obligation 
thus :  **  An  obligation  is  a  deed,  whereby  a  man  binds 
himself  under  a  penalty  to  do  a  thing.  If  he  be  bound 
without  a  penalty  it  shall  be  called  a  single  bill ;"  Com. 
Dig.  Obligation  (A).  Damages  must  be  assigned  and 
assessed  under  stat  8  &  9  fT.  3.  c.  11.  «.  8.  [Lord 
Campbell  C.  J.  That  relates  to  actions  upon  any  bond 
**or  on  any  penal  sum.^  The  bond  here  is  for  the 
performance  or  non-performance  of  certain  things :  and 
it  is  so  treated  in  the  declaration.  It  could  not  be  meant 
that  for  any  one  of  the  acts  mentioned  in  the  condition, 
whether  done  knowingly  or  not,  300/.  was  to  be  paid. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  recover  the  whole  sum  of  300iL 
If  there  were  an  agreement  with  a  stipulation  that  for 
every  infraction  of  the  agreement,  whether  great  or  little, 
a  certain  sum  should  be  paid,  there  would  be  nothing 
illegal  in  that ;  and  no  Court  would  interfere  to  prevent 
the  enforcement  of  such  an  agreement ;  indeed  it  may 
be  very  reasonable  that,  when  a  business  is  bought  and 
sold  in  this  manner,  the  purchaser  should  secure  himself 
from  any  disturbance  by  naming  a  fixed  sum.  If  that 
be  so,  we  are  to  consider  whether  this  instrument  does 
not  contain  such  an  agreement  Its  form  is  very  pecu- 
liar ;  I  never  saw  such  a  form  before.  It  is  rather  in 
the  nature  of  a  penal  bill,  an  engagement  to  pay  a  cer- 
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I808.        ^^^  ^^^  ^°  ^  certain  event     If  it  were  drawn  in  the 
^^^  usual  form^  with  an  obligation  to  pay  300/.,  and  a  con- 

^*  dition  that  opon  such  and  such  things  not  being  done 

the  bond  was  to  become  void,  otherwise  to  remain  in 
full  force,  I  should  have  thought  the  sum  named  was  a 
penalty,  and  that  the  plaintiff  could  recover  only  to  the 
amount  of  the  damage  for  infraction  of  the  agreement. 
But  it  is  not  so  framed.  The  bond  is  for  300/. ;  and 
the  condition  is  that,  if  the  obligee  shall  do  certain 
things,  or  any  or  either  of  them,  and  pay  300/.,  the 
bond  shall  become  void.  Is  not  that  intimating  that  for 
any  infraction  of  the  agreement  the  300/.  is  to  be  paid  ? 
Then  the  agreement  will  be  at  an  end,  and  the  defend- 
ant may  practise  as  much  and  wherever  he  chooses.  On 
the  rational  and  grammatical  construction  of  the  instru- 
ment I  find  nothing  to  lead  to  a  different  view ;  and  I 
know  of  no  authority  the  other  way.  In  the  cases  to 
which  we  have  been  properly  referred  the  instruments 
have  not  been  in  the  same  form  as  this.  I  find  that  here 
the  SOOL  is  the  ascertained  sum  payable  on  the  doing  of 
any  one  of  the  acts. 

Coleridge  J.  I  am  of  the  same  opinion.  For  a  long 
time  it  has  been  considered  that  the  true  rule  is  to  ascer- 
tain, as  well  as  we  can,  from  the  language  used  by  the 
parties,  what  their  intention  is.  The  authorities  are  all 
discussed  in  Reynolds  v.  Bridge  (a).  It  was  there  said, 
I  think,  at  any  rate  I  would  say  now,  that  it  is  difficult 
to  reconcile  all  the  cases.  We  are  therefore  more  safe 
in  following  the  meaning  of  the  parties.  If  you  construe 
this  instrument  according  to  the  ordinary  meaning  of  the 

(a)  6  E,^  B.  628. 


XXL  VICTORIA.  673 

words,  the  bond  is  to  remain  in  force  unless,  on  the  doing  1858. 
of  any  of  the  acts  provided  against,  300i  be  pidd :  it  is  MercmT 
not  said  that  the  bond  is  to  be  void  on  the  non-doing  of  ii^yi^o 
the  acts  provided  against.  That  being  the  mutual  mean- 
ing, is  there  anything  on  the  face  of  the  instrument  to 
controul  it  ?  Reliance  seems  to  be  placed  on  the  cir- 
cumstance that  some  of  the  matters  provided  for  are 
slight,  and  that  some  breaches  of  the  agreement  might 
even  be  made  unintentionally.  There  is,  no  doubt, 
weight  in  that  consideration.  But,  when  we  look  on  the 
other  side,  the  result  seems  to  be  the  opposite  way.  The 
stipulations  are  provisions  for  uninterrupted  enjoyment 
throughout  a  small  area ;  and  they  point  out  how  much 
is  to  be  considered  an  interruption.  It  is  idle  to  say 
that,  if  the  defendant  attends  a  single  patient  within  the 
area,  the  loss  of  the  emolument  in  the  particular  case 
measures  the  damage  resulting  from  the  breach.  It  is 
impossible  to  say  how  much  the  damage  might  be :  and 
it  is  therefore  agreed  that  for  any  breach  the  compensa- 
tion shall  be  that  which  the  clause  constitutes  as  the 
measure. 

Erlb  J.  I  also  am  of  opinion  that  the  plaintiff  is 
entitled  to  recover  for  300/.  The  expression  of  the 
instrument  b  unusual.  The  framer  of  it  has  departed 
from  the  ordinary  form,  and  has  expressed  himself  in 
words  incapable  of  being  mistaken.  Unless  the  defendant 
pays  the  300il  the  bond  is  not  to  be  void.  And  that  is 
very  reasonable :  the  plaintiff  stipulates,  not  only  to  have 
back  the  1507.  which  he  has  paid,  but  another  1502., 
which  will  scarcely  indemnify  him.  Had  the  instrument 
said,  '*  If  you  break  the  agreement  you  shall  pay  300/.," 
it  would  have  been  perfectly  clear.     But  it  goes  further. 
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1858.        and  says^  **  If  you  break  any  one  of  the  articles  of  the  agree- 
^siieEB      ment,  yoa  shall  pay  the  300/."    That  is  its  effect ;  and 

Ibtiho.  ^^  ^^  impossible  to  get  over  the  meaning  without  altering 
the  words.  Then,  the  meaning  of  the  words  being  clear, 
on  what  ground  are  we  to  depart  from  it?  According 
to  my  observation,  no  mle  can  be  more  important 
than  that  of  giving  effect  to  the  intention  of  parties. 
The  late  cases  are  very  clear :  Hitchcock  v.  Coker  (a), 
Reynolds  v.  Bridge  {b\  Green  v.  Price  (c),  Atkyns  v. 
Kinnier  {d)y  Galsworthy  v.  Strutt  (e).  In  all  these  cases, 
the  parties  had  stipulated  for  the  payment  of  a  given 
sum  on  a  breach  of  the  agreement.  The  difficulty  that 
there  would  have  been  in  estimating  the  amount  of 
actual  damage  made  it  very  reasonable  to  say,  *'  If  you 
break  the  agreement,  you  shall  pay  the  sum  mentioned." 
My  brother  Crompton  (g)  wished  me  to  say  that  he 
doubts  whether  this  is  not  an  inaccurately  expressed 
bond. 

Rule  discharged. 

(a)  6A.^  E.  438.  (ft)  6  E,  ^  B.  528. 

(«)  13  Af.  ^  If.  695,  in  Exch.    Affirmed,  on  error,  in  Exch.  Ch.,  Price 
V.  Green,  16  M.  ^  W.  346. 

(<f)  4  ^xcA.  776.  (e)   1  E*tk.  659. 

ijf)  Cfumptom  J.  had  left  the  Court  during  the  argument. 
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1858. 


Hale  against  Bates,  Public  officer  &c.  ^^^50, 

T^ECLARATION  by  plaintiff  against  defendant^  as  Oo  an  action  by 
public  registered  oflScer  of  The  West  of  England  ji.anattorney, 
and  South  fVaks  District  Banking  Company:  For  that  JlJ^Sfed^y  ^. 
the  Company  were  indebted  to  plaintiff  for  moneys  pay-  J^jtoi^hi"*  * 
able  by  the  Company  to  plaintiff  for  work  and  labour,  ^^^'^^y^, 
journeys  and  attendances,  by  him  performed  and  given  country  to 

IjOndoH  for 

as  a  witness,  at  the  request  of  the  Company,  upon  the  the  purpose, 

trial  of  a  certain  cause  then  pending  in  Her  Majesty's  after  he  had 

Court  of  Queen's  Bench,  in  which  defendant,  as  such  one  day,  that^ 

public  oflScer,  was  plaintiff,  and  Arthur  Hallam  EUony  turTto^hir' 

Baronet,  was  defendant;  and  for  fees  due  and  owing  bT'SforeJr 

from  the  Company  to  plaintiff  for  and  on  account  of  his  ^'?  **»  ^.  was 

,  subpcenaed  by 

attendances  as  such  witness ;  and  for  work  and  labour  ^->  «od  told 

that  he  must 

done  and  performed  by  plaintiff  for  the  Company ;  and  attend  in  obe- 

for  money  paid  by  plaintiff  for  his  travelling  and  other  subpoena,    h. 

ezpences  in  and  about  and  in  consequence  of  his  at-  remained ^om 

tendance  as   such   witness  on  such   trial;   and  upon  trcmthewtr 

accounts  stated.  X-^Vn 

Plea:  Never  indebted.     Issue  thereon.  went  home, 

and  afterwards 

On  the  trial,  before  Erie  J.,  at  the  last  Spring  Assizes  returned  to 

London^  where 
he  afterwards 
remained  for  five  days  up  to  the  trial.  The  Terdict  was  for  if.  After  the  trial,  B.  paid  H. 
his  ezpences,  and  an  allowance  for  time,  for  eleven  days,  on  condition  that,  if  any  part  was 
disallowed  on  the  taxation  between  the  parties,  H,  would  repa^  so  much  to  JS.  On  the 
taxation  between  B,  and  E.^  E,'s  attorney  depMed,  in  his  affidavit  of  increase,  to  this  pay- 
ment to  H.9  but  did  not  mention  the  condition.  B.,  at  the  taxation,  objected  to  the  allowance 
of  the  sum  paid  in  respect  of  the  time  durinff  which  H.  was  not  detained  at  the  request  of 
B, ;  and  the  Master  struck  off  so  much  as  related  to  five  days ;  and  H.  returned  that  sum 
to  E.    Then  JET.  sued  B,  for  his  expenoes  and  time  in  respect  of  the  five  days. 

Held,  that  H.  was  entitled  to  recover  this  from  B  ,  the  repayment  by  H,  to  E,  having 
been  proper,  and  having  placed  H,  in  the  same  position  as  if  he  bad  never  received  from  E, 
the  sum  so  repaid. 
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1858.        for  Surrey^  it  appeared  that  the  action  was  brought  to 

^^^        recover  18/.  2s.  4,d.  for  five  days'  attendance  by  plaintiff 

„  "'  in  London  from  8th  to  12lh  December,  1857,  inchisivelv. 

Bates. 

as  witness  in  a  case  in  which  Bates,  the  present  defend- 
ant, as  public  ofiicer,  was  plaintiff,  and  Sir  Arthur  H. 
Elton  defendant;  and  for  five  days' expences  and  rail- 
way fare.  The  plaintiff  was  an  attorney,  residing  at 
Bath:  he  came  to  London  from  Bath  on  7th  December, 
for  the  purpose  of  being  a  witness  for  Elton;  and  EUon^s 
attorney  took  down  his  evidence  on  8th  December,  and 
told  him  he  might  go  back  to  Bath,  and  would  be  tele- 
graphed for  when  he  was  wanted.  But,  before  he  left 
London,  he  was,  on  the  evening  of  8th  December,  sub- 
poenaed by  the  attorney  of  Bates,  who  then  paid  him 
IL  Is.,  and  required  him  to  attend.  On  9th  December, 
plaintiff  was  subpoenaed  also  by  the  attorney  of  EUon. 
The  first  day  of  the  London  Sittings  for  which  the  cause 
of  Bates  v.  EUon  was  set  down  for  trial  was  9th  De- 
cember.  The  plaintiff  went  back  to  Bath  on  I2th  De^ 
cember,  and  returned  to  London  on  14th  December »  He 
remained  in  London  till  the  trial  of  Bates  v.  Elton,  which 
took  place  on  19th  December,  and  on  which  trial  Elton 
had  a  verdict  After  the  trial,  plaintiff  sent  to  the 
attorney  of  Bates  a  claim  for  35L  IBs.  lOd.:  being 
Z4L  I3s.  for  eleven  days'  attendance  at  SL  3s.  per  day; 
21. 6s.  lOd.  for  railway  fare  and  back ;  firom  which  1/.  Is., 
the  sum  paid  with  Bates^s  subpoena,  was  deducted. 
Bates^^  attorney  tendered  to  him  \2L  \6s.  lQd.i  being 
VI.  \s.  per  day,  for  hotel  ezpences,  for  eleven  days;  and 
21.  %s.  lOrf.  for  travelling  expences;  from  which  \L  \s., 
the  sum  paid  with  the  subpoena,  was  deducted.  The 
plaintiff  refused  to  accept  the  sum.  The  costs  between 
party  and  party,  in  the  case  of  Bates  v.  Elton,  were 


▼. 
Bates. 
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afterwards  taxed.  EltorCs  attorney,  in  bis  affidavit  of  ]85g, 
increase,  deposed  that  he  had  paid  36/.  \2s.  lOrf.  to  bj^ 
Hale  as  a  witness;  being  23/.  2s.  for  his  attendance; 
11/.  Il5.  for  bis  ezpences;  and  2/.  6«.  10^.  for  railway 
ezpences:  and  he  claimed  this  sum  in  the  taxation 
against  Bates.  Bates's  attorney  objected  to  the  allow- 
ance of  part  of  this  sum,  on  the  ground  that  EUans 
attorney  was  not  bound  to  pay  HaU  for  more  than  the 
days  during  which  he  was  detained  for  Elton.  The 
Master,  being  of  opinion  that  for  five  of  the  days  the 
detention  was  at  the  requisition  of  Bates*s  attorney, 
struck  off  15/.  155.  in  respect  of  three  days.  The  plain- 
tiff then  repaid  the  15/.  I5s.  to  Elton's  attorney,  and 
brought  the  present  action  against  Bates.  At  the  trial 
of  this  action,  he  swore  that  the  36/.  19^.  lOd.  was  paid 
to  him  by  Eltons  attorney  on  condition  that  he  should 
repay  to  Elton*s  attorney  so  much  of  that  sum  as  the 
Master  might  disallow  in  the  taxation  between  Bates 
and  EUon;  and  that  he  had  repaid  the  15/.  15^.  in  com* 
pliance  with  that  condition. 

On  evidence  of  these  facts,  the  defendant's  counsel 
contended  that  the  plaintiff  was  not  entitled  to  recover, 
inasmuch  as  he  had  already  been  fully  paid  by  Eltons 
attorney,  and  could  not  acquire  a  fresh  right  by  volun- 
tarily repaying  what  he  received ;  and  that  the  condition 
annexed  to  the  original  payment  was  illegal,  as  against 
Bates.  The  learned  Judge  was,  however,  of  opinion 
that  the  objections  failed,  and  that  Hale  was,  as  to  the 
payment  in  respect  of  the  five  days,  in  the  same  position 
as.  if  he  had  never  received  it  from  Elton.  The  jury 
found  a  verdict  for  51.  7s.  StL^  the  learned  Judge  reserving 
leave  to  the  defendant  to  move  as  after  mentioned. 

Lushf  in  last  Easter  Term,  obtained  a  role  calling  on 

E.  B.  &  E.  2  p 
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1858.       the  plaintiff  to  shew  cause  why  a  nonsuit  should  not  be 

Ham        entered,  "on  the  ground  that  the  plaintiff's  repayment 

Bates.       ™"st  be  taken  to  have  been  voluntarily  made,  and  be  in 

the  same  position  as  if  he  had  retained  it;"  or  why  a 

new  trial  should  not  be  had  on  the  ground  of  surprise 

as  shewn  by  affidavit. 

Ogle  now  shewed  cause.  The  tender  may  be  laid  out 
of  the  question,  there  being  no  plea  but  Never  indebted; 
the  tender  does  not  shew  that  no  debt  ever  existed. 
The  question  therefore  is  whether,  on  the  ground  that 
the  plaintiff  voluntarily  repaid  152.  15«.  to  EUon^  who 
had  in  mistake  paid  that  sum,  which  included  the  sum 
now  claimed,  to  the  plaintiff,  the  plaintiff  has  lost  his 
right  of  recovering  from  the  present  defendant  But 
that  defence,  too,  is  inadmissible  under  Never  indebted. 
Till  the  plaintiff  received  the  money  from  Elton  there 
was,  at  any  rate,  a  debt.  It  cannot  be  disputed  that 
the  defendant  is  prima  fecie  bound  to  compensate  the 
plaintiff  for  ezpences  and  his  loss  of  time  during  the  five 
days,  unless  indeed,  as  to  allowance  for  time,  the  law 
now  is  as  it  was  at  the  time  of  the  decision  of  Collins  v. 
Gcdefrojf  (a),  where  it  was  held  (in  1831)  that  an  attor- 
ney attending  as  a  witness  is  not  entitled  to  remuneration 
for  loss  of  time  from  the  party  who  has  subpcenaed  him. 
But  now,  by  the  Directions  to  the  Masters  of  the  Courts, 
in  Beff.  G.  H.  16  Vict  {b),  there  is  to  be  an  allowance 
of  from  2/.  2s,  to  SL  Ss.  per  diem,  besides  travelling 
expences,  to  professional  men  who  come  from  a  distance. 
And,  even  as  to  the  payment  by  ElioUf  the  plaintiff,  as 
he  had  no  right  to  claim  the  sum  paid,  was  bound  to 
return  it. 

(a)  \  B.t  Ad.  950.  (6)  I  S,  ^  B.  App.  Ixxv. 


V. 

Bates. 
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C.  PoUockf  contra.  The  defendant  docs  not  dispute  \HoS. 
the  general  rule  that  now,  as  between  a  party  and  the  '  jj^^^^ 
witness  whom  he  subpcenas,  the  witness  has  a  claim  for 
loss  of  time.  But  the  claim  of  the  plaintiff  here  was 
satisfied  by  EWnCs  payment ;  the  contract  between  the 
witness  and  the  party  who  summons  him  is  only  that 
such  party  will  pay  to  the  witness  so  much  of  his  claim 
for  time,  ezpences,  &c.,  as  he  does  not  get  from  the 
opposite  party.  [Coleridge  J.  Suppose  you  take  the 
facts  to  be  that  Elton  paid  too  much  to  the  plaintiff, 
and,  on  this  being  discovered,  the  plmntiff  repaid  EUmi. 
How  would  that  destroy  the  plaintiff's  claim  on  the 
defendant?]  The  whole  transaction  of  payment  and 
repayment  here  appears  to  have  been  a  trick  to  enable 
the  attorney  of  Elton  to  make  his  affidavit  of  increase. 
[Erie  J.  Suppose  EltoiC%  attorney  had  paid  the  money 
to  the  plaintiff  absolutely  and  without  condition ;  and 
then,  on  the  Master  taxing  off  a  part,  had  sued  the 
plaintiff  to  recover  back  what  had  been  paid;  and,  upon 
such  suit,  the  plaintiff  had  repaid  the  money.]  The 
attorney  could  not  have  maintained  such  action,  the 
mistake  being  one  of  law,  not  of  fact  Besides,  the 
attorney  and  the  plaintiff,  by  what  they  have  done,  have 
altered  the  situation  of  a  third  party :  that  being  so,  the 
plaintiff  cannot  disaffirm  his  original  acceptance  of  the 
money  as  due  to  him  firom  Ehon ;  Montefiori  v.  MonJU'- 
fieri  (a).  As  between  the  attorney  and  the  present  plain- 
tiff, the  facts  will  be  taken  to  be  as  those  parties,  for  the 
purpose  of  deceiving  a  third  party,  represented  them  to 
be ;  Sims  v.  Tvffe  (*),  Alner  v.  George  (c).  The  condition 
%o  the  making  of  which  the  plaintiff  swore  b  such  as  the 

(a)  1  W.  BL  363.  (6)  6  C.  ^  P.  207. 

(e;  I  Camfb,  393. 

2  p  2 
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1858.        law  will  not  countenance :' nothing  could  be  more  mis- 

jj^LB        chievous  than  a  payment  thus  made  and  received  on  the 

Bates        speculation  of  the  result  of  the  taxation.     What  would 

have  been  the  decision  of  the  Master  if  this  condition 

had  been  disclosed  to  him  ?    The  practice,  if  allowed, 

would  destroy  the  real  value  of  the  affidavit  of  increase. 

(Lord  Campbell  C.  J.  had  left  the  Court.) 

Coleridge  J.  This  case  has  been  argued  with  great 
ingenuity :  but  I  feel  no  doubt.  I  see  no  pretence  for 
a  new  trial  on  the  ground  of  surprise.  The  other  point 
is  much  more  important.  I  abstain  from  expressing  any 
approbation  of  what  has  been  done  in  the  Master's 
office;  for,  without  saying  that  it  was  fraudulent,  I 
must  say  that  I  should  not  have  liked  to  have  made  the 
affidavit  which  has  been  brought  before  u&  I  further 
concede  that,  if  there  had  been  fraud  producing  injury 
to  the  defendant,  I  should  have  said  that  the  plaintiff 
must  have  been  bound  to  take  the  facts  as  he  had  repre- 
sented them  to  be.  That  is  the  distinction  between  the 
present  case  and  Montefiori  v.  Montefiori{a)\  the  autho- 
rity of  which  I  do  not  dispute.  The  facts  here  are  that 
Hale  was  kept  in  town  for  eleven  days ;  he  has  a  right 
to  be  remunerated  in  some  way.  On  minute  examina- 
tion, it  turns  out  that  it  was  only  for  a  certain  portion 
of  that  time  that  he  was  detained  by  Eltons  attorney, 
and  that  Bates's  attorney  detained  him  for  the  residue. 
Elton  gets  the  verdict,  and  has  a  right  to  tax  costs 
against  Bates.  The  payment  of  the  witnesses  consti- 
tutes one  part  of  the  costs.     A  bill  is  drawn  up  by  Hak 

(a)   1  r.  BL  363. 
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against  ^a/^«  for  36/.  odd.  When  £'/to;i*8  attorney  comes        i^^g 

before  the  Master,  it  appears  that  b<5th  he  and  Hale  are  — ~ 

under  a  mistake  as  to  the  sum  which  is  to  be  allowed  to       _  ▼• 

Bates. 
Elton  in  respect  of  his  payment  to  Hale.     The  Master 

accedes  to  EltorCs  view  that  an  allowance  is  to  be  made, 
but  says  that  he  will  not  allow  enough  to  cover  the 
whole  demand,  because,  during  a  portion  of  the  time. 
Hale  was  not  detained  by  Elton's  attorney.  That  left  a 
certain  part  of  what  Elton's  attorney  had  paid  to  Hale 
which  it  was  Hale's  duty  to  pay  back,  even  without  any 
undertaking.  Now  cannot  Hale  recover  this  money  as 
against  Bates?  Prima  facie  he  is  entitled  to  recover  it, 
because  he  has  been  kept  in  town  by  Bates  for  a  certain 
number  of  days.  For  these,  it  is  true,  he  has  been  paid; 
but  wmngfully ;  and  this  he  has  been  obliged  to  repay. 
Is  there  then  anything  in  the  circumstances  to  destroy 
his  right  ?  It  is  not  contended  that,  if  the  money  had 
not  been  paid  by  Elton's  attorney,  the  plaintiff  could 
not  have  recovered  it  from  Bates.  The  money  was, 
however,  paid  on  the  condition  that,  if  the  Master  did 
not  allow  it  in  taxation  against  Batesy  Hale  would  repay 
it  It  seems  to  me  that  these  circumstances  do  not  take 
away  Hale's  right  against  Bates.  Although  it  is  true 
that  the  plaintiff  could  not  be  paid  by  both  parties,  yet, 
after  the  Master  had  distingubhed  the  sums  to  be  paid 
.  by  each  party,  he  was  entitled  to  claim  the  several  por- 
tions against  the  respective  parties.  I  think,  therefore, 
that  there  is  no  ground  for  this  rule. 

Erle  J.  I  also  think  that  this  rule  should  be  dis- 
charged. There  is  no  pretence  for  saying  that  there  is 
any  surprise.  Then  what  are  the  essential  facts  ?  Hale 
was  ^subpoenaed  by  both  parties,  and  stayed  in  town 


V. 

Bat] 
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1858.  eleven  days;  but  Elton^B  attoracy  had  told  him  that  he 
^^^  might  go  back :  therefore  for  five  of  the  days  he  was 
not  detained  at  the  request  of  Elian's  attorney,  but  by 
the  command  of  Bates^s  attorney,  who  said  that  he  must 
obey  the  sabpcena.  At  the  time  when  the  costs  were 
taxed  between  party  and  party,  Elton's  attorney  had  paid 
for  the  eleven  days  in  good  faith :  he  could  not  be  said 
to  have  paid  in  bad  faith;  for  his  object  was  to  charge 
BaUs  and  make  him  pay.  When  the  case  is  before  the 
taxing  Master,  Bates  comes  forward,  and  insists  upon 
the  payment  not  being  allowed,  because  Hak  was  not 
detained  at  EUovCs  request :  and,  upon  Bates  so  insisting, 
the  Master  taxes  the  sum  off.  Then  Hale  pays  back  to 
Boies  the  sum  taxed  off  in  respect  of  the  five  days, 
because,  when  the  payment  was  made  to  him,  it  was 
made  a  condition  that  he  should  repay  it  if  it  should 
be  disallowed  on  the  taxation.  Now,  whether  that  was 
legal  or  illegal  in  the  sense  of  its  being  that  which 
might  be  enforced  or  not,  I  do  not  say :  but  I  have  no 
scruple  in  saying  that,  if  I  had  been  in  Holers  place,  I 
would  have  repaid  the  money.  I  say  nothing  of  the 
condition  which  had  been  imposed :  but,  if  he  got  the 
money  by  mistake,  then,  as  an  honest  man,  he  did  right 
to  pay  it  back.  He  then  comes  to  Bates^  and  calls  upon 
him  to  pay :  and  Bates  says  he  will  not  pay.  Upon  the 
pleadings,  which  raise  oi^ly  the  issue  of  Never  indebted, 
Mr.  Offle's  answer  is  good:  there  was  once  a  debt  at 
any  rate.  But  I  would  give  Mr.  PoUock  the  benefit  of 
any  plea  that  can  be  suggested,  a  plea,  for  instance, 
shewing  that  Hah  was  satisfied,  having  been  paid  by 
the  opposite  party.  I  am  of  opinion  that  such  a  plea 
would  have  been  answered  by  shewing  that  Bates  pre- 
vented Elton  from  being  allowed  on  taxation  the  pay- 


▼. 
Bates. 
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ment  for  the  five  days.  The  defence  therefore  failed*  1858. 
Then  was  there  anything  illegal  in  what  took  place?  '^^ 
Was  Baies^s  position  changed?  No  principle  of  that 
sort  was  in  fact  applicable.  Here  Bates^s  attorney 
brought  the  whole  claim  upon  himself  by  making  the 
objection.  But  on  this  record  there  is  not  even  a 
semblance  of  defence. 

(CaoMPTON  J.  had  left  the  Court) 

Rule  discharged. 


The  Queen,  on  the  Prosecution  of  the  Poor  Law  &<«rAiy, 

Jwt  6th. 

Board,  against  Stockton  and  others.  Directors 
of  the  Poor  of  St.  Pancbas. 


MANDAMUS  to  the  "directors"  of  the  poor   of  Theprorlso 

St  Pancrasy  commandmg  them  to  make  an  order  the  Metropolis 

to  appoint  an  auditor  to  examine  and  audit,  allow  and  ment  Act°*^* 

disallow,  the  accounts  relating  to  the  poor  rate  of  the  e.^i 20.  )f which 

parish,  under  stat.  4  &  5  IT.  4.  c.  76.  ^^^ISfeon 

The  writ  su^ested  that  the  relief  of  the  poor  within  of  pwiihaudi- 

nnder  the  Act 
all  accounts  which,  before  the  passbg  of  that  Act,  would  hare  been  subject  to  the  audit  of 
an  auditor  appointed  under  stat  4  &  5  ^.  4.  e.  76.,  is  not  repealed  by  sect.  8  of  stat.  1 9  &  20 
Viet,  e.  112. :  and  the  Poor  Law  Commissioners  hare  therefore  still  the  rieht  to  order  the 
overseers  or  guardians  of  any  parish  to  appoint  an  auditor  to  audit  the  poor  law  accounts. 

A  select  Testry,  under  a  local  Act  (59  G.  3.  c  ixxiz.),  annually  elected  forty  of  their 
own  body  to  be  "  directors'*  of  the  poor,  who  were,  by  the  Act,  to  exercise  the  functions 
of  **  overseers."  The  vestrymen  were  to  appoint,  and  fix  the  salaries  of,  all  the  parish 
officers,  and  the  visitors  for  the  relief  of  the  poor ;  but  all  these  officers,  and  the  visitors, 
were  to  be  paid  by,  and  act  under  the  controul  and  direction  of,  the  directors.  The  vestry, 
men  were  to  make,  levy  and  assess  the  rates ;  bat  the  dislribution  of  the  moneys  thence 
arising,  including  the  portion  devoted  to  the  relief  of  the  poor,  was  in  the  directors. 

Held,  that  the  directors,  and  not  the  directors  and  vestrymen  jointly,  were  the  parties 
filling  the  position  of  **  ffuardians  or  overseers**  of  the  parish,  within  stat.  A9tb  W,A.  e,  76. 
M.  46.,  109. :  and  that  therefore  the  order  of  the  Poor  Law  Commissioners,  for  the  appoint- 
ment of  a  poor  law  auditor  for  the  parish,  was  rightly  directed  to  the  directors  alone. 
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1858.  ^he  parish,  and  the  managemcDt  of  the  officers  of  the 
The  QoEBs  ^^^  parish,  before  and  at  the  time  when  the  order  of 
^.    \      f.     the  Poor  Law  Board  thereinafter  mentioned  came  into 

Directors  of 

St.  Panceas.  operation,  were  and  still  are  regulated  by  stat  59  G.  3. 
c.  zxxix.  (a) ;  that  the  said  Act  contains  provisions  for 
the  election  or  appointment  of  vestrymen  of  the  said 
parish,  and  for  the  nomination  and  appointment  by  the 
said  vestrymen  of  forty  persons,  to  be  and  to  be  called 
directors  of  the  poor  of  the  said  parish,  who  are  thereby 
anthorized  to  exercise  in  the  said  parish  all  the  powers 
and  authorities  which  overseers  of  the  poor  are  or  shall 
be  by  law  authorized  to  exercise,  and  to  contract  for 
.  the  maintenance  and  employment  of  the  poor  of  the 
said  parish,  and  to  provide  a  convenient  stock  of  mate- 
rials for  the  employment  of  the  said  poor,  and  are 
otherwise  appointed  and  entitled  to  act  as  managers  of 
the  poor  of  the  said  parish,  and  in  the  distribution  or 
ordering  of  the  said  poor  from  the  poor  rate  of  the  said 
parish;  that  in  the  said  Act  are  contained  provisions 
for  the  appointment  of  collectors  of  the  poor  rate  of  the 
said  parish,  treasurers  and  other  officers,  and  for  the 
payment  by  the  said  directors  of  salaries  to  such  officers, 
in  which  directors  all  moneys  arising  from  the  rates 
and  assessments  for  the  relief  of  the  poor  of  the  said 
parish,  an'd  all  goods,  materials  and  things  provided  for 
the  use  of  the  poor  of  the  said  parish  are,  by  the  said 
Act,  vested;  and  which  said  directors  are  by  the  said 
Act  required  to  meet  weekly,  for  the  purpose  of  putting 
into  execution  the  powers  vested  in  them  by  the  said 

(a)  Local  and  personal,  pablie :  **  For  establishing  a  select  restry  in  the 
parish  of  St.  Panerag,  in  the  county  of  Middlesex,  and  for  other  purposes 
relating  thereto.**  The  sections  material  to  the  argument  will  be  found  at 
p.  588,  note  (e). 
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Act;  and  power  is  therein  contained  for  Buminoning  1858. 
and  holding  special  meetings  of  the  said  directors  for  Tbc  Queen 
the  like  purpose.  That  the  said  Act  remains  in  force,  Directors  of 
except  so  far  as  the  same  has  been  altered,  as  to  the  ^*-  Pamcras. 
election  of  vestrymen  and  auditors  of  accounts,  by  the 
adoption  by  the  said  parish  of  stat.  1  &  2  W.^.  c.  60.  (a), 
and  by  the  operation  of  the  other  general  Acts  therein- 
after mentioned.  That  the  said  parish  adopted  the  said 
Act,  1  &  2  ^.  4.  c.  60.,  before  the  passing  of  the  Me- 
tropolis Local  Management  Act  (18  &  19  Vict.  c.  120.), 
and  before  the  making  of  the  said  onler  of  the  Poor  Law 
Board  thereinafter  mentioned.  That  the  vestrymen  of 
the  said  parish,  and  directors  of  the  poor,  have  from  time 
to  time  been  appointed  in  pursuance  of  the  provisions 
of  the  said  local  Act,  until  the  said  adoption  of  stat. 
1  &  2  W.  4.  c.  60.,  and  in  pursuance  of  the  said  pro- 
visions as  altered  and  modified  by  that  Act,  until  the 
coming  into  operation  of  the  said  Metropolis  Local 
Management  Act,  and,  from  that  time,  as  altered  by 
that  Act,  or  the  Act  amending  the  same  (19  &  20  Vict 
c.  112.),  and  that  there  still  are  such  vestrymen  and 
directors.  That,  there  being  no  auditor  for  auditing 
the  accounts  in  the  said  parish  relating  to  the  relief  of 
the  poor  appointed  under  stat  4  &  5  ^  4.  c.  76.,  or 
any  Act  incorporated  therewith,  the  Poor  Law  Board, 
under  the  authority  of  that  Act,  and  of  the  several 
statutes  in  that  behalf  made  and  provided,  on  I4th  May^ 
1857,  did  duly  make  and  issue,  and  send  to  the  parties 
addressed,  a  certain  order,  sealed  &c.,  addressed  to  the 
directors  of  the  poor  of  St  Pancrasy  to  the  church- 
wardens and  overseers  of  the  poor  of  the  said  parish,  to 

(a)  '*  For  the  better  rcgoUtion  of  ?e8trics,  and  for  the  appoiotment  of 
auditors  of  accounts,  in  certain  parishes  of  England  and  Watt:** 
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1858.        ^^^  41  of  the  local  Act;  but  they  are  expressly  made 
The  QuBBH     overseers  by  sect.  46 :  and  sect.  109  of  stat.  4  &  5  IF.  4. 

V. -«__ 

Directors  of 
St.  Pancras.    «>d  from  time  to  time  to  reroke  and  countermand,  titer  nnd  nary  such 

nominatioDS  and  appointments,  salaries  or  recompenoe,  and  make  otben 
in  their  stead,  as  to  them  shall  seem  meet  and  proper  j  all  which  salaries 
and  allowsnces  shall  be  paid  by  the  directors  thereinafter  directed  to  be 
appointed,  out  of  the  moneys  thereinafiter  appropriated  for  that  purpose. 

Sect.  21  enacts  that  all  and  every  collector  or  collectors  of  any  rates, 
assessments,  or  moneys  which  shall  have  been  imposed  or  levied  under  the 
authority  or  direction  of  the  former  Acts,  or  either  of  them,  or  otherwise, 
and  also  all  and  every  collector  or  collectors  of  the  several  rates  or  assess- 
ments, and  moneys  to  be  imposed  and  levied  under  this  Act,  and  also  every 
clerk,  surveyor,  inspector,  or  other  officer,  by  whom  any  moneys  shall  be  or 
have  been  received  under  the  authority  or  for  the  purposes  of  the  said 
former  Act  or  of  this  Act,  or  otherwise^  and  also  all  and  every  surveyor 
nod  surveyors  of  highways  heretofore  appointed  or  hereafter  to  bo  appointed 
within  the  said  parish,  shall,  at  all  times  when  thereunto  required  by  the 
directors  to  be  appomted  by  virtue  of  this  Act,  or  any  five  or  more  of  them 
respectively,  make  op  and  render  unto  the  said  directors,  at  such  of  their 
meetings  as  they  shall  direct  for  that  purpose,  a  full,  true  and  perfect 
account  in  writing,  with  all  the  necessary  vouchers  for  the  confirmation 
thereof  of  all  moneys  by  such  collector  or  collectors,  clerk  or  clerks,  sur- 
veyor or  surveyors,  or  other  officer  or  officers  received  for  or  on  account  of 
any  such  rates  or  assessments,  or  otherwise  as  aforesaid ;  and  such  collectors 
shall  produce  their  respective  rate  books,  in  order  that  the  said  directors 
may  be  satisfied  as  to  the  sum  or  sums  of  money  rated  and  assessed,  received 
and  to  be  received,  and  may  give  such  directions  respecting  the  same  as 
they  shall  think  proper ;  and  the  master  or  mistress  of  the  said  workhouse 
for  the  time  being,  acting  under  the  said  fonner  Acts,  or  to  be  appointed 
under  this  Act,  and  each  of  them,  shall,  and  he  or  she  it  hereby  required 
once  at  least  in  every  calendar  month,  to  produce  and  lay  before  the  said 
directors  at  some  meeting,  or  before  some  committee  of  the  said  directors, 
to  be  appointed  for  that  purpose,  an  account  of  all  moneys  by  him  or  her 
received  and  paid  in  the  course  of  the  preceding  month,  or  at  any  time 
since  such  account  shall  have  been  last  required  and  made  out,  and  also  a 
true  and  distinct  account  of  the  number  of  persons  in  the  said  workhouse, 
distinguishing  their  age  and  sex,  and  how  such  persons  respectively  are 
employed,  and  how  much  money  has  been  earned  by  the  labour  of  the  said 
poor  in  the  preceding  month,  or  since  the  last  preceding  account ;  and 
what  quantity  of  provisions,  distinguishing  every  kind  in  weight  or  value, 
and  also  of  beer,  wme  and  spirits,  has  been  brought  and  delivered,  and  by 
what  tradesman  or  tradesmen,  into  the  said  workhouse  within  the  said  pi«« 
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c.  76.  defines  << guardian"  as  meaning  and  including        1358. 

**  any  visitor,  governor,  director,  manager,  acting  guar-    xhe  Quekh 
___^ ▼. 

Directors  of 
ceding  month  or  other  period  of  time ;  and  all  and  erery  rach  agent  or    St.  Paxcrab. 

agents,  visitor  or  yisitore,  as  aforesaid,  acting  under  the  said  former  Acts, 

or  to  be  appointed  nnder  this  Act,  shall,  and  he  and  they  is  and  are  hereby 

required,  at  each  and  every  weekly  or  other  adjoomed  meeting  of  the  said 

directors,  to  prodnce  his,  her,  or  their  respective  books  before  the  said 

directors,  in  order  that  the  same  may  be  inspected  and  examined  by  them, 

and  to  give  an  account  of  all  such  moneys  by  such  visitor  or  visitors,  agent 

or  agents  respectively,  received  and  pud  in  the  course  of  the  preoeding 

week ;  and  such  collectors,  clerks,  surveyors,  inspectors,  agents,  visitors, 

and  other  officers,  and  master  and  mistress  as  aforesaid  respectively,  shall 

and  they  are  hereby  required,  within  ten  days  after  they  shall  respectively 

quit  their  office,  to  deliver  up  to  the  said  directors  all  books,  papers  and 

writings  in  their  hands  necessary  to  illustrate  their  accounts,  or  which  may 

be  demanded  or  required  by  the  said  directors,  or  any  committee  of  them 

authorised  for  that  purpose,  and  to  pay  over  to  the  said  directora,  or  to  the 

treasurer,  all  and  every  such  balance  of  moneys  as  shall  then  appear  to 

be  and  remvn  in  their  hands  respectively  by  virtue  of  their  respective 

offices :   Provided  always,  that  all  the  officers  acting  under  the  sud  former 

Acts  shall  account  in  the  manner  prescribed  by  the  said  Acts,  as  applicable 

to  their  respective  cases,  in  the  meantime  and  until  the  meetings  of  the 

directors  under  this  Act  shall  commence :    Provided  also,  that  all  books, 

papers  and  documents  heretofore  possessed  or  kept  by  the  vestry  dork  of 

the  said  parish,  or  any  other  person  or  persons,  relative  to  the  afiairs  or 

concerns  of  the  open  vestry  of  the  said  parish,  shall  at  such  time  after  the 

passing  of  this  Act  as  the  said  vestrymen  or  any  five  of  them  shall  require, 

be  deli?ered  up  to  the  said  vestrymen  or  such  person  or  persons  as  they  shall 

for  that  purpose  appoint. 

SectjiS2  provides  for  proceedings  before  justices,  upon  complaint  of  the 
directors,  against  officers  who  refuse  to  account. 

By  sect.  25  the  treasurer  is  to  pay  money  received  by  him  under  the 
Act  according  to  the  order  of  the  directors. 

Sects.  26 — 40  provide,  among  other  things,  for  the  appointment  by  the 
vestrymen  of  churchwardens,  sidesmen,  surveyors  of  highways,  constables, 
sexton,  and  inspectors  of  weights  and  measures :  and  prescribe  their  powers 
and  duties. 

Sect.  41  enacts  that  the  vestrymen  shall,  at  their  first  meeting  under  the 
Act,  or  at  some  special  meeting  to  be  holden  as  therein  directed,  nominate 
and  appoint  forty  persons,  being  vestrymen  of  the  parish,  to  be  and  be  called 
directors  of  the  poor  of  the  parish  for  carrying  into  execution  the  several 
powers  given  and  entrusted  to  them  by  this  Act :  which  directors  are  to 
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1858.        dian,  vestryman^  or  other  officer  in  a  parish  or  union, 
The  QuBEH     appointed  or  entitled  to  act  as  a  manager  of  the  poor,  and 

V. 

Directors  of 
St.  Pahcrab.    continue  in  office  for  one  year  and  until  the  appointment  of  their  racceiaon, 

to  be  made  in  like  manner  annually. 

Sect.  42  enacts  that  the  vicar  and  churchwardens  are  to  be  directors  in 
addition  to  the  forty. 

Sect  46  enacts  that  the  directors  and  their  successors  shall  and  may 
exercise  all  the  powers  and  authorities  which  overseers  of  the  poor  are  or 
shall  be  by  law  authorized  to  exercise ;  but  such  directors  shall,  at  their 
first  meeting  alter  their  appointment,  annually  elect  two  or  more  fit  and 
proper  persons,  to  be  "nominal  overveers  of  the  poor  of  the  said  parish,**  to 
be  nominated  and  confirmed  by  two  justices  $  and  when  and  as  soon  as  such 
appointment  and  confirmation  shall  hsTO  taken  place,  such  nominal  over- 
seers  shall  and  may  institute  or  defend  any  appeal  under  any  orders  of 
removal,  and  issue  or  receive  any  notices  respecting  the  same,  as  overseers 
of  the  poor  are,  by  any  laws  in  force  or  effect,  empowered  or  required  to 
do :  and  all  notices  and  applications,  directed  by  any  Act  or  Acts  of  Par- 
liament or  otherwise,  to  be  given  or  made  to  the  overseers  of  the  poor,  with 
respect  to  the  care  and  management  or  removal  of  the  poor,  or  for  any 
other  purposes,  shall  be  given  and  made  to  such  nominal  overseers :  but  in 
case  any  orders  or  notices  shall  happen  by  mistake  to  be  given  or  sent  to 
any  churchwarden,  or  to  the  clerk  or  clerks  of  the  said  vestrymen  at  the 
said  parish,  the  same  shall  be  as  valid  and  effeetnal  as  if  given  to  such 
nominal  overseers ;  and  such  churchwarden,  clerk  or  clerks,  shall  forthwith 
deliver  the  same  to  such  nominal  overseers,  or  one  of  them,  or  to  the  agent 
or  visitor  of  the  poor  for  the  time  being,  to  be  appointed  as  hereinbefore 
mentioned,  or  shall  forfeit  40«.  for  his  neglect :  provided  always,  that  when 
such  visitor  or  visitors,  agent  or  agents,  shall  be  nominated  and  appointed 
as  aforesaid,  neither  the  churchwardens  nor  overseers  of  the  said  parish 
shall  interfere  or  intermeddle  in  or  with  the  care  or  management  of  the 
poor  of  the  said  parish  in  any  case  other  than  under  the  orders  of  the  said 
directors,  at  their  public  meeting ^r  meetings  respectively.  Provided  also, 
that  such  nominal  overseers,  and  such  agents  or  visitors  as  aforesaid,  shall 
severally  and  respectively  act  in  all  things  under  the  control  and  direction 
of  the  said  directors. 

By  sects.  48,  49,  the  directors  are  empowered  to  make  contracts  for  the 
workhouse,  and  for  goods,  provisions  &o.  for  maintaining,  clothing  and 
employing  the  poor  in  the  workhouse,  and  for  lodging,  maintaining  and 
employing  the  poor ;  and  to  pay  or  order  payment  under  these  contracts. 

By  sect  63  the  goods,  provisions,  clothes  &c.  for  the  poor  are  vested  in 
the  directors. 

Sect.  55  enacts  that  all  overseers  of  the  poor,  constables,  beadles,  and 
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in  the  distribution  or  ordering  of  the  relief  to  the  poor        1858. . 
from  the  poor  rate,  under  any  general  or  local  Act  of    The  Qoeen 

V. 

~~     *~~  "       "     ■  Directors  of 

other  parish  officers  for  the  time  being,  except  the  churchwardens  and    St.  Pascbaa. 
sidesmen,  are  to  assist  the  directors,  and  obey  tbeir  warrants  and  orders,  on 
pain  of  a  penalty  to  be  recovered  before  a  justice. 

By  sect  56  the  directors  are  to  provide  a  convenient  stock  of  materials 
for  employing  the  poor. 

By  sect.  57  the  directors  are  to  take  bonds  for  the  due  performance  of 
offices,  and  for  other  purposes :  and  bonds  already  given  to  the  church- 
wardens,  overseers,  or  other  parish  officers,  are.  vested  in,  and  may  be  sued 
on  by,  the  directors. 

They  are  also  empowered  to  remove  vagabonds  («.  59.);  to  take  up 
vagrants  («.  61.);  to  grant  out- door  relief  («.  62.);  to  punish  disorderly 
poor,  and  reward  industrious  poor  (m.  63.,  64.);  and  to  bind  children 
apprentices  («.  66.). 

Sect.  69  enacts  that  the  vestrymen,  at  a  meeting  convened  after  due 
notice,  are  to  make  one  or  more  such  general  rate  or  rates,  assessment  or 
assessments,  as,  by  the  several  laws  in  force  and  effect,  churchwardens  and 
overseers  of  the  poor  now  are,  or  shall  or  may,  or  could  or  might,  be 
enabled  or  empowered  to  make,  as  the  said  vestrymen  shall  judge  or 
determine  to  be  necessary  in  or  towards  the  relief  and  maintenance  of 
the  poor  of  the  said  parish,  and  other  the  several  purposes  that  are,  as 
well  in  this  Act,  as  also  in  tbe  several  laws  in  force  and  effect  touching 
and  concerning  the  relief  and  maintenance  of  the  poor,  or  in  anywise 
relating  thereto,  particularly  mentioned ;  and  for  paying  all  such  sums 
of  money  as  by  any  law  in  force  and  effect  are  directed  to  be  paid  out 
of  any  rate  or  rates  made  or  to  be  made  for  tbe  relief  and  maintenance 
of  the  poor:  and  that  all  moneys  arising  by  such  rates  or  assessments 
shall  be  and  are  thereby  vested  in  the  said  directors;  and  that  such 
moneys,  together  with  all  arrears  due  upon  former  rates  and  assessments,  as 
well  in  the  sinking  fund  rate  as  otherwise,  shall  be  applied  and  disposed 
of;  first,  in  payment  of  all  the  costs,  charges  and  ezpences  of  collecting, 
levying,  recovering  and  managing  the  said  rates,  assessments  and  moneys 
respectively;  and  secondly,  in  making  such  appropriations  for  the  expences 
of  keeping  highways  in  repair  as  hereinafter  mentioned ;  and  afterwards 
the  overplus  shall  be  applied  to,  for  and  towards  tbe  relief  and  maintenance 
of  the  poor  of  the  said  parish,  and  for  the  several  other  purposes  of  this 
Act,  and  other  purposes  mentioned  and  described  in  tbe  several  laws  in 
force  and  effect  touching  or  concerning  the  relief  and  maintenance  of  the 
poor,  or  in  anywise  relating  thereto ;  and  for  paying  all  such  sums  of  money 
as  by  any  law  in  force  and  effect  are  directed  to  be  paid  out  of  any  rate  or 
rates  made  for  the  relief  and  maintenance  of  the  poor. 

B.   B.   &   E.  2   Q 
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.1858.  Parliament"  The  rates  under  the  local  Act,  although 
The  QuBsx  levied  by  the  vestry,  are,  by  sect  69,  vested  in  the  dU 
Directoraof  I'^ctors;  and  the  application  of  part  of  the  money  as  a 
poor  law  fund  is  also  given  to  them.  In  fact,  sects.  48, 
49,  53,  56,  59,  61—69,  give  to  the  directors  all  the 
executive  powers  of  overseers  under  stat  43  Uliz,  c.  2. 
8.  1.  The  defendants  will  probably  rely  on  sect  19, 
which  gives  the  vestry  power  to  appoint,  and  "allow" 
salaries  to,  collectors,,  visitors,  clerks,  and  other  officers 
for  the  parish.  But,  by  sect.  19,  all  those  officers  are 
to  be  under  the  controul  of  the  directors,  and  are  to  be 
paid  by  them.  Moreover,  the  functions  of  those  officers 
are  not  those  of,  or  analogous  to  those  of,  an  auditor  of 
the  poor  law  accounts :  and,  at  all  events,  the  power  to 
appoint  such  auditor  cannot  be,  as  the  defendants  con- 
tend, in  the  directors  and  vestry  jointly :  it  is  either  in 
the  vestry  alone,  under  sect  1 9,  or  in  the  directors,  by 
the  general  effect  of  the  Act 

Atherton,  contrJL.  The  return  is  good.  First,  the 
Commissioners  have  now  no  power  to  order  the  appoint- 
ment of  a  poor  law  auditor  for  the  parish.  The  auditors 
of  accounts  for  the  parish,  elected  by  the  new  vestry, 
under  sect.  11  of  stat  18  &  19  Vict.  c.  120.,  are  now 
invested  with  all  the  functions  of  the  auditors  formerly 

Bj  sect  70  the  directors  are  empowered  to  appropriate  a  certain  portion 
of  the  poor  rates  to  the  repair  of  the  higoways. 

By  sect  7 1  the  collectors  appointed  by  the  Testrymen  are  to  have  power 
to  levy  the  rates,  and  to  eiecute  distress  warrants. 

Sect.  83  enacts  that  snch  vestrymen  in  every  year  as  have  not  been 
directors  for  the  past  year  shall  elect  a  committee  of  not  less  than  seven, 
nor  more  than  eleven,  of  such  vestrymen  to  audit  the  accounts  of  the 
directors  of  the  past  year ;  and,  if  they  disapprove  of  any  parts,  to  bring 
them,  by  appeal,  before  the  next  quarter  sessions. 
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appointed  under  the  local  Act.  The  proviso  in  sect.- 197  1858. 
of  Stat.  18  &  19  Vict.  c.  120.,  which  exempts  from  the  The  Quken 
jurisdiction  of  the  parish  auditors  all  accounts  which,  if  rH^Jtowof 
that  Act  had  not  been  passed,  would  have  been  subject  ^*'  ^^^^^* 
to  the  audit  of  the  auditor  under  stat  4  &  5  fV.  4.  c,  76., 
is  founded  upon  the  exclusion,  in  sect.  90,  of  the  powers 
and  authorities  relating  to  the  relief  of  the  poor  from  the 
jurisdiction  of  the  new  vestry.  Then,  sect.  3  of  stat. 
19  &  20  FicL  c.  112.,  which  adds  to  the  jurisdiction  of 
such  vestry  all  the  duties  and  powers  relating  to  the 
relief  of  the  poor,  which  might  have  been  performed  by 
any  vestry  at  the  time  of  the  framing  of  stat.  18  &  19 
VicL  c.  120.,  practically  repeals  the  proviso  in  sect.  197 
of  that  Act,  and  brings  the  accounts  relating  to  such 
relief  also  within  the  jurisdiction  of  the  parish  auditors. 
[Lord  Campbell  C.  J.  The  proviso  is  very  express  and 
pointed :  it  surely  cannot  be  repealed  by  the  general  en- 
actment of  sect.  3.  Cromptan  J.  I  do  not  see  that  either 
section  touches  the  appointment  of  the  poor  law  auditor.] 
As  to  the  argument  that  the  appointment  of  a  poor  law 
auditor  for  this  parish  is  within  the  exceptions  of  the 
proviso  in  sect  3  of  stat  19  &  20  Fict  c.  112.,  it  is  not 
inconsistent  that  the  directors  should  still  preserve  this 
power  under  the  local  Act,  and  yet  that  the  new  vestry 
should  have  wider  functions. 

Secondly,  the  order,  if  it  could  have  been  made  at  all, 
should  have  been  directed  to  the  '<  vestiy  and  directors." 
The  local  Act  contemplates  the  joint  action  of  the  two, 
as  guardians  of  the  poor,  inasmuch  as  it  vests  in  each 
certain  powers  for  that  purpose,  which  it  does  not  vest  in 
the  other.  For  instance,  by  sect  19  of  the  local  Act, 
the  vestrymen  are  to  appoint  visitors  for  the  relief  of  the 
poor,  who  are  to  act  under  the  special  instructions  of  the 
2  Q  2 
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1 858.  vestrymen  and  directors  jointly.  [^Cromptan  J.  By  sect 
The  QuESH  2^  ^^®y  ^^^9  ^  regards  their  accounts,  to  be  under  the 
Directors  of  ^ontroul  of  the  directors.]  But  the  vestrymen  have  the 
St.  PAscRAa.  appointment  and  removal  of  them.  Sect.  46  enacts  that 
the  directors  are  to  be  the  ''overseers"  of  the  poor:  but 
that  clearly  means,  subject  to  the  whole  Act ;  and,  under 
the  whole  Act,  some  of  the  powers  relating  to  the  relief 
of  the  poor  are  in  the  vestry  alone.  Sect  69,  which  em- 
powers the  vestry  to  make  rates,  is  important  as  shewing 
the  nature  of  the  functions  to  be  exercised  by  the  vestry ; 
for  the  making  rates  is  peculiarly  the  office  of  overseers 
and  guardians.  The  vestry,  therefore,  under  the  local  Act, 
having  some  powers,  and  the"  directors  others,  which  are 
not  possessed  by  both,  the  management  was,  before  the 
passing  of  stats.  18  &  19  Vict.  c.  120.  and  19  &  20  Fict 
c.  112.,  in  that  vestry  and  the  directors  jointly,  and  is, 
since  these  Acts,  in  the  new  vestry  and  the  directors 
jointly,  the  new  vestry  having  been  substituted  by  these 
Acts  for  the  old.  The  Commissioners,  by  directing  their 
order  to  one  of  the  two  only,  alter  the  relations  of  the 
local  authorities  of  the  parish ;  and  the  order  is  therefore 
bad ;  Regina  v.  Poor  Law  Commimonersy  in  re  Si,  Giles 
and  St  George  (a).  [Lord  Campbell  C.  J.  Have  the 
vestrymen  here,  under  the  local  Act,  any  power  to  ap- 
point auditors  ?]  By  sect  83  the  vestrymen  are  to  ap- 
point auditors  for  auditing  the  accounts  of  the  directors. 
That  at  least  shews  that  an  order  to  appoint  an  auditor 
ought  not  to  be  addressed  to  the  directors  alone. 

TomUnson,  in  reply,  was  stopped. 

Lord   Campbell  C.  J.     I  am  of  opinion  that  the 

(a)   17  Q.  B.4i5. 
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return  is  bad.  The  Commissioners  clearly  have  the  \S58. 
power  here  to  order  the  appointment  of  a  poor  law  j^^  quebm 
auditor,  unless  sect.  3  of  stat.  19  &  20  Vict.  c.  112.  pj^^rgof 
repeals  the  proviso  in  sect  197  of  stot.  18  &  19  Vict.  «'.  Pascras. 
c.  120.  It  seems  to  me  impossible  to  put  such  a  con- 
struction upon  the  former  section.  The  proviso  in 
sect  197  of  Stat.  18  &  19  Vict  c.  120.  excludes  from 
the  jurisdiction  of  the  auditors  under  that  Act  all  ac- 
counts which,  before  the  passing  of  that  Act,  would  have 
been  within  the  jurisdiction  of  an  auditor  under  stat. 
4  &  5  IF.  4.  c.  76.  That  proviso  appears  to  me  to  be 
quite  untouched  by  sect  3  of  the  supplemental  Act. 
The  powers,  therefore,  of  the  auditors  under  stat  18  &  1 9 
Vict  c.  120.  and  of  those  under  stat.  4  &  5  fF.4.c.  7^. 
are  not  coextensive ;  and  therefore  the  Commissioners 
have  power  to  order  the  appointment  of  the  auditors 
of  the  poor  law  accounts.  I  also  think  that  their  order 
is  properly  directed.  It  is  unnecessary  to  go  through 
the  various  sections  of  the  local  Act.  It  is  admitted 
that  the  order  must  be  directed  to  the  directors;  but  it 
is  contended  that  it  ought  to  be  directed  to  the  vestry- 
men also.  I  am  unable  to  gather  from  the  local  Act 
any  thing  to  shew  that  the  duties  and  authorities  re- 
lating to  the  management  and  relief  of  the  poor  are 
vested  jointly  in  the  vestrymen  and  the  directors.  I 
think  those  duties  and  authorities  are  vested  in  the 
directors  alone ;  they  were  intended  to  be  the  executive 
officers  in  the  management  and  relief  of  the  poor;  and 
it  would  be  quite  contrary  to  the  constitution  of  the 
parish  if  the  order  were  directed  otherwise  than  to  them 
alone. 

(CoLBBiDGE  J.  was  absent) 
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1858.  Erle  J.     I  also  am  of  opinion  that  judgment  should 

The  Qumm"  ^  ^®'  ^®  Crown,  Regina  v.  The  Poor  Law  Commissioners 
^-  .  {Alktonefield  Incorporation)  (a)f  Regina  t.  Governors  of  St. 
St.  Paxgbab.  Andrete  {b\  and  the  other  cases  cited,  shew  that  the  power 
of  the  Poor  Law  Commissioners,  under  stat.  4  &  5  W.^. 
c.  76.,  to  direct  the  appointment  of  a  poor  law  auditor  was 
not  affected  by  the  existence  of  a  power  in  the  parish, 
under  a  local  Act,  to  appoint  au  auditor  of  the  parish 
accounts,  if  the  functions  of  the  two  classes  of  auditors 
were  not  coextensive.  That  power,  therefore,  exists 
here,  unless  it  has  been  taken  away  by  stat  18  &  19 
Vict.  c.  120.  or  the  amending  Act,  19  &  20  Vict.  c.  112. 
Now  the  proviso  in  sect.  197  of  the  former  Act  ex- 
pressly excludes  from  the  jurisdiction  of  the  auditors 
appointed  under  it  poor  law  accounts  within  the  juris* 
diction  of  an  auditor  under  stat.  4  &  5  ^  4.  c.  76. ; 
and  therefore  the  poor  law  accounts  of  this  parish.  It 
is  contended  that  this  proviso  is  practically  repealed  by 
sect  3  of  stat.  19  &  20  Vict.  c.  112.  But  I  can  see 
nothing  in  that  section  which  can  properly  be  construed 
as  enacting  or  effecting  such  a  repeal.  Then,  is  the 
order  properly  directed  ?  Sect.  46  of  stat.  4  &  5  W.A. 
c.  76.  provides  that  it  is  to  be  directed  to  *^  the  overseers 
or  guardians"  of  the  parish.  Are  the  directors  under 
this  local  Act  "guardians,"  or  "overseers,"  or  both? 
They  are  constituted  overseers  by  sect.  46  of  that  Act ; 
and  sect.  109  of  stat.  4  &  5  IF.  4.  c.  76.  clearly  brings 
them  within  the  definition  of  "guardians."  I  have 
attended  carefully  to  the  argument  that  the  order  should 
have  been  directed  to  the  vestry  and  directors  jointly ; 
but  I  can  find  nothing  in  the  local  Act  to  shew  that  the 


(a)  U  ^.^^.558. 


(b)  6  Q,  B.  78. 
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vestrymen  have  the  duties  and  aathoritics  of  guardians  1858. 

and  overseers  jointly  with  the  directors:  at  all  events  The Qdesn 

there  is  not  evidence  of  such  joint  authority  sufficient  to  Director  of 

warrant  us  in  saying  that  the  order  should  be  directed  ^*'  I*^m<^*^ 
to  both  vestrymen  and  directors. 

Cbompton  J.  I  am  also  of  opinion  that  the  Com- 
missioners have  the  power  to  appoint  a  poor  law  auditor, 
notwithstanding  that  the  vestry  have  power,  under  a 
local  Act,  to  appoint  a  parish  auditor ;  that  this  power 
is  expressly  preserved  under  the  proviso  in  sect.  197  of 
Stat  18  &  19  Vict  c.  120.;  and  that  this  proviso  is  not 
repealed  by  sect  3  of  stat  19  &  20  Vict  c.  112.,  the 
e£Pect  of  which  is  merely  to  place  the  new  vestry  in  the 
position  of  the  old.  Then,  as  to  the  direction  of  the 
order,  I  am  clearly  of  opinion,  looking  at  the  local  Act 
and  at  sect  109  of  stat.  4  &  5  IF.  4.  c.  76.,  that  the 
directors  are  the  parties  who  occupy  the  position  of 
guardians  and  overseers  of  the  parish,  and  that  the  order 
is  rightly  directed  to  them  alone.  The  vestrymen,  no 
doubt,  are,  under  the  local  Act,  to  do  certain  matters 
which  are  within  the  province  of  overseers,  as,  for  in- 
stance, to  make  rates :  but  it  is  clear  that,  as  regards  the 
practical  management  and  administration  of  the  relief 
of  the  poor,  the  directors  are  practically  the  guardians 
and  overseers. 

Judgment  for  the  Crown. 
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The   Queen   against   The    Great    Western 
Railway  Company. 


A  PPEAL  by  Hie  Great  Western  Raihoay  Company 
against  a  rate  made  by  the  vestry  of  the  parish  of 
Paddington  in  MiddleseXy  on  7  th  October^  1856,  whereby 
the  Company  were  assessed  at  6^.  in  the  poand  for  Poor, 
1^.  for  Lighting,  Z\d,  for  General,  1^.  for  Sewers;  the 
whole  assessment  amounting  to  1000/.  (a).  By  consent, 
and  by  order  of  Coleridge  J.,  a  case  was  stated  for  the 


and  occupiers  of  land  and  property  in  the  parish  of 
Paddington^  parts  of  which  constitute  their  principal 
terminus  in  London,  and  other  parts  of  which  are  used 
as  and  for  a  railway,  having  lines  of  rails  thereon.  The 
property  consists  of  the  railway,  and  also  of  erections 


CTnder  the 
Metropolb 
Local  Manage* 
ment  Act 
(18&  19  Viet. 
e.  120.), 
sect.  161,  tho 
only  rates 
vrhich  tbo 
Testry  are 
authorized  to 
make  are  a 
sewer's  rate, 

a  lighting  rate,  opinion  of  the  Court,  in  substance  as  follows. 

and  a  general 

rato :  and  no  T/te  Great  Western  Railway  Company  are  the  owners 

other  rates  but 
the  sewerage 
and  lighting 
rates  can  be 
made  inde- 
pendently of 
and  distinct 
from  such 
general  rate. 

By  a  local 
Act  (5  C  4. 

c.  czxvi.),  all  hereditaments  whatsoever  in  the  parish  of  P.  were  made  rateable  upon  one 
and  the  same  scale  to  poor  rates :  bat,  in  respect  of  paving,  watching  and  lighting  rates 
under  the  Act,  premises  unoccupied,  or  in  ccruin  stages  only  of  completion,  were  to  be 
assessed  respectively  at  certain  lower  rates  than  the  rest. 

Held  that,  under  sect.  161  of  The  Metropolis  Local  Management  Act,  which  provides 
that  tbe  several  rates  under  that  Act  shall  be  assessed  upon  the  same  principle  as  the  poor 
rates  in  each  respective  parish,  all  hereditaments  in  P.  were  rateable  upon  one  scale,  witnoat 
any  exemption. 


(«) 


Name  of 
Occupier. 

Name  of 
Uwner. 

Description  of 
Property  rated. 

Name 
and 
situation 
of  Pro- 
perty. 

Rateable 
value. 

Poor 
6d 

liffhtlng 

General 

Id. 

preinis<>s 
4* 

Total 

The  Great 
Western 
Railway 
Company, 

TkeOreat 
Western 
Railway 
Company. 

The  whole  of  the 
railway  station, 
lands,  buildings, 
and  worlcB  finislicd 
and  unfinished  on 
September  22d, 
1»56. 

£20,000 

£A00 

£83  6  8 

£391  18  4 

£83  6  1 

£41  IS  4 

£1000 
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and  buildings  embracing  the  general  offices  of  the  Com- 
panj)  booking  offices,  platforms,  and  the  usual  accom- 
paniments of  a  railway  station  for  conducting  a  large 
traffic  in  passengers  and  goods.  There  are  also  un- 
finished buildings  intended  for  warehouses  for  goods; 
and  some  buildings  which,  though  finished,  have  not 
yet  been  occupied  or  used.  Some  portion  of  the  land 
and  railway,  and  some  of  the  buildings  and  erections, 
are  not  situate  in  any  street,  square,  lane  or  place  which 
is  paved,  repaired,  cleansed  or  lighted  by  virtue  of  the 
local  Act  hereinafter  mentioned,  and  have  no  ground 
paved  or  to  be  paved  belonging  to  or  lying  before  their 
fronts  or  sides.  Other  portions  of  the  land  and  railway, 
and  other  buildings  and  erections,  are  situated  in  places 
paved,  repaired,  cleansed  and  lighted  under  the  Act, 
but  have  no  ground  paved  or  to  be  paved  belonging  to 
or  lying  before  their  fronts  and  sides :  and  other  build- 
ings are  situated  in  places  paved,  repaired,  cleansed  and 
lighted  under  the  said  Act,  having  ground  belonging  to 
them  and  lying  before  the  fironts  and  sides  of  such 
buildings,  and  between  such  buildings  and  such  places, 
paved  &C.  as  aforesaid.  Of  each  of  these  classes  of 
buildings  some  are  covered  in  and  some  are  not  covered 
in.  Other  buildings  of  the  Company  are  entirely  fin- 
ished and  ready  for  occupation,  but  are  empty,  unte* 
nantcd  and  unoccupied.  The  whole  land,  railway, 
buildings  and  erections  form  one  continuous  set  of  pre- 
mises used  as  the  railway  terminus;  but  some  of  the 
buildings  are  separate  and  distinct  from  one  anbther. 

In  the  said  assessment  the  various  rates  are  placed  in 
different  columns:  but  there  has  not  been  kept  a  distinct 
rate  for  lighting  and  watching,  the  expences  of  watching 
having  been  carried  into  the  rate  for  general  purposes. 
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The  whole  of  the  land  and  railway,  and  the  buildings, 
whether  finished  or  unfinished,  and  occupied  or  unoc- 
cupied, are  included  in  the  said  assessment,  and  are 
rated  at  the  same  sum  in  the  pound  in  all  the  said  rates; 
and  no  distinction  is  made  between  any  class ;  nor,  in 
the  watching  and  lighting  rate,  is  any  distinction  or 
difference  made  with  reference  to  such  of  the  unfinished 
buildings  as  are  covered  in  or  not  covered  in* 

The  parish  of  Paddington  is  regulated  by  a  local  Act, 
5  G.  4.  c.  cxxvi.  (a),  a  copy  of  which  accompanied  this 
case  and  was  to  be  taken  as  part  thereof,  as  also  was 
the  Metropolis  Local  Management  Act.  By  the  li2th 
and  115th  sections  of  the  first  mentioned  Act  the  vestry 
are  empowered  to  make  certain  rates;  and  by  the  114th 
section  it  is  enacted  "that  the  rates  and  assessments  so 
to  be  made  under  the  authority  of  this  Act  shall  be 
distinguished  acconling  to  the  objects  and  purposes 
thereof,  and  separate  and  distinct  accounts  kept  thereof; 
provided  nevertheless,  that  separate  and  distinct  rates  and 
assessments  may  be  made  for  the  repairs  of  the  highways 
within  the  said  parish,  or  for  any  purposes  relating  to 
such  highways,  and  for  paving  and  keeping  in  repair  the 
pavements  of  the  paved  streets,  squares,  and  ways  within 
the  said  parish,  or  one  entire  rate  may  be  made  to  in- 
clude all  the  said  objects,  as  the  said  vestrymen  in  their 
discretion  shall  think  best ;  provided  also,  that  the  rates 
for  watching  and  lighting  the  roads,  streets,  ways,  and 

(a)  Loc^  and  personal,  public :  *<  For  better  governing  and  regulating 
the  parish  of  Paddington  in  the  county  of  MidHete*  g  for  paving,  lighting 
and  watching  such  parts  of  the  said  parish  as  may  be  necessary,  and  for 
other  purposes  relating  to  those  objects }  and  for  altering  and  amending 
several  Acts  passed  in  the  28th,  33d  and  60th  years  of  the  reign  of  His 
late  Majesty  Ring  George  the  Third,  for  rebuilding  the  church  and  enlarging 
the  churchyard  of  the  said  parish." 
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places  within  the  said  parish  shall  always  be  kept  dis-       1S5S. 

tinct  from  any  other  rate  or  rates."  The  Qukkh 

By  the  1 18th  section  it  is  enacted  **  that  all  and  every       oJ^, 
such  rates  and  assessments  as  are  hereinbefore  directed     ^■?,^"^" 

Railwaj 

to  be  made  (except  any  such  rate  or  rates  for  watching  Company. 
and  lighting)  shall  be  made  to  comprize  and  charge  all 
chapelsy  meeting  houses,  markets,  warehouses,  and  all  other 
)>ublic  buildings  whatsoever,  charged  or  not  charged  to 
the  land  tax,  and  all  houses,  shops,  warehouses,  coach- 
houses, stables,  cellars,  vaults,  buildings,  workshops, 
manufactories,  gardens,  grounds,  wharfs,  landing  places, 
lands,  tenements,  and  hereditaments  whatsoever,  and 
also  all  parts  and  portions  of  any  houses,  buildings, 
lands,  tenements,  or  hereditaments  being  separate 
tenements,  situated,  lying,  and  being  within  the  said 
parish ;  and  such  rate  or  rates  for  watching  and  lighting 
shall  comprise  and  charge  all  chapels,  meeting  houses, 
markets,  warehouses,  and  all  other  public  buildings 
whatsoever,  charged  or  not  charged  to  the  land  tax,  and 
all  houses,  shops,  warehouses,  coachhouses,  stables,  cel- 
lars, vaults,  buildings,  workshops,  manufactories,  gardens, 
grounds,  wharfs,  landing  places,  tenements,  and  here- 
ditaments whatsoever,  and  all  parts  and  portions  of  any 
houses  or  buildings  being  separate  tenements,  but  shall 
not  comprise  or  include  any  arable  or  pasture  land ;  and 
all  moneys  arising  by  such  rates  or  assessments  as  afore- 
said shall  be  and  are  hereby  vested  in  the  said  vestry ; 
and  such  moneys,  together  with  all  arrears  due  upon 
any  former  rates  or  assessments  within  the  said  parish, 
shall  be  applied  and  disposed  of,  first  in  payment  of  all 
the  costs,  charges  and  expences  of  collecting,  levying, 
recovering,  and  managing  the  said  rates,  assessments 
and  moneys  respectively  (each  separate  rate  bearing  its 
own  expences),  and  secondly,  as  to  such  of  the  said 
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rates  as  shall  be  id  the  nature  of  poor's  rates,  church 
rates,  composition  for  statute  duty,  or  rates  in  lieu 
thereof,  the  same  shall  be  applied  for  such  purposes  and 
in  such  manner  as  poor  rates,  church  rates,  and  compo- 
sitions for  statute  duty  are  and  shall  be  respectiyely 
applicable  by  this  Act  or  by  any  other  law  or  laws  now 
in  force  or  hereafter  to  be  enacted,  and  as  to  such  other 
rates  or  assessments  as  aforesaid,  for  such  purposes  as 
the  same  shall  be  intended  and  imposed  to  answer,  or 
to  which  the  same  are  hereby  made  applicable :  proyided 
always,  that  in  case  any  person  or  persons  shall  think 
himself,  herself,  or  themselyes  aggrieved  by  any  such 
rate  or  assessment  so  to  be  made  as  aforesaid,  he,  she  or 
they  shall  appeal  therefrom  in  the  manner  hereinafter 
directed :  provided  also,  that  every  rate  which  shall  be 
BO  made  or  assessed  for  the  purposes  originally  provided 
for  by  the  said  Acts  of  the  twenty  eighth,  thuty  third 
and  fiftieth  years  of  the  reign  of  King  George  the  Third, 
or  any  of  them,  shall,  in  the  first  place,  be  applicable 
(after  payment  of  the  necessary  ezpences  of  collection 
and  management)  to  or  for  the  payment  of  such  principal 
moneys  and  interest  and  annuities  as  have  been  here- 
tofore borrowed  and  secured  and  granted  under  the 
authority  of  the  said  three  former  Acts  or  any  of  them, 
(according  to  the  tenor  and  efiect  of  the  securities 
which  have  been  given  to  the  persons  of  whom  such 
moneys  were  borrowed,  and  to  whom  such  annuities 
were  granted),  in  such  course  and  order  as  such  persons 
respectively  were  heretofore  entitled  to  have  the  rates 
and  assessments  under  the  said  former  Acts  applied." 

By  the  123d  section  it  is  enacted  **  that  where  any 
of  the  houses,  shops,  warehouses,  coachhouses,  stables, 
cellars,  vaults,  buildings,  tenements,  or  hereditaments, 
shall  at  the  time  of  making  any  of  the  said  rates  or 
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assessments  be  empty  and  untenanted  oranoccupied, 
then  and  in  every  such  case  it  shall  and  may  be  lawful 
for  the  said  vestry  to  rate  and  assess  such  premises  re- 
spectively at  one  half  of  such  rates  or  assessments^  save 
and  except  any  rate  or. rates  for  the  relief  and  mainte- 
nance of  the  poor,  and  any  rate  or  rates  in  the  nature 
of  church  rates,  during  the  time  only  that  such  premises 
shall  be  empty,  untenanted,  or  unoccupied ;  and  also  in 
case  any  such  premises,  after  the  making  of  such  rate  or 
rates,  assessment  or  assessments,  shall  become  empty, 
untenanted,  or  unoccupied,  one  half  only  of  such  rates 
and  assessments,  except  as  before  excepted,  shall  be 
charged  on  such  premises  respectively,  for  and  during  so 
long  a  time  as  the  same  shall  continue  empty,  unte- 
nanted and  unoccupied;  and  then  and  in  any  of  the 
said  cases  the  said  rate  or  rates,  assessment  or  assess- 
ments, and  all  arrears  due  thereon,  shall  be  paid  by  the 
owner  or  owners,  proprietor  or  proprietors,  lessee  or 
lessees,  or  by  the  first  or  any  other  tenant  or  occupier 
thereof;  and  in  which  last  case  such  tenant  or  tenants, 
occupier  or  occupiers,  shall  and  may  and  is  and  are 
hereby  authorized  to  deduct  and  retain  the  same  out 
of  his,  her  or  their  rent  or  rents  respectively ;  and  the 
landlord  or  landlords,  owner  or  owners,  of  such  prembes, 
is  and  are  hereby  required  to  allow  such  deduction  and 
payment,  upon  receipt  of  the  residue  of  his,  her,  or  their 
respective  rents ;  and  the  said  tenant  or  tenants,  occu- 
pier or  occupiers,  shall  be  and  is  and  are  hereby  ac- 
quitted and  discharged  of  and  from  so  much  of  his,  her, 
or  their  rent,  as  the  rate  or  rates,  assessment  or  assess- 
ments, and  all  arrears  due  thereon,  and  so  paid  by  him, 
her,  or  them,  shall  amount  to." 

By  the  I32d  section  it  is  enacted  that  '*  whereas  it 
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has  happened  and  may  happen  that  houses  and  other 
buildings  within  the  said  parish  have  been  or  may  be 
began  to  be  built«  but  not  finished  nor  let,  and  it  is 
reasonable  that  such  houses  and  buildings  should  be 
rated  and  assessed  for  the  purpose  of  paving,  watching 
and  lighting;  be  it  therefore  further  enacted,  that  until 
such  houses  or  other  buildings  which  now  are  or  here- 
after may  be  built  or  in  building,  shall  be  finished  and 
tenanted,  (if  the  street,  square,  lane,  or  other  place 
wherein  such  house  or  other  building  is  or  shall  be 
situated  shall  be  paved,  repaired,  cleansed,  and  lighted 
by  virtue  and  in  pursuance  of  this  Act),  it  shall  and 
may  be  lawful  to  and  for  the  said  vestry  to  rate  and  as- 
sess all  such  houses  and  all  other  buildings  situate  within 
the  said  parish  as  are  or  shall  be  erected  and  covered  in, 
but  not  finished  nor  let,  either  by  one  or  more  distinct 
assessment  or  assessments,  or  by  including  them  in  any 
other  assessment  or  assessments,  at  a  rate  not  exceeding 
sixpence  for  every  square  yard  of  ground  paved  or  to  be 
paved  belonging  to  or  lying  before  the  fronts  or  sides  of 
such  houses  or  other  buildings,  and  in  like  manner  and 
for  the  like  purposes  to  rate  and  assess  all  such  houses 
or  other  buildings  as  last  mentioned  which  are  or  shall 
be  erected  but  not  covered  in,  at  a  rate  not  exceeding 
four  pence  for  every  square  yard  of  ground  paved  or  to 
be  paved  by  virtue  of  this  Act,  and  belonging  to  or 
lying  before  the  fironts  or  sides  of  such  houses  or  other 
buildings,  until  the  same  shall  be  covered  in  as  afore- 
said, and  then  at  a  rate  not  exceeding  four  pence  for 
every  square  yard,  until  the  same  shall  be  let  or  occu- 
pied; which  last  mentioned  rates  or  assessments  shall 
be  paid  by  and  recoverable  firom  the  proprietor  or  pro- 
prietors, lessee  or  lessees,  owner  or  owners,  of  such 
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house  or  houses,  building  or  buildings  respectively,  and 
shall  be  charged  and  chai^able  on  the  said  premises ; 
and  if  the  said  owner  or  owners,  proprietor  or  proprie- 
tors, lessee  or  lessees,  shall  refuse  or  neglect  to  pay  the 
same  upon  demand,  then  and  in  every  such  case  such 
rate  or  rates,  assessment  or  assessments,  and  all  arrears 
due  thereon,  shall  and  may  be  levied  on  the  goods  and 
chattels  of  the  person  or  persons  so  required  to  pay  the 
same  in  manner  herein  directed ;  and  in  case  the  owner 
or  owners,  proprietor  or  proprietors,  lessee  or  lessees  of 
such  house  or  houses,  building  or  buildings,  shall  not  be 
known  or  cannot  be  found,  then  the  said  rate  or  rates, 
assessment  or  assessments  made  thereon  shall  be  and 
remain  charged  and  chargeable  on  the  said  premises 
until  the  owner  or  owners,  proprietor  or  proprietors, 
lessee  or  lessees,  can  be  found,  and  the  same  may  at 
any  time  be  levied  and  recovered  upon  the  said  premises 
in  like  manner  as  other  rates  made  by  virtue  of  this 
Act  are  made  recoverable.** 

By  the  92d  section  of  the  Metropolis  Local  Manage- 
ment Act,  1866  (18  &  19  Vict  c.  120.)>  it  is  enacted  that 
*^  all  expenses  of  paving,  lighting,  watering,  cleansing,  or 
improving  any  parish  or  any  part  of  any  parish  mentioned 
in  either  of  the  Schedules  (A.)  and  (B.)  to  this  Act,  and 
all  other  expenses  in  relation  to  the  regulation,  govern* 
ment,  or  public  concerns  of  any  such  parish  or  part,  or  of 
the  inhabitants  thereof,  except  only  expenses  incurred  in 
relation  to  the  aflairs  of  the  church,  or  for  the  manage- 
ment or  relief  of  the  poor,  and  other  expenses  by  law 
payable  out  of  any  poor  rate,  which  are  not  herein  pro- 
vided for,  shall  be  deemed  expenses  incurred  in  the 
execution  of  this  Act,  and  shall  be  defrayed  accord- 
ingly." 

By  the  96th  section  it  is  enacted  that  **  every  vestry 
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and  district  board  shall,  within  their  parish  or  district 
(exclusively  of  any  other  persons  whatsoever),  execute 
the  office  of  and  be  surveyor  of  highways,  and  have  all 
such  powers,  authorities,  and  duties,  and  be  subject  to 
all  such  liabilities,  as  any  surveyor  of  highways  in  Eng- 
land is  now  or  may  hereafter  be  invested  with  or  liable 
to  by  virtue  of  his  office,  under  the  laws  for  the  time 
being  in  force,  so  far  as  such  powers,  authorities,  duties, 
and  liabilities  are  not  inconsistent  with  this  Act;  but 
all  expenses  which  under  any  such  law  ought  to  be 
defrayed  by  highway  rates  shall  be  defrayed  by  means 
of  the  rates  to  be  raised  under  this  Act,  and  all  moneys 
which  would  be  applicable  in  aid  of  such  highway  rates 
shall  be  applied  in  aid  of  the  said  rates  to  be  raised 
under  this  Act." 

By  the  158th  section  it  is  enacted  that  **  every  vestry 
and  district  board  shall  from  time  to  time,  by  order 
under  their  seal,  require  the  overseers  of  their  parish, 
or  for  the  several  parishes  in  their  district,  to  levy,  and 
to  pay  over  to  the  treasurer  of  such  vestry  or  board,  or 
into  any  bank  in  such  order  mentioned,  and  within  the 
time  or  times  thereby  limited,  the  sums  which  such 
vestry  or  board  may  require  for  defraying  the  expenses 
of  the  execution  of  this  Act  (and  such  orders  may  be 
made  wholly  or  in  part  in  respect  of  expenses  already 
incurred  or  of  expenses  to  be  hereafter  incurred) ;  and 
every  such  vestry  and  board  shall  distinguish  in  their 
orders  sums  required  for  defraying  expenses  of  con- 
structing, altering,  maintaining,  and  cleansing  the  sewers, 
or  otherwise  connected  with  sewerage,  and  also,  where 
the  Act  of  the  session  holden  in  the  third  and  fourth 
years  of  King  William  the  Fourth,  chapter  ninety,  or 
any  other  Act  by  virtue  whereof  land  is  rated  in  respect 
of  expenses  of  lighting  at  a  less  amount  in  proportion 
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to  the  annual  value  thereof  than  houses,  or  is  wholly 
exempted  from  being  rated  in  respect  of  such  expenses, 
is  in  force  in  any  parish,  or  any  part  of  any  parish,  at 
the  time  of  the  passing  of  this  Act,  distinguish,  as  re- 
gards such  parish,  or  part,  the  sums  required  for  defray- 
ing expences  of  lighting  their  parish  or  district,  from 
sums  required  for  defraying  other  expenses  of  executing 
this  Act." 

By  the  I59th  section  it  is  enacted  that,  *' where  it 
appears  to  any  vestry  or  district  board  that  all  or  any 
part  of  the  expenses,  for  defraying  which  any  sum  is  by 
such  vestry  or  board  ordered  to  be  levied  as  aforesaid, 
have  or  has  been  incurred  for  the  special  benefit  of  any 
particular  part  of  their  parish  or  district,  or  otherwise 
have  or  has  not  been  incurred  for  the  equal  benefit  of 
the  whole  of  their  parish  or  district,  such  vestry  or  board 
may,  by  any  such  order,  direct  the  sum  or  sums  neces- 
sary for  defraying  such  expenses,  or  any  part  thereof,  to 
be  levied  in  such  part,  or  exempt  any  part  of  such  parish 
or  district  from  the  levy,  or  require  a  less  rate  to  be 
levied  thereon,  as  the  circumstances  of  the  case  may 
require;  and  any  such  board  may  refrain,  where  any 
entire  parish  ought  in  their  judgment  to  be  so  exempt, 
from  issuing  an  order  for  levying  atiy  money  thereon, 
notwithstanding  they  may  issue  an  order  or  orders  for 
levying  sums  upon  any  other  parish  or  parishes  in  their 
district." 

By  the  161st  section  it  is  enacted  that  *'the  overseers 
of  the  poor  of  every  parish  to  whom  any  such  order  as 
aforesaid  is  issued  shall  levy  the  amount  mentioned 
therein  according  to  the  exigency  thereof,  and  shall  for 
that  purpose  make  separate  equal  pound  rates  upon 
their  parish,  or  the  part  thereof  upon  which  any  sum 
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specified  in  such  order  is  required  to  be  levied,  in  re- 
spect of  each  sum  thereby  ordered  to  be  levied ;  that  is 
to  saj,  a  separate  rate  in  respect  of  each  sum  ordered 
to  be  levied  for  defraying  expenses  connected  with 
sewerage,  to  be  called  a  Sewers  Rate;  a  separate  rate 
in  resi)ect  of  each  sum  ordered  to  be  levied  for  defraying 
expences  of  lighting  (where  a  separate  sum  is  ordered 
to  be  levied  for  defraying  such  expenses),  to  be  called  a 
Lighting  Rate ;  and  a  separate  rate  in  respect  of  each 
sum  ordered  to  be  levied  for  defraying  other  expenses 
of  executing  this  Act,  to  be  called  a  General  Rate ;  and 
shall  make  such  respective  rates  of  such  amount  in.  the 
pound  on  the  annual  value  of  the  property  rateable,  as 
will,  in  their  judgment,  having  regard  to  all  circum- 
stances, be  sufficient  to  raise  the  sums  specified  in  such 
order;  and  such  rates  shall  be  levied  on  the  persons 
and  in  respect  of  the  property  by  law  rateable  to  the 
relief  of  the  poor  in  the  respective  parishes,  and  shall  be 
assessed  upon  the  net  annual  value  of  such  property 
ascertained  by  the  rate  for  the  time  being  for  the  relief 
of  the  poor ;  and  the  said  overseers  shall,  for  the  pur- 
pose of  levying  such  rates,  proceed  in  the  same  manner, 
and  have  the  same  powers,  remedies,  and  privileges,  as 
for  levying  money  for  the  relief  of  the  poor;  and  all 
such  rates  shall  be  allowed  in  the  same  manner,  and  be 
subject  to  all  the  same  provisions,  in  relation  to  appeal, 
and  to  excusing  persons  firom  payment  on  account  of 
poverty  and  otherwise,  as  the  rate  for  the  relief  of  the 
poor  in  the  same  parish.** 

By  the  247  th  section  it  is  enacted  that  <<  all  Acts  of 
Parliament  in  force  in  any  parish  or  place  to  which  this 
Act  extends,  or  in  any  part  of  such  parish  or  place, 
shall,  so  far  as  the  same  are  inconsistent  with  the  provi- 
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sions  of  this  Act,  be  repealed  as  regards  such  parish  or 
place,  or  such  part  thereof,  notwithstanding  any  provi- 
sions of  this  Act  continuing  and  transferring  respeetiyely 
to  vestries  of  parishes,  and  transferring  to  district  boards 
any  duties,  powers,  or  authorities  now  vested  in  vestries, 
commissioners,  or  other  bodies." 

The  Great  Western  Railway  Company  contend  that  in 
the  said  assessment  the  rates  for  watching  and  lighting 
the  roads,  streets,  ways  and  places  within  the  said  parish 
should  have  been  kept  distinct  from  the  other  rates. 
They  also  contend  that  there  should  be  a  separate  assess- 
ment on  different  parts  of  their  property,  and  that  the 
unfinished  buildings  should  be  separately  assessed  from 
the  finished  buildings. 

They  further  contend  that  they  are  not  assessable  to 
the  paving,  lighting  and  watching  upon  the  land  and 
railway,  or  such  unfinished  buildings  as  are  situated  in 
places  paved  and  repaired,  cleansed  and  lighted  under 
the  said  local  Act,  but  have  no  ground  paved  or  to  be 
paved  belonging  or  lying  before  their  fronts  or  sides; 
and  that,  with  reference  to  the  unfinished  buildings 
which  are  situated  in  places  paved  and  repaired,  cleansed 
and  lighted  under  the  said  Act,  but  have  ground  paved 
or  to  be  paved  belonging  to  and  lying  before  their  fronts 
or  sides,  they  are  only  liable  according  as  they  are 
covered  in  or  not  covered  in  to  the  extent  mentioned, 
and  according  to  the  provisions  of  the  132d  section  of 
the  said  local  Act 

They  further  contend  that,  under  the  provisions  of 
the  Metropolis  Local  Management  Act,  parts  of  their 
property  are  wholly  or  partially  exempt  from  sewers 
rates,  watching  and  lighting,  and  general  rates.  The 
parish  contend  that  the  mode  of  rating  is  now  governed 
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by  the  Metropolis  Local  Management  Act,  1855,  and 
that,  under  the  161st  section  of  that  Act,  it  is  sufficient 
if  the  sewers  rate  and  the  lighting  rate  be  kept  distinct 
from  other  rates:  and,  further,  that,  under  that  Act, 
the  Company  are  assessable  to  the  paving,  lighting,  and 
watching  rate  upon  their  land,  railway  and  unfinished 
buildings  situated  in  places  paved,  repaired,  cleansed 
and  lighted  under  the  said  local  Act,  whether  they  have 
or  have  not  ground  paved  or  to  be  paved  belonging  or 
lying  before  their  fronts  or  sides ;  and  that  the  provisions 
of  the  132d  section  of  the  local  Act  as  to  buildings 
covered  in  and  not  covered  in  are  no  longer  in  force. 

The  parish  further  contend  that,  under  the  1 18th 
and  123d  sections  of  the  local  Act,  and  the  161st  section 
of  the  Metropolis  Local  Management  Act,  1855,  unoc- 
cupied houses  are  assessable  to  the  full  amount  of  the 
rates  which  are  imposed  under  the  authority  of  the  last 
mentioned  Act. 

If  the  Court  should  be  of  opinion  that  any  one  or 
more  of  the  rates,  except  the  lighting  and  sewers  rates, 
should  be  kept  distinct  from  the  other  rates,  and  that 
the  property  of  the  Company,  or  any  part  or  parts 
thereof,  should  be  separately  assessed,  as  contended  for 
by  the  Company,  or  that  the  same  or  any  part  or  parts 
thereof  should  be  exempt  wholly  or  partially  from  any  of 
the  rates,  the  assessment  is  to  be  amended  accordingly ; 
and  the  rating  upon  the  unfinished  buildings  and  upon 
the  buildings  not  covered  in,  and  upon  finished  but 
unoccupied  buildings,  in  respect  of  the  paving,  lighting 
and  watching  rate,  or  either  of  them,  is  to  be  altered 
according  to  the  decision  of  the  Court 


The  case   was  now  argued  (a),  by  Datodeswell,  for 

(a)  Before  Lord  Campbell  C.  J.,  mghtman  and  Erie  3%. 
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the  respondents,  and  Huddkston,  for  the  appellants.     It 

was  agreed,  upon  the  aigument,  that  the  respondents 

should  admit  the  first  objection  of  the  appellants,  and 

that  the  lighting  and  sewers  rates  should  be  assessed 

separately  from  the  other  rates.     The  nature  of  the 

argument  upon  the  other  points  appears  sufficiently  from 

the  judgment  (a). 

Cur.  adv.  milt 
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Eble  J.,  in  the  Vacation  following  this  Term  {July  3d, 
1858),  delivered  the  judgment  of  the  Court. 

Three  questions  are  stated  at  the  end  of  the  case. 

The  first  is,  whether  any  rates  except  the  lighting  and 
the  sewers  rate  should  be  kept  distinct  from  the  other  rate. 

This,  we  think,  is  answered  by  the  Metropolis  Act, 
1855,  sect  161  enacting  that  a  separate  rate  shall  be 
made  for  sewerage,  and  a  separate  rate  for  lighting  where 
so  ordered,  and  a  separate  rate  in  respect  of  each  sum 
ordered  to  be  raised  for  defraying  other  expences  of 
executing  the  Act,  to  be  called  a  general  rate ;  and  that 
such  respective  rates  should  be  made  in  the  manner 
pointed  out  in  the  section.  We  consider  that  the  three 
rates  here  mentioned  are  the  only  rates  which  the  vestry 
are  authorized  to  make  under  this  Act,  and  that  there- 
fore the  appellants  cannot  sustain  their  claim  that  sepa- 
rate rates  should  be  made  in  respect  of  other  matters. 

The  second  and  third  questions  are,  whether  any  part 
of  the  property  of  the  Company  should  be  separately 
ed,  and  whether  any  part  should  be  exempt  either 


(a)  In  the  course  of  the  argument,  HowtU  v.  London  Dock  Company 
(8  E.  {r  B.  212.)  was  cited.  Erie  J.  We  regret  that  we  answered 
the  questions  submitted  to  us  in  that  case,  as  it  is  so  often  quoted  as  a 
decision.  It  was  an  anomalous  case ;  and  we  gave  our  opinion,  at  the 
request  of  the  parties,  rather  than  deny  our  jurisdiction :  but  we  gave  it 
merely  as  between  those  parties,  and  sud  expressly,  at  the  time,  that  we 
did  not  mean  to  lay  down  the  general  law. 
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partially  or  wholly :  and  to  these  our  answer  is  in  the 
negative,  subject  to  the  arrangement  in  respect  of  the 
lighting  rate  which  was  agreed  on  by  the  counsel  at  the 
time  of  the  aiigument 

The  same  16l8t  section  enacts  that  the  said  rates 
should  be  levied  on  the  persons  and  in  respect  of  the 
property  by  law  rateable  to  the  relief  of  the  poor  in  the 
respective  parishes,  and  should  be  subject  to  the  same 
incidents  as  the  rates  for  the  relief  of  the  poor  in  the 
same  parishes.  This  enactment  directs  the  vestry  to 
guide  itself  by  the  rate  for  the  relief  of  the  poor  in  each 
parish ;  and  no  property  should  be  separately  assessed  or 
exempt  unless  it  is  so  dealt  with  in  the  poor  rate  for 
that  parish.  Stat  5  G.  4.  c.  cxxvi.  s.  118.  regulates  the 
rateability  to  the  poor  in  Paddinffion,  and  makes  all 
hereditaments  whatsoever  rateable  to  the  poor  in  one 
rate,  without  any  exemption. 

These  sections  contain  the  direct  answer  to  the  ques- 
tions now  to  be  answered :  and  it  is  unnecessary  to  point 
out  in  our  judgment,  as  was  done  in  the  argument,  that 
the  powers  of  the  local  Commissioners  are  transferred 
to  the  vestry,  and  that  the  power  of  making  separate 
rates  for  separate  purposes,  as  for  watching,  paving  and 
the  like,  with  varying  exemptions  for  various  kinds  of 
property,  as  for  finished  and  unfinished  buildings,  occu- 
pied and  unoccupied  houses,  and  the  like,  according  to 
the  different  sections  of  stat.  5  G.  4.  c.  cxxvi.  applicable 
thereto,  has  ceased,  being  superseded  by  the  duties  and 
powers  cast  on  the  vestry  by  the  Metropolis  Local 
Management  Act,  1855. 

Subject,  therefore,  to  the  exception  in  respect  of 
lighting  above  mentioned,  our  judgment  is  for  the 
respondents. 

Judgment  for  the  respondents. 
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Adams,  appellant,  against  Lakesian,  respondent.  J^^*"^^^' 

ON  appeal,  before  the  justices  of  the  petty  sessional  Under  The 
Highway  Act^ 

division  of  Pcdgnton^  in  the  county  of  Devtm^  against  5  &  6  ir.  4. 

the  conviction  hereinafter  mentioned,  a  case  was  stated  assistant  sur- 

by  the  justices  for  the  opinion  of  this  Court,  of  vehich  highway  board, 

the  material  facts  are  as  follows.  ?n  Mwuance 

•     The  defendant  Robert  Adams,  the  appellant,  appeared  ?f ^\j^®i'^ 

before  the  justices  on  the  complaint  of  Thomas  Laheman,  *<> »  penalty, 

the  respondent,  for  that  he,  the  appellant,  had  neglected  for  not  making 

.  out  his  ac- 

to  lay  before  the  justices,  at  a  petty  sessions  for  the  connuand 
highways,  as  by  law  required,  the  books  of  account  of  before  the  jus- 
all  moneys  received  and  expended  by  him  for  and  on  g'^i*i  i,ig\. 
account  of  the  highway's  of  the  parish  of  Brixkamf  for  J^^JJ^Jf app*y- 
the  year  ending  25th  March,  1858.  j^°^.^°^y  *^^'_" 

The  appellant  had  been  employed  as  assistant  sur-  veyorofhigh- 

^*^  .  .  .  ''*/■»  where 

▼eyor  to  the  board  for  the  repair  of  highways,  in  the  no  board  and 

assistant  sur- 

parish  of  Brixham,  for   the  year  preceding,  and  had  veyortotbe 
failed  to  produce  his  accounts  at  the  special  highway  appointed. 
sessions  held  at  Paiffnionf  although  the  usual  precepts, 
addressed  to  the  surveyors  of  highways  in  the  parish, 
requiring  them  to  do  so,  had  been  served  personally 
upon  him  as  such  assistant  surveyor. 

It  was  contended,  on  behalf  of  the  appellant,  that,  as  the 
board  for  the  repair  of  the  highways,  appointed  by  the  vestry 
under  sect  18  of  the  Highway  Act,  5  &  6  fT.  4.  e.  60.  (a), 

(a)  Sects.  6,  7,  empower  the  inhabitants  of  every  parish  maintaining  its 
own  bigbwayt,  to  meet  in  vestry  and  elect,  each  year,  one  or  more  persons 
to  act  u  surreyor  of  highways ;  or,  by  sect.  9,  they  may  elect  a  salaried 
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Adams       ^^^  bound  to  lay  their  ^counts  before  the  justices  under 


La  K  KM  AN. 


snnreyor,  who  » to  be  subject  to  the  same  duties  and  penalties  as  those 
appoiatable  noder  sects.  6,  7. 

Sect  18  provides  that,  in  any  parish  where  the  population  by  the  then 
last  census  exceeds  5000,  **  if  it  shall  be  determined  by  a  majority  of  two 
thirds  of  the  votes  of  the  vestrymen  present  at  such  meeting  as  aforesaid, 
to  form  a  board  for  the  superintendance  of  the  highways  of  the  said  parish, 
and  for  the  purpose  of  carrying  the  provisions  of  this  Act  into  effect,  it 
shall  be  lawful  for  the  said  vestry  to  nominate  and  elect  any  Dumber  of 
persons,  not  exceeding  twenty  nor  less  than  five,  being  respectively  house* 
holders  and  residing  in  and  assessed  to  the  rate  for  the  relief  of  the  poor  of 
the  said  parish,  and  also  liable  to  be  rated  to  the  repair  of  the  highways  in 
the  said  parish  under  and  by  virtue  of  this  Act,  to  serve  the  office  of  surveyors  - 
of  the  highways  for  the  year  ensuing ;  and  such  persons  so  to  be  nominated 
and  elected  as  such  surveyors,  or  any  three  of  them,  shall  be  and  are  autho- 
rized to  act  as  a  board,  and  to  be  called  *  the  board  for  repair  of  the  highways 
in  the  parish  of  ,'  (as  the  case  may  be),  and  to  carry  into  effect  the 

powers,  authorities,  and  directions  in  this  Act  contained  ;**  and  such  board  is 
authorised  "  to  appoint  a  collector,  or  any  number  of  collectors,  of  the  rates 
to  be  made  under  the  authority  of  this  Act,  and  also  to  employ  a  person  of 
skill  and  experience  to  act  as  an  assistant  surveyor  to  the  said  board,  and  also 
a  clerk  to  attend  the  said  board,  and  to  keep  the  accounts  and  minutes^of 
the  proceedings  thereof;  such  assistant  surveyor  and  clerk  to  be  paid  such 
reasonable  salaries  out  of  the  said  rates  as  the  saki  board  shall  determine ; 
and  upon  such  board  being  so  nominated  and  elected  as  aforesaid  all  and 
every  the  powers  and  authorities  given  and  created  by  this  Act,  and  granted 
to  or  vested  in  the  vestry,  and  in  any  person  or  persons  as  surveyor,  shall, 
for  the  purpose  of  the  parish  so  nominating  and  electing  such  board,  be 
and  the  same  are  declared  to  be  vested  in  the  said  persons  so  to  be  elected, 
or  any  three  of  them  acting  as  such  board  as  aforesaid ;  and  such  persons, 
or  any  three  of  them,  at  a  meeting  to  be  convened  for  that  purpose,  may  and 
they  are  hereby  authorized  to  nominate  and  appoint  a  fit  and  proper  person  to 
be  treasurer  for  the  deposit  of  the  moneys  to  be  collected  for  the  purposes 
of  this  Act,**  and  to  take  security  from  him ;  **  and  all  moneys  to  be  drawn 
from  such  treasurer  for  the  purposes  of  this  Act  shall  be  drawn  by  drafts 
or  cheques  to  be  signed  by  the  said  persons  so  to  be  nominated  and  elected 
as  aforesaid,  or  any  three  of  them,  at  some  one  of  their  meetings  to  be  held 
under  this  Act,  and  such  drafts  shall  be  respectively  signed  and  entered  in 
their  books  by  the  said  clerk  to  be  appointed  as  aforesaid :  provided  always, 
and  it  is  hereby  declared,  that  upon  the  expiration  of  the  year  for  which 
such  board  shall  be  elected  as  aforesaid,  and  before  or  on  the  day  for  the 
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that  section,  but  were  bound  only  to  account  to  tbe 
vestry;   and,   under   stat.  12  &   13  Vict  c.  35.  s,   1., 

nomination  and  election  of  penons  aa  surveyon  under  the  authority  of  thia 
Act,  the  said  board  shall  and  are  hereby  directed  to  present  to  the  vestry 
of  the  parish  for  which  they  shall  have  acted  copies  of  all  their  accounts, 
and  also  of  the  minutes  of  their  proceedings  during  the  preceding  year.** 

Sect  20  enacts,  that  *'  if  any  sunreyor  or  district  surveyor  or  assistant 
surveyor  shall  neglect  his  duty  in  anything  required  of  him  by  this  Act, 
for  which  no  particular  penalty  is  imposed,  he  shall  forfeit  for  every  such 
oflence  any  sum  not  exceeding  52." 

Sect.  39  providesi"that  the  surveyor  in  every  parish  shall  keep  separate 
end  distinct  accounts  of  the  moneys  levied  for  the  highway  rate ;  and  such 
accounts  shall  specify  the  different  sums,  and  the  times  when  and  the  per- 
sons to  whom  and  by  whom  the  same  shall  have  been  collected  and  paid.** 

Sect.  40  provides  **  that  the  said  surveyor,  district  surveyor,  or  assistant 
surveyor,  as  the  case  may  be,  shall  and  he  is  hereby  required  from  time  to 
time  to  keep  a  book,  in  which  shall  be  entered  a  just  and  true  and  particu- 
lar account  of  all  money  which  shall  have  come  to  his  hands  as  surveyor, 
district  surveyor,  or  assistant  surveyor  of  the  parish  for  the  purposes  of  this 
Act,  and  to  whom,  and  on  what  occasion,  and  for  what  work,  and  in  what 
place,  and  on  what  day  he  shall  have  paid  or  applied  the  same,  and  also  an 
account  of  all  tools,  materials,  implements,  and  other  things  provided  by 
him  for  the  repair  of  the  said  highways;  and  such  book  shall  at  all  reason- 
able times  be  open  to  the  inspection  of  every  inhabitant  rated  to  the  highway 
rate  of  the  parish,  or  of  any  of  the  parishes  united  into  a  district,  without 
foe  or  reward,  and  every  such  inhabitant  may  take  copies  or  extracts  from 
the  said  book,  or  any  part  thereof,  without  paying  for  the  same ;  and  in 
case  the  said  surveyor,  district  surveyor,  or  assistant  surveyor  shall  neglect 
to  provide  such  book,  or  to  enter  therein  every  sum  received  or  paid  by  him 
within  one  week  after  the  same  shall  have  been  received  or  paid,  or  shall 
refuse  to  permit  or  shall  not  permit  any  such  inhabitant  as  aforesaid  at 
any  reasonable  time  to  inspect  the  same  or  take  copies  or  extracts  as  afore- 
said, such  surveyor,  district  surveyor,  or  assistant  surveyor  shall  forfeit  and 
pay  any  sum  not  exceeding  61.  for  each  default.** 

Sect.  41  provides  **  that  all  the  said  books,  papers,  writings,  and  accounts, 
and  all  materials,  tools,  and  implements  which  shall  be  prorided  in  pursuance 
of  this  Act  for  repairing  or  preserving  the  highways,  and  also  the  scraptnga 
of  the  said  highways,  shall  be  vested  in  the  surveyor  for  the  time  being ;  or 
in  case  a  district  surveyor  shall  be  appointed,  then  all  such  books,  papers, 
writings,  and  accounts,  and  all  materials,  tools,  implements,  and  scrapings, 
shall  be  invested  in  the  district  surveyor.** 

Sect.  42  provides  '*  that  the  said  surveyor,  district  surveyor,  or  assistant 
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1858. 
Adams 

V. 

Lakeman. 


to  send  a  statement  to  the   Secretary  of  State:   that 
these  steps  had  been  taken  by  the  board:   that  the 


lunreyor  shall,  within  foarteen  days  tfter  leaving  bis  oiBoe.  dalifer  sach  books 
and  accounts  verified  as  herein  directedt  together  with  all  sach  sums  of  money 
as  shall  be  due  from  him,  and  likewise  all  tools,  materials,  implements  and 
other  things  as  aforesaid,  to  his  successor  in  oiBce,  or  retain  the  same  in 
his  hands  and  account  for  them  in  his  next  account  if  he  shall  be  continued 
surveyor  or  district  surveyor  of  such  parish  in  the  succeeding  year ;  and  in 
case  such  surveyor  or  district  surveyor  shall  neglect  to  deliver  within  such 
time  as  aforesaid  the  said  books,  papers,  writings,  and  accounts,  and  sach 
tools,  materials,  implements,  and  other  things,  in  manner  aforesaid,  he  shall 
for  every  such  offence  forfeit  any  sum  not  exceeding  5^** 

Sect.  44  provides  **  that  within  fourteen  days  after  the  election  or  appoint- 
ment of  surveyor  as  herein  directed,  the  accounts  as  aforesaid  made  in  writing, 
and  signed  by  the  surveyor,  district  surveyor,  or  assistant  surveyor  for  the 
year  preceding,  of  all  moneys  received  and  disbursed  by  virtue  of  this  Act, 
ending  on  the  day  of  election  or  appointment  of  surveyor,  shall  be  made 
up,  balanced,  and  laid  before  the  parishioners  in  vestry  assembled,  who  may, 
if  they  think  fit,  order  an  abstract  thereof  to  be  printed  and  published ; 
and  within  one  calendar  month  after  the  election  or  appointment  of  surveyor 
as  herein  directed,  the  said  accounts  shall  be  signed  by  the  surveyor,  district 
surveyor,  or  assistant  surveyor  for  the  year  preceding,  and  laid  before  the 
justices  of  the  peace  at  a  special  sessions  for  the  highways,  holden  at  the 
place  nearest  to  the  parish  or  district  for  which  such  surveyor  shall  have  been 
appointed,  and  such  justices  are  hereby  authorised  and  required  to  examine 
htm  as  to  the  truth  of  the  said  accounts  or  of  any  chaige  contained  therein  t 
provided  always,  that  if  any  person  chargeable  to  the  rate  authorised  to  be 
made  by  this  Act  has  any  complaint  against  such  accounts  or  the  appli« 
cation  of  the  moneys  received  by  the  said  surveyor,  it  shall  be  lawful  for 
any  such  inhabitant  to  make  his  complaint  thereof  to  such  justices  at  the 
time  of  the  verification  of  sach  accounts  as  aforesaid,  and  the  said  justices 
are  hereby  required  to  hear  such  complaint,  and,  if  they  shall  think  fit,  to 
examine  such  surveyor  upon  oath,  and  to  make  such  order  thereon  as  to  them 
shall  seem  meet  t  provided  nevertheless,  that  the  several  surveyors  appointed 
under  the  authority  of**  sUt.  13  Cr.  3.  e.  78.  "  shall  produce  such  books  and 
statement  and  pass  their  accounts  before  the  justices  at  a  special  sessions  for 
the  highways  to  be  holden  within  their  respective  divisions  in  the  week  next 
after  that  in  which  the**  25th  of  Manh  1836  shall  be,  **  and  pay  the  balances 
thereof  to  the  surveyor  to  be  chosen  in  pursuance  of  this  Act,  in  the  same 
manner  as  they  would  have  done  to  the  surveyors  to  have  been  appointed 
if  this  Act  had  not  been  passed.** 
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assistant  surveyor,  acting  under  such  board,  could  not  be        1858. 
intended  by  the  words  "  assistant  surveyor"  in  sect.  44 :       adam9 
and  that,  consequently,  he  was  not  liable  to  a  penalty,  under     j^j^j^j^^ 
that  section,  for  not  laying  his  accounts  before  the  justices. 
The  justices  held  that  the  words  **  assistant  surveyor,*' 
in  sect.  44,  must  be  taken  to  include  the  assistant  sur- 
veyor to  the   board  for  the  repairs  of  the  highways; 
that  the  appellant  was  therefore  bound,  by  that  section, 
to  lay  his  accounts  before  the  justices;  and  that,  failing 
to  do  so,  he  had  neglected  his  duty  within  the  meaning 
of  sect.  20,  and  was  liable,  under  that  section,  to  a 
penalty  not  exceeding  5L :  and  they  convicted  him  in 
the  nominal  penalty  of  6d. 

Conchy  for  the  respondent.  The  conviction  was  right 
Sect.  18  of  Stat.  5  &  6  ^.  4.  e.  50.  gives  to  the  vestry 
power  to  appoint  a  board,  and  to  the  board  power  to 
appoint  an  assistant  surveyor.  Sect.  20  imposes  a  pe- 
nalty on  **  any  surveyor  or  district  surveyor  or  assistant 
surveyor"  who  shall  neglect  his  duties.  By  sect.  44  the 
accounts  for  each  year,  signed  by  *Uhe  surveyor,  dis* 
trict  surveyor,  or  assistant  surveyor,"  are  to  be  laid 
before  the  justices  within  a  speciBed  time.  The  subject 
matter  of  those  accounts  is  laid  down  by  sects.  40,  42  : 
and  it  clearly  embraces  a  class  of  items  distinct  from 
those  comprised  in  the  accounts  to  be  kept  by  the 
assistant  surveyor  to  the  board  under  sect.  18.  His 
duties,  under  sect  18,  are  rather  those  of  a  secre- 
tary,  his  business  being  to  register  the  proceedings  of 
the  board,  and  to  keep  their  accounts.  These  accounts 
are  of  a  much  more  general  character  than  those  under 
sects.  40, 42,  and  would  relate  principally  to  the  moneys 
received  in  respect  of  rates  and  expended  by  the  board. 
The  assbtant  surveyor,  therefore,  is  not  exempt,  by 
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1858.  reason  of  sect.  18,  from  the  obligation  imposed  upon 
j^j^j^^  him,  by  sect.  44,  of  laying  the  accounts  kept  by  him, 
Lakema  under  sects.  42,  44,  before  the  justices.  The  justices 
are  an  independent  tribunal,  before  which  any  individual 
rate-payer  may,  by  the  Act,  state  his  objections  to  any 
particular  item  of  the  assistant  surveyor's  accounts.  The 
arrangement  in  sect  18,  as  to  laying  the  accounts  before 
the  vestry,  is  merely  an  arrangement  between  the  vestry 
and  the  board  appointed  by  them,  and  does  not  afford 
the  same  means  of  objection  by  the  rate-payers. 

Montague  Smithy  for  the  appellant.  The  highway 
board  appointed,  under  sect.  18,  by  the  vestry  are  the 
representatives  of  the  whole  parish,  as  regards  the  super- 
intendence of  highways:  they  exercise  the  functions  of 
surveyors,  and,  with  the  assistance  of  their  treasurer  and 
clerk,  manage  the  important  part  of  the  highway  ac- 
counts. The  duties  of  this  assistant  surveyor  do  not 
embrace  the  keeping  of  the  highway  accounts  at  all,  in 
the  ordinary  sense  of  the  word ;  and  therefore  he  is  not 
within  the  provisions  of  sect.  44.  (He  was  then  stopped 
by  the  Court) 

Lord  Campbell  C.  J.  Looking  at  the  functions  of 
the  assistant  surveyor  to  the  board,  under  sect  18, 1  do 
not  see  that  they  include  those  of  an  accountant ;  and 
therefore  the  provisions  of  sect  44  do  not  apply  to  such 
assistant  surveyor.  The  conviction  is,  consequently, 
bad. 

(Coleridge  J.  was  absent) 

Erle  J.     I  also  am  of  opinion  that  the  assistant  sur- 
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▼eyor  appointed  by  the  highway  board,  under  sect.  18,        1858. 

is  not  within   the  provisions  of  sect  44.     The  latter        adamb  ~ 

section  seems  to  apply  only  to  the  ordinary  surveyor  of     ij^^^j^j^^ 

highways  for  the  parish,  where  no  board  exists.     This 

construction  of  the  section  is  strongly  confirmed  by  the 

fact  that  it  requires  the  accounts  to  be  laid  before  the 

vestry  within  fourteen  days  after  the  appointment  of  the 

surveyor  for  the  ensuing  year;  while,  by  sect.  18,  the 

powers  and  authorities  of  surveyor  are  to  be  transferred 

to  the  board.     The  words  ''assistant  surveyor*'  seem  to 

have  been  inadvertently  introduced  into  several  sections. 

By  sect  39,  which  is  the  first  that  relates  to  the  keeping 

of  the  accounts,  the  surveyor  is  to  perform  that  duty. 

By  sect  40,  the  surveyor  or  assistant  surveyor  is  to  keep 

books:  but  there  ''assistant  surveyor **  seems  to  have 

been  added  by  mistake ;  for,  by  sect  41,  the  books  &c. 

are  to  be  vested  in  the  surveyor  or  district  surveyor, 

the  assistant  surveyor  not  being  mentioned.     The  same 

confusion  exists  in  sect.  42,  by  which  the  "surveyor, 

district  surveyor  or  assistant  surveyor"  is  to  deliver  up 

the  books  on  leaving  office,  but  the  penalty  for  not 

doing  so  is  to  be  inflicted  only  on  "such  surveyor  or 

district  surveyor."    And  again,  in  sect.  44,  the  assistant 

surveyor  is  introduced,  but  for  the  purpose  of  performing 

what,  by  the  previous  sections  of  the  Act,  he  could  not 

do,  viz.  keep  and  render  accounts.     I  think,  therefore, 

that  the  appellant  has,  in  this  case,  been  convicted  by 

the  justices  for  not  exercising  functions  which  he  had 

no  power  to  exercise. 

(Crompton  J.  was  absent) 

Appeal  allowed. 
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Monday^ 
June  7tb. 


Ignatius  Bonomi,  and  Caroline  his  wife, 
against  Backhouse. 


Declaration 
alleged  that 
plaintiff  was 
owner  of  the 
reversion  of  a 


entith 


oiaffo 
led  to 


the 


support  of  the 
underground 
mines  and 
earth  of  the 
contiguous 
ground,  and 


^PHE  writ  in  this  action  issued  on  20th  May,  1856. 
The  declaration  complained :  For  that  certain  mes- 
suages and  buildings,  situated  in  the  parish  of  tVesi 
AucKUmd  in  the  county  of  Durham^  were  in  the  occu- 
pation of  a  certain  person,  to  wit  WiUiam  Parkin,  to  wit 
as  tenant  thereof,  the  reversion  of  and  in  the  said  pre- 
mises then  and  still  being  in  and  belonging  to  the 
that  defendant,  plain  tifis  in  riizht  of  the  said  Caroline:  and  for  that  the 

well  knowing      ^  *=^ 

&c.,  negii-        plaintifisy  in  right  of  the  said  Caroline,  were  entitled  to 

gently,  and 

without  leaving  have  the  said  messuages  and  buildings  supported,  to  wit 
worked  the     '  by  the  mines,  earth  and  soil  underground,  contiguous, 

mines  under 
the  contiguous 
land,  a[nd  kept 
and  continued 
the  messuage, 
and  caused  it 
to  remain, 
without  proper 
support ; 
whereby  it 
became  in- 

That  the  cause  and  dug  for,  and  got  and  took  away,  coals,  earth  and 
Dot'aocrM'  soil,  out  of  the  mines,  and  wrongfully  and  unjustly  kept 
years"  *"         ^^^  Continued  the  said  messuages  and  buildings,  and 

It  appeared 
that  the  i 


and  near  to,  and  under,  the  said  messuages  and  build- 
ings: yet  defendant,  well  knowing  the  premises,  ?nrong- 
fully,  carelessly,  negligently,  and  improperly,  and  without 
leaving  any  proper  or  sufficient  support  in  that  behalf, 
worked  certain  coal  mines  under  ground,  contiguous,  and 
near  to,  and  under  the  said  messuages  and  buildings. 


0  was  an  ancient  house :  and  that  defendant,  more  than  six  years  before  action  brought, 
worked  the  mines  at  280  vards  distance  from  the  house,  in  such  a  manner  that  the  earth 
intervening  between  the  place  of  working  and  the  foundation  of  the  house  gradually  gave 


and  finally,  within  six 
of  the  house,  whi 


way, 


vears  of  action  brought,  the  effect  reached  the  foundation 
iich  was  thereby  injured.     Till  within  the  six  yean,  no  actual  damage  to 
the  house  occurred,  nor  was  the  act  of  defendant  known  to  plaintiff. 

Keld,  by  the  Court  of  Q.  B.  (Lord  CanmbeU  C.  J.,  Coleridge  and  Erk  Js.,  dissentiente 
Wipktman  J.),  that  the  defendant  was  entitled  to  the  verdict 
Judgment  reversed  in  Exchequer  Chamber. 
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caused  them  to  be  and  remain,  without  any  proper  or       1858. 
reasonable  or  sufficient  support,  for  a  long  space  of  time :       bosomi 
whereby,  and  by  reason  of  the  premises,  the  foundations    bacmodse. 
of  the  said  messuages  and  buildings  became  and  were 
greatly  weakened  and  injured ;  and  the  walls  of  the  said 
messuages  and  buildings  became  and  were  cracked  and 
injured:  and  the  ground,  on  which  the  said  messuages 
and  buildings  stood,  subsided,  cracked,  swagged  and 
gave  way.     That,  by  means  of  the  premises,  plaintiffs 
have  been  and  are  injured  in  their  reversionary  estate 
and  interest  in  the  said  messuages  and  buildings. 
Pleas.  1.  Not  guilty. 

2.  Denial  of  ParAiVs  occupancy  as  tenant  as  alleged. 

3.  Denial  of  the  reversion  being  in  the  plaintiflb  as 
alleged. 

4.  That  the  plaintiffs  were  not  entitled  to  have  the 
said  messuages  and  buildings,  or  any  or  either  of  them, 
supported,  to  wit  by  the  mines,  earth  and  soil  under 
ground,  contiguous,  near  to,  and  under  the  said  mes* 
suages  and  buildings,  as  alleged. 

fi.  That  the  said  alleged  causes  of  action  did  not 
accrue  within  six  years  before  this  suit. 

Issues  on  all  the  pleas. 

On  the  trial,  at  the  Durham  Summer  Assizes,  1856,  it 
was  ordered,  by  consent  of  parties,  that  the  verdict 
should  be  entered  for  the  plaintifi,  subject  to  a  special 
case  to  be  stated  for  the  opinion  of  this  Court  by  a 
barrister,  who  was  to  6nd  what  caused  the  damage  of 
which  plaintifis  complained,  and  state  such  facts  as  were 
material,  with  dates.  The  arbitrator  accordingly  stated 
a  case,  in  substance  as  follows. 

The  messuages  and  buildings  in  the  declaration  men- 
tioned are  situated  on  the  North  side  of  the  village  of 
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1858.  residae,  being  only  a  small  portion  of  the  workings  of 
^oNoin  ^^^  mines  in  that  district,  and  near  to  the  said  village 
Backhouse.  ^^  ^'^^  Auckland,  was  executed  and  completed  after 
that  time,  and  within  the  term  of  six  years  next  before 
the  commencement  of  this  action.  I  have  not  had  any 
evidence  given  before  me  that  the  plaintifib  in  any  way 
assented  to  the  coal  under  their  said  dwelling  house, 
buildings  and  land  being  worked  by  the  defendant  and 
his  co-lessees. 

The  coal  under  the  plaintiffs'  said  house,  buildings 
and  land,  and  under  the  lands  surrounding  and  adjoin- 
ing the  house,  buildings  and  land  of  the  plaintiffs,  was 
of  a  quality  called  *^  cleety,"  being  liable  upon  exposure 
to  the  air  gradually  to  become  disintegrated  and  &11  to 
pieces.  The  defendant  and  his  co-lessees  worked  the 
.  coal  mines  under,  contiguous  and  near  to  the  plaintifls' 
house,  buildings  and  land,  in  the  usual  manner,  taking 
away  a  portion  of  the  coal,  and  leaving  the  residue  stand- 
ing as  pillars  to  support  the  roof  of  the  mines.  The  pillars 
of  coal  thus  left  standing  unworked  by  the  .defendant 
and  his  co-lessees  in  many  places  would  have  been 
amply  sufficient  to  support  the  roof,  and  bear  the  ordi- 
nary superincumbent  weight  and  pressure  upon  them,  if 
all  the  other  parts  of  the  defendant's  mines  had  been 
worked  in  the  same  manner.  In  several  other  places  the 
pillars  of  coal,  which  the  defendant"  and  his  co-lessees 
had  left  standing  and  unworked,  were  of  smaller  dimen- 
sions than  those  above  mentioned.  These  smaller  pil- 
lars would  have  been  sufficient  to  support  the  roof  and 
sustain  all  the  superincumbent  weight  for  many  years 
to  come,  if  the  roof  of  the  defendant's  mines  in  all  other 
parts  had  been  properly  supported.  But,  owing  to  the 
peculiar  properties  of  the  coal  already  mentioned,  these 
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last  mentioned  pillars  would  not  have  permanently  sup-         1858. 
ported  the  parts  of  the  roof  which  were  above  them ;        Bomomi 
and  they  would  ultimately  have  given  way  and  let  down     backhouse. 
those  parts  of  the  roof  which  were  supported  by  the 
weak  pillars.     But  it  is  impossible  to  determine  whether 
such  partial  falls  in  the  roof  would  or  would  not  have 
caused  any  injury  to  the  plaintiffs'  house  and  buildings. 

Id  working  those  parts  of  the  mines  where  pillars  of 
coal  were  left  standing  unworked  for  the  purpose  of 
supporting  the  roofs  as  above  mentioned,  the  defendant 
and  his  co-lessees  were  not  guilty  of  any  negligence  or 
improper  working,  except  in  leaving  a  portion  of  the 
pillars  too  small,  having  regard  to  the  nature  of  the  coal 
as  above  mentioned. 

Before  the  year  1842,  the  then  lessees  of  the  colliery  ^ 
had^  in  working  the  mines  under  lands  to  the  northward 
of  the  plaintiffs'  house  and  buildings,  and  commencing 
at  a  point  about  165  yards  from  that  house  and  build- 
ings, first  worked  a  portion  of  the  coal,  leaving  pillars  in 
the  usual  manner;  and  afterwards,  and  before  the  year 
just  mentioned,  worked  away  the  whole  of  the  pillars, 
which  is  a  mode  of  working  amongst  miners  called 
"  working  the  brocken.**  The  effect  of  the  removal  of 
those  pillars  was  to  let  down  the  whole  of  the  roof  in 
that  district  of  the  mine,  and  produce  what  is  called  a 
^^goaf."  The  place  in  which  the  mines  were  thus 
worked  is  called  "The  North  Goaf." 

The  defendant  and  his  co-lessees,  in  the  years  1846 
and  1847,  worked  a  part  of  their  mines  under  land 
called  «  The  Batte,"  to  the  North-east  of  the  plaintiffs* 
house  and  buildings.  And,  after  working  the  coal  in 
the  usual  manner,  they  during  those  two  years  worked 
and  removed  the  pillars  of  coal  which  had  been  pre- 
2  8  2 
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1858.  viously  left  un worked  ;  and  in  consequence  the  roof  of 
BoNOMi  that  part  of  the  mine  fell  down.  Those  parts  of  the 
Backhouse,  workings  in  which  the  pillars  were  so  worked  away  by 
the  defendant  and  his  co-lessees  are  called,  respectively, 
"  Batts  Goaf  and  "  South  Batts  Goaf."  Batts  Goaf  is 
about  254  yards,  and  South  Batts  Goaf  about  386  yards, 
from  the  plaintifis*  property. 

None  of  the  workings  which  have  already  been  men- 
tioned could  alone  have  caused,  or  did  in  fact  cause, 
any  part  of  the  damage  complained  of  by  the  plaintifis 
in  this  action.  But  the  working  of  those  three  Goaves 
did  nevertheless  render  the  plaintiffs'  house,  buildings 
and  land  more  liable  to  be  injured  by  the  thrust  which 
was  produced  by  the  defendant  and  his  co-lessees  work- 
•  ing  '*  Simpson's  Goaf,"  as  hereinafter  mentioned.  But 
neither  of  the  three  Goaves  firstly  above  mentioned 
produced  any  thrust  such  as  hereinafter  mentioned. 

In  the  year  1848,  the  defendant  and  his  co-lessees 
purchased  the  coal  mines  under  about  4^  acres  of  land 
belonging  to  Daniel  Simpson:  they  worked  the  coal 
during  that  and  the  following  year.  After  working  this 
coal  in  the  usual  manner,  the  defendant  and  his  co- 
lessees,  in  the  year  1849,  worked  and  removed  the 
pillars  of  coal  which  they  had  previously  left  unworked 
under  about  two  acres  of  Daniel  Simpsons  land,  and 
thus  formed  what  is  called  "  Simpson^s  Goaf,"  which  is 
about  280  yards  from  the  plaintiffs'  property.  The  re- 
moval of  the  pillars  of  coal  in  Simpson's  Goaf  was 
completed  before  the  latter  end  of  the  year  1849:  since 
which  time  there  has  not  been  any  working  in  Simpson's 
Goaf.  After  the  year  1849  the  roof  of  that  part  of  the 
mine  commenced  to  fall.  And,  during  the  year  1850, 
the  roof  and  the  strata  of  stone,  earth  and  other  material 


?. 
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above  that  part  of  the  mine  fell  down  and  subsided  to  i858. 
such  an  extent,  and  in  such  a  manner,  as  to  produce  Bosotn^ 
what  is  amongst  miners  called  "  a  thrust,"  and  ultimately 
also  the  injurious  consequences  resulting  from  a  thrust 
The  thrust,  thus  produced  by  this  working  of  the  coal 
under  Simpsons  land,  or,  in  other  words,  by  the  working 
of  Simpsons  Goaf,  was  similar  to  other  thrusts  in  its 
effects  upon  surrounding  lands  in  its  vicinity :  and  con- 
sequently those  effects  slowly  and  gradually  extended 
to  the  lands  surrounding  Simpson^s  Goaf,  under  which 
the  coal  had  been  worked,  leaving  pillars  for  the  support 
of  the  roof  of  the  mines  under  those  lands.  As  the 
thrust  in  its  progress  arrived  at  any  land  under  which 
the  coal  had  been  worked,  the  earth  and  materials  above 
the  pillars  of  coal  were  dislocated  or  disturbed  to  such 
an  extent  as  to  throw  down  or  crush  the  pillars  of  coal 
which  had  been  left  to  support  the  roof  of  the  mine : 
and  then  the  roof  of  the  mine  fell ;  and  the  superincum- 
bent strata,  and  also  the  soil  on  the  surface,  subsided 
gradually,  but  irregularly.  The  houses  and  other  build- 
ings upon  the  lands  which  were  thus  disturbed  and  let 
down  were  extensively  injured :  and  houses  and  build- 
ings in  the  immediate  vicinity  of  Simpson*s  Goaf  were 
thus  injured  during  the  year  1850.  And  the  defendant 
and  his  co-lessees  repaired  or  paid  for  the  repairs  of 
those  houses  and  buildings.  The  plaintiffs'  house  was  not 
injured  before  the  year  1854.  But,  during  the  course 
of  that  year,  the  thrust  and  its  injurious  effects  began 
to  operate  upon  the  plaintifis'  land  and  the  surround- 
ing land.  And  the  pillars  of  coal  underneath  all  those 
lands  were  thrown  down  or  crushed :  and  consequently 
the  surface  of  the  land,  the  foundations  of  the  plaintifis' 
house  and  buildings,  and  the  various  strata  of  stone  and 


630  TRINITY  TERM. 

1858.  other  materials  between  the  surface  and  the  coal  mine, 
BoNOMi  ^®^c  disturbed  and  subsided  in  such  manner  as,  in  the 
Backhouse,  "^o'^^l^  of  December  1854,  to  cause  a  portion  of  the 
damage  to  the  plaintiffs'  house  and  buildings  complained 
of  in  the  declaration.  Since  the  year  1854  the  plain- 
tifis*  land  has  been  further  disturbed,  and  has  further 
Bubsidedi  in  consequence  of  the  continued  operation  of 
the  thrust  above  mentioned.  And  the  plaintifis'  house 
and  buildings  had  in  consequence  received  further 
damage,  between  that  year  and  commencement  of  this 
action,  on  the  20th  day  of  Jtfay,  1856.  Before  this  dis- 
turbance and  subsidence  first  commenced,  in  December^ 
1854,  the  plaintiffs  did  not  know,  and  had  no  reason  to 
suspect,  that  the  thrust  which  was  the  cause  of  such 
disturbance  and  subsidence  was  in  operation,  or  in 
existence ;  nor  had  they  any  knowledge  of  the  way  in 
which  the  defendant  and  his  co-lessees  had  worked  the 
mines  under  Simpson^s  land  so  as  to  create  SimpsarCs 
Goaf,  and  produce  the  thrust  above  mentioned. 

Since  the  commencement  of  the  action,  further  sub- 
sidence and  disturbance  of  the  plaintiffs'  land,  and  the 
foundations  of  their  house  and  buildings,  have  been 
occasioned  by  the  thrust :  and  the  house  and  buildings 
have  in  consequence  been  furttier  injured.  All  the  in- 
juries to  the  plaintiffs'  house  and  buildings  above  men- 
tioned, and  as  well  those  sustained  before  as  since  the 
commencement  of  the  action,  are  very  considerable ;  and 
they  have  much  diminished  the  value  of  the  house  and 
buildings.  The  thrust  produced  by  the  working  of 
Simpson's  Goaf  by  the  defendant  and  his  co-lessees,  as 
above  mentioned,  has  been  the  cause  and  the  sole  cause 
•  of  all  the  damage  complained  of  in  the  declaration,  and 
all  the  other  damage  above  mentioned.     After  the  com- 


XXL   VICTORIA.  631 

mcncement  of  the  thrust,  the  defendaDt  and  his  co-lessees  1858. 
did  not  take  any  steps  to  arrest'  the  further  progress  of  ^q^^^ 
it,  or  prevent  it  from  extending  to  the  plaintiffs'  pro*  *• 

perty.  And  the  pillars  of  coal  under  the  lands  sur^ 
rounding  the  plaintifis'  land  were  inadequate  alone  to 
sustain  the  pressure  thrown  upon  them  by  the  thrust. 
If  the  coal  mines  under  the  lands  surrounding  the 
plaintiffs'  house  and  buildings  had  been  left  unworked 
to  a  sufficient  distance  from  the  house  and  buildings, 
they  would  not  have  sustained  any  of  the  damage  com- 
plained of  in  the  declaration. 

The  defendant  and  his  co-lessees,  after  they  had 
worked  the  mines  under  the  lands  surrounding  the 
plaintifis'  house  and  buildings,  might  have  supported 
the  roof  of  those  parts  of  the  mines  in  such  a  manner  as 
to  have  prevented  the  damage  complained  of  in  the 
declaration.  But  the  expence  of  so  doing  would  have 
been  very  great,  and  would  in  the  whole  have  amounted 
to  a  much  larger  sum  than  the  value  of  the  property 
injured. 

The  thrust  produced  by  working  Simpsan*s  Goaf,  as 
above  mentioned,  is  still  in  operation,  and  will,  in  all 
probability,  continue  in  operation  for  a  considerable 
time  to  come.  And  in  all  probability  the  house  and 
buildings  of  the  plaintiffs  will  sustain  further  injury: 
and  the  plaintiffs  will  sustain  further  damage  by  reason 
of  the  thrust  and  its  injurious  effects  upon  their  house, 
buildings  and  land. 

The  acts  which  occasioned  the  damage  and  injuries 
above  mentioned  were  all  of  them  done  without  the 
plaintifis'  leave. 

And  I,  the  said  arbitrator,  do  find  : 

That  the  messuages  and  buildings  in  the  declaration 
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1858.        mentioned  were  in  the  occupation  of  William  Parkin, 

'^^^^      as  tenant  thereof,  as  in  Ihe  declaration  alleged : 

^     ▼•  That  the  reversion  of  and  in  the  said  messuages  and 

Baukhousb.*  ^  ° 

buildings  did  belong  to  the  plaintiffs,  as  in  the  declara- 
tion alleged : 

With  respect  to  the  issue  upon  the  defendant's  fourth 
plea,  so  far  as  that  issue  involves  any  question  of  fact, 
that  the  plaintifis  were  entitled  to  have  the  said  mes- 
suages and  buildings  supported  by  the  mines  under- 
ground contiguous  and  near  to  and  under  the  said 
messuages  and  buildings,  as  in  the  declaration  alleged. 

The  questions  for  the  opinion  of  the  Court  are  : 

1.  Whether  the  facts  above  stated  entitle  the  plaintiffs 
to  a  verdict  on  the  issue  joined  on  the  first  plea,  as  to 
all  or  any  and  which  of  the  causes  of  action  mentioned 
in  the  declaration :  if  the  plaintiffs  be  so  entitled  as  to 
all  or  any  of  such  causes  of  action,  the  verdict  is  to  be 
entered  for  them  on  that  issue  accordingly;  otherwise 
for  the  defendant. 

2.  Whether  the  facts  above  stated  entitle  the  plaintiffs, 
or  the  defendant,  to  a  verdict  on  the  issue  joined  on  the 
fourth  plea:  and  the  verdict  on  that  issue  is  to  be 
entered  as  the  Court  shall  direct 

3.  Whether  the  facts  above  stated  entitle  the  plaintiffs 
to  a  verdict  on  the  issue  joined  on  the  fifth  plea  as  to 
all  or  any  and  which  of  the  causes  of  action  in  the 
declaration  mentioned  :  if  the  plaintifis  be  so  entitled  as 
to  all  or  any  of  such  causes  of  action,  the  verdict  is  to  be 
entered  for  them  on  that  issue  accordingly ;  otherwise 
for  the  defendant. 

The  verdict  is  to  be  entered  for  the  plaintiffs  on  each 
of  the. other  issues. 

If  the  verdict  is  to  be  entered  for  the  plaintiflfs  upon 
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the  issues  joined  on  the  first,  fourth  and  fifth  pleas,        1858. 

another  question  for  the  opinion  of  the  Court  is :  bokomi 

4.  Whether  the  defendant  is  responsible  for  all  the    „     ^* 

'  Backhouse. 

damage  which  has  been  sustained  by  the  plaintifis  by 
reason  of  the  injuries  to  their  said  messuages  and  build* 
ings  above  described,  or  for  any  and  what  part  of  that 
damage ;  and  whether  he  is  responsible  in  any  and  in 
what  respect  for  the  probable  future  damage  which  may 
be  occasioned  in  manner  above  described,  or  for  the 
damage  occasioned  by  the  diminution  in  value  of  the 
said  messuages  and  buildings  by  reason  of  their  insecure 
state  and  condition,  or  the  injuries  which  will  probably 
be  hereafter  occasioned  by  the  further  progress  of  the 
thrust  as  above  mentioned. 

The  case  was  argued,  in  Hilary  Term  (a),  1857,  by 
Knawles  for  the  plaintifis  and  Huffh  Hill  for  the  defend- 
ant For  the  course  of  the  argument,  it  is  considered 
sufficient  to  refer  to  the  judgments  delivered  in  this 
Court,  and  to  the  argument  and  judgment  in  the  Court 
of  Exchequer  Chamber  (i). 

Cur.  ado.  vult 

(a)  November  lOth.  Another  case,  Longttaff  ▼.  Bachhouee,  rabing  the 
Mme  questions,  was  argued  on  the  same  day,  by  ManUty  for  the  plaintiff 
and  JoBeph  AddUon  for  the  defendant.  There  were  three  other  cases  also 
raising  the  same  question :  and  it  was  agreed  that  the  judgment  in  one 
case  should  be  treated  as  governing  the  others ;  the  same  party  being  the 
defendant  in  all  five. 

(6)  Reference  was  made  in  the  arguments  in  this  Court  to  the  following 
authorities,  not  mentioned  in  the  judgments :  Ashby  v.  White,  2  Ld,  Raym. 
938,  and  notes  to  S,  C.  in  1  SmUlCa  Z,.  Ca.  212 ;  Embrey  ▼.  Owen,  6  Exch, 
353;  Short  ▼.  McCarthy,  3  B,  ^  Aid.  626 ;  Imperial  Ga$  Light  and  Coke 
Company  ▼.  London  Ga$  Light  Company,  10  Exeh.  39 ;  Clegg  v.  Dearden, 
12  Q.  B,  676;  Firmstone  v.  WhteUy,  13  L.  J.  N.  S.  Exch.  361  ;  S.  C. 
2  2>.  ^  L.  203 ;  Roeewdl  v.  Prior,  2  Salk,  460 ;  Rtx  v.  Ptdly,  I  A,  ^  E, 
822 ;  Ward  ▼.  Ward,  7  Exeh.  838 ;  Howell  v.  Voung,  b  B.  ^  C.  259 ; 
Wordsworth  v.  Harley,  \  B,  ^  Ad,  391  ;  Lord  Oakley  v.  The  Kensington 
Canal  Company,  5  B.  ^  Ad.  138. 
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1868.  The  learned  Judges,  not  agreeing  in  opinion,  now 

Bovoui      delivered  judgment  seriatim. 


Backhousk. 


WiGHTMAN  J.  The  plaintiffs  in  this  case  complained 
of  damage  done  to  houses  and  buildings,  in  the  occupa- 
tion of  a  person  who  held  them  as  their  tenant,  by  the 
improper  working  of  coal  mines  near  to  such  houses  and 
buildings,  without  leaving  any  proper  support  to  their 
workings. 

The  plaintifis,  in  their  declaration,  after  stating  that 
the  reversion  of  the  premises  belonged  to  them,  alleged 
that  they  were  entitled  to  have  the  messuages  and 
buildings  supported  by  the  mines,  earth  and  soil  under- 
ground, contiguous  and  near  to  and  under  them. 

The  defendant  pleaded  Not  guilty;  and  two  tra- 
verses, upon  which  no  question  is  made ;  and,  4th,  that 
the  plaintiffs  were  not  entitled  to  have  their  messuages 
and  buildings  supported  by  the  mines  &c.  as  alleged; 
and,  5th,  the  Statute  of  Limitations* 

It  appeared  by  the  award  of  the  arbitrator,  to  whom 
the  case  was  referred  to  find  the  facts,  that  the  plaintifis 
were  the  owners  of  the  surface  upon  which  the  buildings 
had  been  erected  more  than  forty  years  before  the  injury 
complained  of;  but  that  the  mines  and  minerals  under 
the  plaintiffs*  land  and  buildings  belonged  to  other  per- 
sons, under  whom  the  defendant  claimed.  The  defend- 
ant, and  others  with  whom  he  was  associated,  worked 
out  the  coal  under  plaintiffs'  land  and  also  under  the 
adjoining  lands.  And,  in  the  year  1848,  they  purchased 
and  worked  the  coal  under  the  land  of  Daniel  Simpson; 
and  in  1849  removed  the  pillars  which  had  been  left  in 
that  land.  And  in  1850  the  roof  and  superincumbent 
soil  fell  in  and  formed  what  is  called  a  thrust.   Simpson's 
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land,  where  the  roof  fell  in,  is  280  yards  from  the  plain-        1858. 
tifls'  premises.     The  previous  workings  of  the  defendant       bomomi 
had  caused  no  damage  whatever  to  the  plaintifis'  pre-    baokhov8b. 
mises:  but  the  effect  of  the  thrust  occasioned  by  the 
defendant's  removal  of  the  pillars  in  Simpsan^s  land  in 
1849  was  gradually  to  dislocate  and  throw  down  the 
pillars  in  the  neighbouring  workings,  until,  in  1854,  the 
plaintiffs'  land  and  houses  were  injuriously  affected  by 
the  subsidence  of  the  surface. 

Under  these  circumstances,  the  great  question  before 
us  was.  From  what  period  the  statute  should  run: 
whether  from  the  accruing  of  the  damage  in  1854,  or 
from  the  more  remote  cause  in  1849;  the  arbitrator 
having  found  that  the  '*  thrust"  then  caused  by  the 
defendant's  taking  away  the  pillars  under  Simpson's  land 
was  the  sole  cause  of  the  damage  to  the  plaintifis'  pre- 
mises. 

For  the  purpose  of  determining  this  question,  it  is 
necessary  to  consider  the  nature  of  the  right  claimed 
by  the  plaintiffs. 

The  plainti£&  say  that  they  are  entitled  to  have  their 
messuages  and  buildings  supported  by  the  mines,  earth 
and  soil  undei^ound,  contiguous  and  near  to  and  under 
them;  and  the  declaration  is  in  the  form  adopted  in 
NichUn  v.  Williams  (a),  stating  that  they  are  entitled  to 
such  support,  without  saying  whether  by  prescription, 
grant,  or  as  an  easement  by  enjoyment  for  twenty  years. 
The  defendant  denies  that  the  plaintiffs  are  entitled  to 
have  their  premises  supported  as  they  allege :  and  that 
is  one  of  the  issues  in  the  case. 

The  arbitrator  does  not  find  that  there  was  any 
negligence  or  improper  working  of  the  mines  under  the 

(a)   10  Bxeh.  259. 
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1858.        plaintifis'  premises,  or  under  the  land  immediately  con* 
g^jj^^j       tiguous  thereto,  nor  that  any  part  of  the  damage  to  the 
^-  plaintifis'  property  arose  from  such  working;  but  that 

the  damage  arose  solely  by  the  defendant's  working  the 
mines  in  other  lands  not  contiguous  to  the  plaintiffs* 
premises,  but  at  a  distance  of  280  yards  from  them. 
The  owner  of  those  lands  had  «8  much  right  to  work 
the  mines  in  them  as  the  owner  of  the  plaintiffs'  land 
had  to  build  houses  upon  his,  subject  only  to  the  duty 
of  so  using  his  own  property  that  he  should  not  injure 
that  of  another. 

Upon  consideration  of  all  the  cases,  it  appears  to  me 
that  the  cause  of  action  in  such  a  case  ais  the  present 
is  founded  upon  a  breach  of  duty  on  the  part  of  the 
defendant,  by  so  using  his  own  property  as  to  injure 
that  of  his  neighbour,  and  not  upon  any  right  of  the 
plaintifis  to  an  easement  in,  upon  or  over  the  land  of 
their  neighbours.  Where  ancient  buildings  are  standing 
upon  the  plaintiffs'  land,  the  defendant  must  take  care 
not  to  use  hb  own  land  in  such  a  manner  as  to  injure 
them.  The  language  used  in  some  of  the  cases  is  not 
very  clear :  but  it  appears  to  me  that  the  cases  of  IFyatt 
V.  Harrison  (a),  Ckadwick  v.  Trawer  (i).  Partridge  v. 
Scott  (c),  Roberts  v.  Read  (J),  and  the  older  cases  of 
Slingsby  v.  Barnard  {e\  IVilliatn  AldredU  Case  {g\  and 
the  opinions  expressed  by  the  Judges  in  giving  their 
judgment  in  the  case  of  Rowbotham  v.  Wilson  {h)  in  the 

(a)  3  P.  ^  Ad,  871. 

ih)  6  New  Co.  1.,  in  Ezch.  Ch.,  reversing  the  judgment  of  C.  P.  in 
Ihneer  ▼.  Chadwick^  3  New  Co,,  334. 

(e)  ZM.^W,  220.  (J)  16  Etut,  216. 

(«)  1  Rol.  R,  430.  {g)  9  Rep.  67  b. 

(/i)  ^  E,^  B,  123,  in  Ezch.  Ch.,  affirming  the  judgment  of  Q.  B.  in 
Rowboiham  v.  WiUwt  6  E.  ^  B,  693. 
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Exchequer  Chamber  at  the  sittings  after  last  Trinity        1858. 
Term,  are  authorities  to  shew  that  the  right  claimed  by       bostomi 
the  plaintiffs  is  not  a  right  founded  upon  the  presumption    bj^ckhodbb. 
of  a  grant  or  easement,  but  is  the  common  right  of  an 
owner  of  land  not  to  be  injured  in  his  property  by  the 
way  in  which  the  defendant  uses  his,  according  to  the 
two  maxiins  of  the  law,  **  Prohibetur  ne  quis  faciat  in 
suo  quod  nocere  possit  alieno,**  and  "  Sic  utere  tuo  ut 
alienum  non  IsBdas.'' 

In  this  view  of  the  case,  and  upon  the  above  authorities, 
I  must  confess  that  I  am  not  satisfied  with  the  judgment 
of  the  Court  of  Exchequer  in  the  case  of  NickUn  v. 
WilKams  {a)  (by  which  I  should  otherwise  have  con- 
sidered I  was  bound),  in  which  it  was  held  that  in  such 
a  case  as  the  present  the  action  was  founded  upon  an 
injury  to  a  right,  and  not  upon  the  consequential  damage, 
and  that  a  cause  of  action  would  accrue  if  so  much  coal 
or  substratum  was  taken  away  as  might  eventually  deprive 
the  plaintiffs  of  the  support  to  which  they  were  entitled, 
though  no  actual  damage  occurred,  and  perhaps  never 
might  occur.  If  that  were  so,  the  owner  of  the  adjacent 
land  could  not  abstract  the  minerals,  nor  avail  himself 
of  the  full  benefit  of  his  property,  without  being  liable 
to  an  action,  though,  before  any  damage  had  actually 
occurred,  he  had,  by  substituting  other  means  of  support, 
removed  all  danger  of  injury  to  the  plaintiffs'  property. 
This  would  be  wholly  inconsistent  with  the  right  of  the 
defendant  to  use  his  property  as  he  pleases,  provided 
he  does  not  injure  that  of  his  neighbour :  and  I  am  of 
opinion  that  the  plaintiffs'  cause  of  action  arose  when 
his  property  was  injured:  and,  as  no  actual  damage 
occurred  more  than  six  years  before  the  action  brought, 

(a)   lOfxcA.  259. 
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1858.        ^^^^  ^^^  Statute  of  Limitations  is  no  bar;  and  that  the 
g^jjQjjjj       plaintiffs  are  entitled  to  our  judgment  upon  that  plea. 
^-  With  respect  to  the  right  of  action  of  the  plaintifls 

generally,  1  am  of  opinion  that,  as  the  defendant  must, 
upon  the  facts  found  by  the  arbitrator,  have  known  of 
the  buildings  upon  the  plaintiffs'  land,  and  of  the  state 
in  which  the  supports  were  left  by  himself  under  their 
land  and  buildings,  and  under  the  adjacent  land,  he  was 
bound,  in  working  the  mines  under  SimpsorCs  land,  to 
use  such  reasonable  care  and  caution  as  not  to  throw 
down  or  weaken  the  supports  which  he  left  under  and 
near  to  the  plaintifis'  land  and  buildings,  and  that  he  is 
liable  to  an  action  for  the  damage  arising  from  his  mode 
of  working  in  Simpson^s  land.  In  the  sense  in  which  I 
construe  the  plaintiffs'  allegation  of  title,  I  think  that 
they  are  entitled,  and  that  the  verdict  should  be  entered 
for  them  upon  all  the  issues. 

With  respect  to  the  damages,  I  am  of  opinion  that,  as 
the  action  is  founded  upon  the  consequential  damage, 
the  plaintiff  can  only  recover  in  this  action  to  the 
extent  of  the  damage  they  have  actually  sustained,  which 
may  include,  not  merely  what  they  are  obliged  to  lay 
out  in  actual  repair,  but  the  diminution  in  the  value  of 
the  premises  by  reason  of  the  damage. 

My  opinion  is  the  same  in  the  other  actions ;  in  each 
of  which  I  think  the  verdict  should  be  entered  for  the 
plaintiffs. 

Coleridge  J.  I  have  had  the  opportunity  of  reading 
the  judgments  of  my  Lord,  my  brother  Wightman  and 
my  brother  j?r&,  in  this  case :  and,  after  much  con- 
sideration and  long  doubting,  I  adopt  the  conclusion  to 
which  my  Lord  and  my  brother  Erie  have  come. 
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My  brother  Wightman  has  so  clearly  and  fully  stated  1858. 
the  pleadings  and  the  facts,  that  I  need  not  repeat  them.  bokomi 
It  seems  to  me  that,  according  to  his  statement,  the  backhousb. 
interest  which  the  plaintifib  allege  in  themselves,  and  to 
have  been  injured  by  the  defendant,  is  in  the  nature  of 
a  right  growing  out  of  ownership,  or  incident  to  the 
ownership,  of  land,  and  not  an  easement  on  the  land  of 
another  arising  from  grant  or  in  any  other  way.  It  is 
a  right  which,  in  some  measure,  contracts  the  exercise 
of  dominion  in  the  owners  of  adjoining  or  neighbouring 
lands  over  these  lands:  but  then  it  is  a  restraint  which 
is  mutual,  and  therefore  not  unjust.  It  consists  in 
making  it  unlawful  for  the  owner  of  land,  as  such, 
so  to  deal  with  it  as  to  withdraw  firom  his  neighbours' 
land  that  support  which  is  necessary  to  maintain  it  in 
its  natural  condition.  If  he  so  deals  with  his  land,  he 
uses  it  so  as  to  injure  his  neighbours :  and  the  forbiddance 
of  this  I  still  venture  to  think  not  uselessly  or  imperfectly 
expressed  in  the  maxim  of  the  Roman  law,  $ic  utere 
tuo  ut  alienum  non  Isedas.  We  are  all  agreed  on  the 
existence  of  this  right  by  our  law,  and  that  a  violation 
of  it  is  actionable :  the  question  is,  under  what  circum- 
stances and  at  what  time  the  right  of  action  arose  in 
this  case. 

The  Statute  of  Limitations  makes  it  material  in  the 
present  case  to  determine  this,  but  can  have  nothing  to 
do  with  deciding  it:  the  question  would  remain  exactly 
the  same  if  the  statute  had  not  been  pleaded,  or  had 
never  been  passed.  Neither  can  the  knowledge  of  the 
parties  be  material  in  deciding  the  question :  the  right 
of  action  vests  in  a  party,  whoserights  are  injuriously 
affected  by  the  act  of  another  person,  at  the  time  when 
the  right  is  so  affected,  whether  he  knows  of  the  injury 
being  done  or  is  ignorant  of  it,  and  i^inst  the  party  whose 
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1858.  act  it  is,  whether  he  was  conscious  of  its  injurious  nature 
BoNOMi  or  not,  I  do  not  stop  to  prove  these  propositions ;  for  I 
Backhousk.  ^o  "o^  think  they  can  be  disputed.  Such  considerations^ 
therefore,  should  not  be  allowed  to  have  any  place  in 
the  argument,  because  they  only  tend  to  create  prejudice 
on  one  side  or  the  other  by  making  out  a  case  of  appa- 
rent hardship. 

But  it  seems  to  me  that  the  answer  to  the  question 
is  to  be  found  in  the  principle  of  law  now  well  esta- 
blished, that  the  injury  to  a  right  imports  conclusively  a 
damage  done;  and  therefore  that  a  right  of  action  arises 
the  moment  any  act  is  done  which  is  an  infringement  of 
the  right,  although  no  visible  damage  or  inconvenience 
in  the  popular  sense  can  then  be  proved.  And  this 
stands  on  the  soundest  reason.  In  all  such  cases,  in 
truth,  the  act  does  injure  that  which  is  the  most  valu- 
able part  of  the  plaintiffs*  possession,  namely  the  right : 
it  weakens  it  in  its  evidence ;  such  acts  may  be  again 
and  again  repeated  before  the  visible  damage  arises; 
and,  when  it  does,  and  the  action  is  brought,  although  it 
could  not  be  said  that  the  previous  acts  were  acquiesced 
in,  if  by  the  hypothesis  they  were  not  actionable,  yet, 
even  so,  by  their  frequency  and  the  lapse  of  time  they 
would  have  made  it  more  difficult  to  prove  the  right. 
Let  it  be  supposed  that  no  action  would  lie  for  a  tres- 
pass on  the  surface  of  land,  unless  some  actual  damage 
were  proved ;  and  it  would  be  seen  at  once  how,  in  a 
case  of  disputed  boundary,  the  difficulty  of  proof- would 
be  increased.  But  surely  any  right  is  diminished  in 
value  if  you  make  it  more  difficult  to  maintain  it.  Ac- 
cordingly this  point  is  now  well  settled ; .  and  it  may  be 
enough  to  refer  to  the  learned  note  on  Mellor  v.  Spate- 
man  (a). 

(a)  1  ffnu.  Sound,  346,  a,b,  note  (2). 


XXI.   VICTORIA.  641 

Another  principle  may  be  called  in  aid  of  the  pre-  1858. 
ceding,  which  is  this:  that,  where  a  right  of  action  is  Bonomi 
thus  vested,  and  an  action  is  brought  for  the  act  ^j^ckroubk 
alleged  to  have  so  injured  it,  the  damages  given  by  the 
jury  for  that  act  must  be  taken  to  embrace  all  the  inju- 
rious consequences  of  that  act,  unknown  as  well  as 
known,  which  shall  arise  hereafter,  as  well  as  those  which 
have  arisen.  For  the  right  of  action  is  satisfied  by  one 
recovery.  Fetter  v.  Beal  (a)  is  an  authority  for  this. 
There  the  plaintiff  had  received  a  blow  on  the  head,  and 
sustained  small  apparent  injury,  and  recovered  small 
damages.  Afterwards,  in  consequence  of  the  blow,  a 
portion  of  his  skull  was  detached;  and  it  appeared 
that  in  truth  the  skull  had  been  fractured.  He  brought 
'a  second  action,  which  was  attempted  to  be  supported 
on  the  ground  that  the  former  recovery  was  for  a  mere 
battery,  and  this  for  maihem.  But  it  was  held  that  no 
action  lay;  for  there  was  but  one  blow ;  and  that  was  the 
cause  of  action  in  both  suits,  and  not  the  consequences: 
and  the  distinction  was  pointed  out  between  this  case 
and  one  of  continuing  nuisance,  where  each  continuance 
was  a  fresh  nuisance.  No  fresh  action  therefore  arises 
by  reason  of  subsequent  new  damage  resulting  from  the 
act,  if  the  act  itself  were  actionable ;  for,  if  the  action 
were  brought,  all  the  damages  which  he  ever  could  re- 
cover for  that  injury  would  be  recovered  by  the  plaintiff 
in  that  action,  if  he  succeeded. 

On  these  short  grounds,  I  think  the  Statute  of  Limi<- 
tations  was  an  answer  to  the  plaintifis'  claim,  and  that 
our  judgment  ought  to  be  for  the  defendant 

(a)  1  Ld.  Ragm.  339.  692;  S.  C.  1  54iM.  U. 
6.  B.  &  6.  2   T 
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1858.  The  same  learned  Judge  then  proceeded  to  read  the 

BoNOMi      judgment  of 


V. 

Backbousb. 


Erle  J.  Upon  the  facts,  as  stated  by  my  brother 
Wightman^  I  am  of  opinion  that  the  right  to  support  is 
one  of  the  ordinary  rights  of  property,  analogous  to  the 
right  to  a  natural  stream,  incidental  to  all  land,  and  not 
an  easement  or  right  acquired  by  grant  or  otherwise. 
It  is  decided  that  the  right  to  lateral  support  from 
adjoining  land  is  not,  like  the  support  of  one  building 
upon  another,  supposed  to  be  gained  by  grant,  but  is  a 
right  of  property  passing  with  the  soil;  and  that  the 
right  of  the  owner  of  the  surface  to  have  it  supported 
by  the  mineral  strata  stands  on  the  same  principle; 
Humphries  v.  Brogden  (a). 

From  this  doctrine  it  seems  to  follow  that  a  cause  of 
action  accrues  when  this  right  is  violated,  and  that  it  is 
violated  when  an  excavation  is  made  which  takes  away 
the  support  to  which  the  surface  is  entitled,  so  as  to 
cause  damage  to  the  surface,  either  immediately  or 
indirectly,  by  the  operation  of  the  laws  of  nature^  after 
a  time.  Such  an  excavation  is  an  injury  to  the  right, 
and  a  cause  of  action,  before  the  actual  damage  has 
accrued. 

This  point  was  considered  by  the  Court  of  Exchequer 
in  NicUin  v.  WiUiamsib);  and  it  is  there  laid  down 
that  the  cause  of  action  accrues  on  the  removal  of  the 
stratum  of  support,  and  not  on  the  resulting  damage ; 
and  the  cases  of  Sutton  v.  Clarke  {c\  Roberts  v  Read{d) 
and  GiUon  v.  Boddington  {e)  are  distinguished  on  the 

(a)  12  Q.  ^.  739.  744.  (6)  10  Exch,  259. 

(e)  6  Taunt,  2P.  (</)  16  Ea»t,  215. 

(•)  Ay.  ^  M.  161. 
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ground  that  the  cause  of  action  in  them  was  the  con-        1868. 
sequential  damage,  not  the  injury  to  the  right:  and  they       bokomi 
may  be  further  distinguished  on  the  ground  that  they    backboubi. 
were  all  cases  turning  on  a  short  limitation  of  a  few 
months  in  actions  by  parties  aggrieved  by  works  done 
under  a  statute. 

If  the  party  making  the  excavation  intends  to  sub- 
stitute a  support  within  a  reasonable  time,  it  may  be 
matter  of  defence.  If  it  be  said  that  the  owner  of  the 
surface  may  not  know  of  the  excavation,  or,  knowing  of 
it,  may  not  know  that  it  will  damage  his  surface,  it  may 
be  answered  that  the  miner  excavating  may  not  be  able 
to  foresee  distant  results  from  his  acts,  and  that  a 
responsibility  after  a  long  time,  and  a  long  series  of 
causes  and  effects,  is  a  great  hardship  upon  him. 

As  a  general  principle,  it  is  difficult  to  conceive  a 
cause  of  action  from  damage  when  no  right  has  been 
violated,  and  no  wrong  has  been  done.  The  maxim, 
Sic  utere  tuo  ut  alienum  non  Isedas,  is  mere  verbiage. 
A  party  may  damage  the  property  of  another  uhere 
the  law  permits;  and  he  may  not  where  the  law  pro- 
hibits: so  that  the  maxim  can  never  be  applied  till 
the  law  is  ascertained ;  and,  when  it  is,  the  maxim  is 
superfluous.  The  check  upon  mining,  for  the  protec- 
tion of  the  surface,  is  for  the  advantage  of  the  surface : 
that  advantage  is  si^cured  by  the  decision  in  Humphries 
v.[Broffden(ay  The  surface  owner  taking  that  ad- 
vantage may  not  unreasonably  be  held  to  take  it  with 
ordinary  legal  incidents,  and,  among  others,  a  liability 
to  be  barred  by  six  years  from  the  wrongful  act  In 
case  of  mining  operations  which  are  a  trespass,   the 

(a)  12  Q.  B.  739. 

2  T  2 
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1858.        statute  runs  from  the  trespass,  though  the  party  ma; 
j5q^^^,       have  been  ignorant  of  the  act  done.     The  same  rule 
Backhouse    ""^^  ^^^^  equal  justice  apply  to  a  surface  owner,  not- 
withstanding he  may  have  been  ignorant  of  the  violation 
of  his  right  to  support. 

Lord  Campbell  C.  J.  Having  referred  to  all  the  au- 
thorities relied  upon  in  this  case,  and  considered  the 
principles  by  which  it  ought  to  be  decided,  I  have,  after 
considerable  doubt,  come  to  the  conclusion  that  the  de* 
fendant  is  entitled  to  our  judgment  on  the  fifth  plea. 

I  agree  in  the  opinion  that  the  right  of  support  which 
the  plaintiffs  claim  is  a  natural  right  of  property,  to  be 
presumed  till  (as  in  Rowbotkam  v.  Wilson  {a) )  evidence 
is  given  to  rebut  the  presumption ;  and  that  such  a  right 
is  not  to  be  considered  an  easement  or  servitude  arising 
from  grant.  But  the  consequence  does  not  seem  to  me 
to  follow,  that  the  Statute  of  Limitations  cannot  begin 
to  run  for  an  injury  to  such  a  right  till  there  has  been 
an  actual  subsidence  of  the  surface.  If  the  subjacent 
strata  have  been  removed  without  leaving  ribs  or  pillars 
to  support  the  surface,  and  without  any  indication  of 
an  intention  to  substitute  artificial  means  of  propping 
up  the  surface,  and  without  a  practical  possibility  of 
doing  so,  whereby,  according  to  the  laws  of  nature,  the 
surface  most  in  time  subside,  I  think  that  there  has  been 
an  injury  to  the  right,  with  a  damage  to  the  owner  of 
the  surface,  for  which  an  action  might  be  maintained. 
The  general  nile  cannot  be  altered  by  an  ignorance  of 
facts  or  a  difficulty  of  proof,  which  in  some  instances  may 
arise ;  for  existing  facts,  which  may  be  ascertained,  must 

(a)  ^  E,  ^  B,  123,  in  Ezch.  Ch  ,  affirming  the  Jodgmont  of  Q.  B.  in 
^wbatham  ▼.  WiUon,  6E,^  B.  593, 


Backboubb. 
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be  supposed  to  be  known  and  capable  of  being  proved  1858. 
by  all  who  have  an  interest  in  them.  Instances  might  BohomT^ 
easily  be  put  where,  without  any  actual  subsidence  of 
the  surface,  the  danger  of  a  subsidence  from  the  removal 
of  the  subjacent  strata  may  be  shewn  to  be  imminent, 
so  that  the  occupation  of  the  surface  may  be  perilous  to 
life,  and  the  marketable  value  of  the  surface  may  be 
greatly  diminished.  Is  it  to  be  said  that  under  such 
circumstances  there  is  no  cause  of  action  till  the  crash 
comes  by  the  collapse  of  the  unsupported  surface  ?  I 
apprehend  that  an  injunction  might  be  obtained  against 
excavating  the  minerals  in  a  manner  likely  to  produce 
such  effects,  and  that  an  action  might  be  maintained 
before  the  disastrous  effects  have  been  actually  pro- 
duced. But  the  Statute  of  Limitations  must  run  from 
the  time  when  the  acts  were  done  which  cause  the 
damage :  and,  if  none  of  those  acts'  were  done  within 
six  years,  the  Statute  of  Limitations  is  a  bar,  although 
the  actual  damage  from  the  disintegration  of  the  strata 
constituting  what  is  called  the  *^  surface*'  may  not  have 
happened  till  recently  before  the  action  was  commenced. 
The  present  appears  to  me  to  be  an  action  for  injury 
to  a  right,  and  not  merely  for  what  is  called  consequential 
damage.  Looking  to  my  brother  Wightman^  precept, 
Sic  utere  tuo  &c.  (which  I  would  treat  with  more  re- 
verence than  my  brother  Erle\  I  say  that  there  was  a 
lesion  of  what  belonged  to  the  plaintifis  when  the  de- 
fendant did  that  which  necessarily  led  to  all  the  damage 
and  loss  of  which  the  plaintiffs  complain.  The  removal 
of  the  pillars  in  Simpson's  land,  and  the  'thrust"  which 
followed  in  1850,  appear,  from  the  statement  of  the 
arbitrator,  directly  and  necessarily  to  have  produced  the 
subsidence  of  the  surface  in  1854. 


V. 

Backhouse. 
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1858.  With  regard  to  the  authorities  cited,  I  will  merely 

~^okom7~  remark  that  Nicklin  v.  fVilliams{a)  is  expressly  in  point; 
and  that  the  decisions  relied  upon  to  shew  that  this  b 
an  action  for  consequential  damage,  complete  only  upon 
the  subsidence  of  the  surface,  may,  I  think,  be  distin- 
guished from  it. 

For  these  reasons,  I  concur  in  opinion  with  my 
brothers  Coleridge  and  Erie,  that  on  the  fifth  plea  there 
ought  to  be  judgment  for  the  defendant 

Judgment  for  the  defendant  on  the  fifth  plea. 

(a)  10  Esch.  269. 


isaiurdat,.  IN  THE  EXCHEQUER  CHAMBER. 

June  18tb, 


1859.] 


The  plaintii!s  appealed  against  the  above  decision. 
The  case  was  argued  in  the  Exchequer  Chamber  in 
Easter  Vacation,  1859  (a). 

Manisii/j  for  the  appellants  (plaintifiis  below).  The 
right  of  the  plaintiffs  is  not  to  an  easement;  it  is  an 
ordinary  right  of  property ;  Rowhotham  v.  Wihon  (6). 
The  right  is  to  have  their  land  supported ;  and  the  mine 
owner  is  guilty  of  no  wrong  as  long  as  he  does  not 
interfere  with  the  support,  though  he  take  away  all  the 
coal.  The  injury  complained  of  is  said,  by  the  learned 
Judges  constituting  the  majority  below,  to  be  an  injury 

(tf)  May  13th  and  Utb.  Before  WUlet  and  Bylea  Js.,  and  Martin, 
Watson  and  Bramwell  Bs. 

(6)  n  E.Sf  B.  123,  in  Exch.  Ch.,  aflBrming  the  judgment  of  Q.  B.  in 
Rowbotkam  v.  WUson,  6  E.  ^  B,  593. 
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to  a  right ;  so  that  the  invasion  of  the  right  alone,  with-  [1859.] 
out  any  other  injury,  creates  a  full  right  of  action.  That  bovoui 
is,  in  eflFect,  to  sanction  an  action  quia  timet  This  doc-  bacmoose. 
trine  would  in  fact  lead  directly  to  consequences  incon- 
sistent with  the  decision  of  Roberts  v.  Read  (a),  where  it 
was  held  that  an  action  might  be  brought  for  the  under- 
mining of  a  wall  which  had  fallen  within  the  time  of  the 
limitation,  though  the  act  of  undermining  was  more 
remote  than  the  limited  time ;  the  complaint  being  for 
the  consequential  damage.  That  case  was  strongly  ap- 
proved of  by  Abbott  C.  J.  in  GiUon  v.  Boddington  (b) ; 
and  it  was  recently  relied  upon  by  Cresswell  J.  in  Row^ 
botham  v.  ff^bon{e),  [^fVilks  J.  I  think  it  was  held 
that,  where  a  man  had  made  a  heap  of  materials  yrhich 
afterwards  fell  down  so  as  to  injure  the  adjoining  land, 
trespass  might  be  maintained :  can  there  be  a  power  of 
electing  between  case  and  trespass  ?]  An  action  might 
be  maintained  for  keeping  up  such  a  heap,  until  the 
mischief  occurred;  but  not  if  it  were  removed  before 
the  damage.  [Byles  J.  Take  the  common  case  of  a 
man  allowing  trees  to  be  on  his  land  which,  if  they  are 
allowed  to  grow  for  a  certain  time,  will  injure  the  land 
of  his  neighbour;  can  the  neighbour  maintain  an  action 
as  soon  as  the  trees  are  planted,  or  as  soon  as  an  acorn 
is  put  in,  and  before  the  trees  have  grown  so  as  to  be 
injurious  ?]  That  consequence,  absurd  as  it  is,  would 
follow  from  the  principle  affirmed  in  the  Court  below. 
In  Howell  v.  Young  (d),  where  an  attorney  was  sued  by 
his  client  for  negligently  taking  an  insufficient  security 
for  a  loan,  it  was  held  that  the  time  of  limitation  ran 
from  the  taking  of  the  security,  and  not  from  the  disco- 

(a)  16  East,  215.  (6)  Ry.  fir  Moo.  161. 

(e)  Q  E.^  B.  168.  (rf)  6  j5.  fir  C.  269. 
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[1859.]  ▼cry  of  the  insufficiency.  There  no  fresh  damage  had 
BokomT^  occurred,  the  loss  of  interest  constituting  only  a  measure 
Backhousb  ®^  ^^^  damage  done  by  the  original  loan  of  the  money 
on  insufficient  security :  there  was,  as  Hohrayd  J.  points 
out,  **  no  new  misconduct  or  negligence.*'  Here  that  of 
which  the  plaintiifs  complain  is  the  mischief  done  by 
the  defendant  keeping  the  mine  in  an  insecure  state  up 
to  the  time  of  the  subsidence.  Suppose  an  action  to 
have  been  brought  when  the  undermining  6rst  took 
place,  what  would  have  been  the  measure  of  damages  ? 
And  would  it  not  have  been  a  sufficient  answer,  that 
the  defendant  had  not  used  his  own  so  as  to  injure 
that  which  was  another's?  Besides,  if  the  action  then 
lay,  it  would  not  have  been  barred  by  the  defendant  at 
a  later  period,  before  action  brought,  taking  steps  to 
prevent  the  mischief  from  being  so  propagated  as  to 
reach  the  plaintifis'  land  at  all.  That  would  not  have 
barred  a  right  of  action  once  vested  :  yet  how  could  the 
defendant  have  been  liable  for  an  act  which  could  never 
do  harm?  Suppose  a  landowner  makes  a  drain,  and 
then  discovers  that,  owing  to  a  quicksand  on  his  land, 
the  drain  will  injure  his  neighbours  land  unless  steps 
be  taken  to  prevent  this ;  and  that  he  thereupon  does 
take  such  steps,  and  no  damage  follows:  he  surely  is 
not  liable  to  an  action. 

BoviUf  contra  (for  the  defendant  below).  The  argu- 
ment on  the  other  side  assumes  that  the  excavation  was 
made  in  a  place  at  which  the  plaintiff  had  no  right  to 
support :  but  that  is  contrary  to  the  fact.  Mcklin  v. 
Williams^a)  is  directly  in  point  There  land  had  been 
undermined  by  defendant,  so  as  to  cause  the  plaintiff's 

(a)  10  Exch,  259. 
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houses  to  subside;  and  for  this  a  compensation  was  [1859.] 
agreed  upon :  it  was  held  that  the  plaintiff  could  not  bonoki 
recover  for  the  damage  caused  by  a  subsequent  subsi-  b^q^hoto* 
dence,  no  fresh  act  having  been  done  by  the  defendant ; 
for  that  the  compensation  covered  the  prospective  da- 
mages incidental  to  the  one  act.  Wightman  J.  appears 
to  consider  that  there  is,  till  the  subsidence  occurs,  no 
infringement  of  the  rule  Sic  utere  tuo  ut  alienum  non 
laedas.  But  what  is  the  lesion  ?  It  is  the  violation  of 
the  right  to  support :  the  injury  is  complete  when  the 
right  is  violated.  In  Nicklin  v,  WilUams{a)^  Parke  B. 
distinguished  Roberts  v.  Read{b)  and  GUhn  v.  Bodding- 
ton  {c)f  on  the  grounds  that  the  right  in  those  cases  was 
not  injured,  so  that  the  complaint  was  entirely  for  the 
actual  damage,  and  that  there  was  an  intermediate 
agency  causing  the  mischief.  These  circumstances  dis- 
tinguish  those  two  cases  also  from  the  case  now  before 
the  Court.  [^Bramtoell  B.  What  do  you  say  the  right 
is?  To  the  natural  support,  or  to  either  that  or  an 
adequate  substitute  ?]  That  may  be  a  question  of  some 
di£Sculiy.  The  declaration  here  claims  the  right  of 
the  support  of  the  ground :  perhaps,  if  an  adequate  sup- 
port had  been  substituted,  that  might  have  answered  the 
action.  [ByUs  J.  Has  the  plaintiff  a  right  to  more 
than  a  8u£Scient  support  for  the  time  being  ?]  He  has 
a  right  to  a  permanent  support;  and,  if  this  is  taken 
away,  he  may  instantly  complain  though  the  fall  takes 
place  later ;  just  as  the  owner  of  an  upper  story  may 
complain  of  that  being  done  in  a  lower  story  which  cer- 
tainly, though  not  instantly,  will  cause  the  upper  story 
to  fall.     Suppose  the  plaintiff's  house  were  put  up  for 

(a)  10  Esch.  259.  (&)  16  Eati,  215. 

(e)  Ry.^  Mo.  161. 
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[1869.]  saIc  ill  ^e  iuteryal  between  the  undermining  and  the 
BosoMi  subsidence,  it  would  be  worth  a  less  price  by  reason  of 
Backhousi.  ^^^  undermining.  There  is  indeed  here  an  allegation 
of  special  damage ;  but  that  is  not  essential  to  the  action. 
The  distance  between  the  house  and  the  spot  where  the 
undermining  took  place  affects  only  the  question  of 
proof;  and  the  same  may  be  said  as  to  the  interval  of 
time.  [Bramwell  B.  Suppose  J?.'s  land  is  next  to  my  land 
and  supports  my  house ;  and  that  B.  so  works  that  my 
house,  for  want  of  the  support,  would  fall,  but  for  ^.'s 
land,  which,  lying  beyond  A's,  supports  all :  and  that 
then  A.  withdraws  his  support,  so  that  £.'s  land,  being 
unsupported,  no  longer  supports  my  house.  Can  I  sue 
B.  ?]  If  the  owner  of  the  house  had  the  right  to  the  sup- 
port of  i?.'s  land  he  could  sue  B. ;  though,  probably,  the 
case  has  not  arisen.  [Bytes  3.  In  all  the  cases,  the  right  in- 
sbtedupon  is  that  of  support  from  the  adjoining  land:  that 
support  the  plaintiff  has  had  till  the  effects  of  the  distant 
working  reached  the  adjoining  land.]  All  the  land  is  ad- 
joining or  **  contiguous"  in  the  sense  of  the  declaration, 
including  that  in  which  the  working  took  place.  It  is  not 
difficult  to  put  extreme  cases ;  but  the  common  sense  of 
mankind  would  apply  the  rule ;  and  a  jury  would  Gnd 
for  plaintiff  or  defendant  according  as  they  found  that 
there  was  or  was  not  damage.  [Martin  B.  Has  it  ever 
been  decided  that  the  action  will  lie  without  damage  ?] 
Perhaps  not,  in  fact  [Martin  B.  Would  not  the  action 
lie  without  any  allegation  of  right?]  If  it  would,  that 
would  be  only  because  the  right  would  be  implied  from 
the  facts  stated.  It  is  to  be  kept  in  mind  that  the  rule 
as  to  the  support  of  mere  land  is  different  from  the  rule 
as  to  the  support  of  houses  built  on  the  land.  In  GaWs 
Treatise  on  the  Law  of  Easements^  p.  216,  it  is  said: 
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**  As  far  as  the  mere  support  to  the  soil  is  concerned,  [1859.] 
such  support  must  have  been  afforded  as  long  as  the  bonomi 
land  itself  has  been  in  existence ;  and  it  would  seem,  In  Backhouse. 
all  those  cases  at  least  in  which  the  owner  of  land  has 
not)  by  buildings  or  otherwise,  increased  the  lateral 
pressure  upon  the  adjoining  soil,  that  he  has  acquired 
by  such  ancient  enjoyment  a  right  of  the  support  of  it, 
rather  as  a  right  of  property  than  as  an  easement,  as 
being  necessarily  and  naturally  attached  to  the  soil.'' 
But,  at  p.  218 :  "  Where,  however,  anything  has  been 
done  to  increase  the  lateral  pressure,  as  where  buildings 
have  been  erected,  it  appears  to  be  clearly  settled  that 
no  man  has  a  right  to  such  increased  support  unless  the 
building,  or  other  thing  which  makes  it  necessary,  is 
of  ancient  erection."  The  writer  comes  to  the  con- 
clusion established  in  Partridge  v.  Scott  (a),  which 
is  that,  in  the  case  of  a  house,  there  must  be  cir- 
cumstances from  which  a  grant  may  be  presumed. 
[Watson  6.  That  doctrine  has  been  much  questioned, 
as  in  Bowhotham  v.  Wilson  (&),  especially  in  the  elaborate 
judgment  of  my  brother  Cressioell,]  Mr.  Gak  (p.  223) 
cites  fit>m  the  judgment  in  Partridge  v.  Scott  (a): 
**  Rights  of  this  sort,  if  they  can  be  established  at  all, 
must,  we  think,  have  their  origin  in  grant."  If  this 
were  not  so,  every  house  would,  at  the  moment  of  being 
built,  acquire  the  right  to  support :  but  this  is  contrary 
to  all  the  authorities.  [Martin  B.  Judges  often  have, 
at  least  I  myself  often  have,  left  it  to  the  jury  to  say 
whether  the  building  of  the  house  has  made  any  differ- 
ence as  to  the  subsiding  of  the  land.]  The  general  law 
is  laid  down  in  Humphries  v.  Brogden  (o),  Smart  v. 

(a)  3  M.^  W.  320.  (6)  B  B,  8f  B.  123. 

(e)  12  Q.  B.  739. 


662  [trinity  vacation. 

[1859.]  Morion  (a),  Roberts  v.  Haines  (ft).  [BramweU  B.  Hum^ 
BoNOMi  phries  v.  Brogden  {c)  seems  to  me  to  be  rather  against  you. 
Backhodsk.  '^^^  effect  of  that  decision  is  that  the  owner  of  the 
surface  has  a  right  to  haye  it  supported:  you  say  he 
has  a  right  to  have  it  supported  by  the  land  in  its 
natural  state.  According  to  Humphries  v.  Brogden  (c\ 
if  artificial  support  had  been  substituted,  there  would 
have  been  no  ground  of  complaint.  Martin  6.  The 
rule  in  note  (2)  to  Mellor  v.  Spateman  {d)  is  that  the 
action  lies  where  aright  is  injured,  so  as  to  furnish  **  evi- 
dence in  future  in  favour  of  the  wrong  doer:"  but  that 
fails  here.]  It  is  not  laid  down  that  that  is  the  only 
case  in  which  the  invasion  of  a  right  is  a  ground  of 
action.  Nicklin  v.  Williams  (e)  asserts  the  principle 
generally.  [^ByUs  J.  If  one  might  suppose  the  original 
act  to  cause  damage  inevitably  and  irretrievably,  it 
might  be  as  you  say.]  Damage  is  not  requisite  at  all : 
the  action  lies  for  the  invasion  of  the  right;  and  NickUn 
V.  WUUams  (e),  which  a£Srms  that  view,  is  in  conformity 
with  Asldnf  v.  White  (^),  and  with  Mr.  Smith's  note  on 
that  case  (A).  [Wilks  J.  If  an  action  be  brought  for  an 
infringement  of  a  right,  and  damages  be  recovered  for 
the  injury  thereby  done,  will  the  consequence  be  that  no 
action  can  be  brought  for  a  repetition  or  continuance  of 
the  infringement?]  There  can  be  no  fresh  action  with* 
out  a  fresh  cause  of  injury.  [Wilks  J.  You  have  here 
two  successive  causes  of  injury,  the  digging  and  the 
neglecting  afterwards  to  supply  a  support]  According 
to  the  authorities,  as  pointed  out,  the  right,  alleged  in 

(a)  SE.^B.  30. 

(6)  6  E,^  B.  643,  in  Q.  B. ;  affirmed  on  appeal,  in  Ezch.  Ch. ; 
Haines  v.  Roberts,  1  E.  ^  B,  625. 

(c)  12  Q.  B,  739.  (tf)  1  Wms,  Sound.  346  b. 

(e)  10  Exch.  259.  {g)  2  Ld,  Raym.  938. 

(A)  1  SmitVs  L.  Ca.  212. 


▼. 

Backhoitbs. 
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the  declaration  and  confessed  in  the  plea  of  the  Statute  [1859.] 
of  Limitations,  must  be  taken  to  have  originated  in  grant  ^o^oui 
(either  by  deed  or  prescription)  of  the  owner  of  the 
land  where  the  undermining  complained  of  took  place. 
The  undermining  violated  that  right,  and  gave  a  cause 
of  action,  whether  there  was  damage  or  not,  just  as 
putting  a  bar  unlawfully  across  a  way  to  which  the 
plaintiff  was  entitled  would  of  itself  be  a  cause  of  action ; 
Bower  v.  Hill  (a)  Embrey  v.  Otoen  (&),  Rodgers  v.  No- 
will  (c),  Bhfeld  v.  Payne  {d),  The  Metropolitan  Association 
v.  Fetch  (e) ;  and  the  jury  may  estimate  prospective 
damages;  Hodsollv.  Stallebra88{g\  Vwlettv.  Sympson{h), 
Lord  Oakley  v.  2^  Kensington  Canal  Company  (t),  Cleyy 
V.  Dearden  (A),  Wordsworth  v.  Harley  (/).  Sowbotham 
V.  WUsan  (m)  was  for  an  injury  to  the  surface  only : 
that  case,  as  has  been  pointed  out,  is  distinguishable 
from  the  case  of  injury  to  a  house.  It  is  suggested  that 
the  rule  for  which  the  plaintiff  contends  would  produce 
hardship,  because  the  plaintiff  did  not  know  of  the  act. 
But  the  rule  has  repeatedly  been  held  to  apply  in  cases 
where  the  same  hardship  would  exist ;  Howell  v.  Young  {n)y 
Brown  v.  Howard  {o\  Imperial  Gas  Light  and  Coke  Com- 
pany V.  London  Gas  Light  Company  (p). 

Manisty^  in  reply.  An  action  would  certainly  lie  for 
the  infringement  of  the  right:  but  the  right  here  was, 
to  have  the  house  supported ;  and,  as  long  as  it  was  sup- 

(a)  1  New  Ca.  549.  555.  (6)  6  Exeh.  353.  368. 

(c)  5  Com.  B,  109.  {d)  4  P.  ^  Ad,  410. 

(e)  5  Com.  B.  N.  S.  504.  511.  C^)  11  A.  ^  E.  301. 

(A)  BE.^  B.  344.  (I)  5B,^Ad.  138. 

(A)  12  Q.  B.  576.  (/)  1  B.  ^  Ad.  391. 

(m)  SB.^B.  1-23.  (n)  6  B.  ^  C,  259. 

(o)  2  Br,  ^  B.  73.  {p)  10  Exch.  39. 


654  [trinity  vacation. 

[1859.]  portedy  that  right  was  not  infnnged.  In  Nicklin  v. 
Bq^q^j  Williams  (a)  the  disturbed  stratum  was  itself  immediate]  j 
Backhousb  ^^cessary  to  the  support  of  the  house,  as  was  assumed 
by  the  Court  in  the  judgment.  Probably,  however,  the 
language  of  that  judgment  would  have  been  different  if 
the  Court  had  had  before  them  the  decision  of  the  Ex- 
chequer Chamber  in  Rowboiham  v.  Wihon  (A). 

Cur.  adv.  wilt. 

WiLLES  J.  now  delivered  the  judgment  of  the  Court. 

This  is  a  proceeding  in  error  upon  a  judgment  of  the 
Court  of  Queen's  Bench,  and  was  brought  to  question 
the  decision  in  that  case  and  a  judgment  of  the  Court 
of  Exchequer  in  Nicklin  v.  Williams  (a).  In  the  Court 
of  Queen's  Bench  Mr.  Justice  Wightman  differed  from 
the  majority  of  the  Court;  some  of  whom  expressed 
their  opinion  with  very  great  doubt. 

The  question  argued  before  us^may  be  stated  in  a  very 
few  words.  The  plaintiff  was  owner  of  the  reversion  of 
an  ancient  house.  The  defendant,  more  than  six  years 
before  the  commencement  of  the  action,  worked  some 
coal  mines  280  yards  distant  from  it.  No  actual  damage 
occurred  until  within  the  six  years. 

Question:  Is  the  Statute  of  Limitations  an  answer  to 
the  action?  Or,  in  other  words,  did  the  cause  of  action 
accnie  within  the  six  years  ?  The  majority  of  the  Court 
of  Queen's  Bench  thought  it  did  not. 

The  right  to  support  of  land  and  the  right  to  support 
of  buildings  stand  upon  different  footings  as  to  the  mode 
of  acquiring  them,  the  former  being  primal  facie  a  right 
of  property  analogous  to  the  flow  of  a  natural  river,  or 

(a)  10  Exth,  259.  (6)  ^  E.  ^  B,  123. 
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of  air;  RowbaihamY.  Wikon{a)\  though  there  may  be  cases  [1859.] 
in  which  it  would  be  sustaiued  as  matter  of  grant  (see  bomoki 
The  Caledonian  Railway  Company  v.  Sprot  (6) ) ;  whilst  backhous*. 
the  latter  must  be  founded  upon  prescription  or  grant, 
express  or  implied:  but  the  character  of  the  rights, 
when  acquired,  is  in  each  case  the  same.  The  question 
in  this  case  depends  upon  what  is  the  character  of  the 
right ;  viz.  whether  the  support  must  be  afforded  by  the 
neighbouring  soil  itself,  or  such  a  portion  of  it  as  would 
be  beyond  all  question  sufficient  for  present  and  future 
support,  or  whether  it  is  competent  for  the  owner  to 
abstract  the  minerals  without  liability  to  an  action  unless 
and  until  actual  damage  is  thereby  caused  to  his  neigh- 
bour. The  most  ordinary  case  of  withdrawal  of  support 
is  in  town  property,  where  persons  buy  small  pieces  of 
land,  frequently  by  the  yard  or  foot,  and  occupy  the 
whole  of  it  with  buildings.  They  generally  excavate 
for  cellars,  and  in  all  cases  make  foundations;  and,  in 
lieu  of  support  given  to  their  neighbour's  land  by  the 
natural  soil,  substitute  a  wall.  We  are  not  aware  that 
it  has  ever  been  considered  that  the  mere  excavation  of 
the  land  for  this  purpose  gives  a  right  of  action  to  the 
adjoining  owner  and  is  itself  an  unlawful  act,  although 
it  is  certain  that  if  damage  ensued  a  right  of  action 
would  accrue.  So  also  we  are  not  aware  that,  until  the 
case  of  Nicklin  v.  Williams  (c),  it  had  ever  been  sup- 
posed that  the  getting  coal  or  minerals,  to  whatever 
extent,  in  a  man's  own  land  was  an  unlawful  act,  although, 
if  he  thereby  caused  damage  to  his  neighbour,  he  was 
undoubtedly  responsible  for  it.  The  right  of  action 
was  supposed  to  arise  from  the  damage,  not  from  the  act 

(a)  S  E.^  B.  \2i.  (b)  2  Maeq.  Se.  App,  449. 

(c)  10  Exth.  259. 
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[1859.]  of  the  adjoining  owner  in  his  own  land.  The  law  favours 
BoHOKi  ^^^  exercise  of  dominion  by  every  one  upon  his  own  land, 
Backhouse.  ^^^  ^*®  using  it  for  the  most  beneficial  purpose  to  himself. 
As  we  have  already  said,  the  defendant's  proposition 
is  that  the  adjoining  owner  is  entitled  to  have  the  adja- 
cent land  remain  in  its  natural  condition ;  he  does  not 
and  cannot  contend  that  an  artificial  substitute  would 
prevent  a  cause  of  action.  For,  if  he  did,  if  he  admitted 
that  a  man  might  excavate  the  natural  soil  to. an  extent 
dangerous  to  the  adjoining  owner,  provided  he  applied 
a  remedy  in  time  to  prevent  damage,  as  by  putting  props 
or  a  wall,  this  consequence  would  follow :  that  he  must 
have  time  within  which  to  do  it ;  and  that  time  would 
be  any  time  until  damage  resulted ;  which,  in  effect, 
would  be  to  say  that  there  was  no  cause  of  action  till 
actual  damage.  If  the  defendant  is  right,  these  conse- 
quences follow :  whenever  a  mine  or  quarry  is  worked, 
the  worker  may  be  subjected  to  actions  by  all  surround- 
ing owners ;  nay,  they  would  in  self-defence  be  compelled 
to  bring  them,  if  there  was  any  reasonable  ground  to 
suppose  that  the  working  would  in  time  produce  damage 
to  their  property.  It  would  be  in  vain  that  the  worker 
should  say:  ^'You  will  not  be  injured;  the  workings 
are  not  injurious ;  if  they  turn  out  likely  to  be  so,  I  will 
take  means  to  prevent  it ;  at  all  events  wait  till  you  are 
injured.^  Vexatious  and  oppressive  actions  might  be 
brought,  on  the  one  hand ;  and,  on  the  other,  an  unjust 
immunity  obtained  for  secret  workings  of  the  most  mis- 
chievous character,  but  the  result  of  which  did  not  ap- 
pear within  six  years.  The  inquiry  in  such  cases  would 
be  little  better  than  speculative.  The  character  of  the 
soil,  the  inclination  of  the  strata,  the  depth  and  extent 
of  the  works,  the  distance  and  nature  of  the  land  sup- 


▼. 
Backhouse. 
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posed  to  be  in  danger,  and  other  considerations,  would  [1859.] 
make  the  inquiry  of  such  a  character  that  the  only  pru-  bonomi 
dent  verdict  would  be  "  Not  proven."  In  many  cases, 
damages  would  be  given  where  none  could  be  sustained ; 
while  they  would,  in  other  cases,  be  given  where  they 
ought  to  be  withheld. 

There  is  no  doubt  that  for  an  injury  to  a  right  an 
action  lies:  but  the  question  is.  What  is  the  plaintiff's 
right  ?  Is  it  that  his  land  should  remain  in  its  natural 
state,  unaffected  by  any  act  done  in  the  neighbouring 
land,  or  is  it  that  nothing  should  be  done  in  the  neigh- 
bouring land  from  which  a  jury  would  find  that  damage 
might  possibly  accrue?  There  is  no  doubt  that  in 
certain  cases  an  action  may  be  maintained,  although 
there  is  no  actual  damage.  The  rule  laid  down  by  Ser- 
jeant Williams,  in  note  (2)  to  Mellar  v.  Spateman  (a),  is 
that,  whenever  an  act  injures  another's  right,  and  would 
be  evidence  in  future  in  favour  of  the  wrong-doer,  an  ac- 
tion may  be  maintained  for  an  invasion  of  the  right,  with- 
out proof  of  any  specific  damage.  This  is  a  reasonable 
and  sensible  rule ;  but  it  has  no  application  to  the  pre- 
sent case ;  for  the  act  of  the  defendant  in  getting  the  coal 
would  be  no  evidence  in  his  favour  as  to  any  future  act : 
getting  the  coal  was  an  act  done  by  him  in  his  own  soil 
by  virtue  of  his  dominion  over  it.  If  the  question  were 
unaffected  by  decision,  we  cannot  but  think  that  the 
contention  on  the  part  of  the  plaintifis  in  error  is  correct. 
That  on  behalf  of  the  defendant  is,  that  the  action  must 
be  brought  within  six  years  after  the  excavation  is  made, 
and  that  it  is  immaterial  whether  any  actual  damage  has 
occurred  or  not    The  jury,  according  to  this  view,  would 

(a)  I  rau.  SamuL  346  6. 
B.   B.   &  K.  2   U 


658  [TRINITY  VACATION. 

[1859.]  have  therefore  to  decide  upon  the  speculative  question^ 
BoKOMz  Whether  any  damage  was  likely  to  arise ;  and  it  might 
Backhoobb.  ^®^  ^  ^^  *^  many  cases  they  would,  upon  the  evi- 
dence of  mineral  surveyors  and  engineers,  find  that  no 
damage  was  likely  to  occur,  when  the  most  serious  injury 
afterwards  might  in  fact  occur,  and  in  others  find  and 
give  laige  sums  of  money  for  apprehended  damage,  which 
in  point  of  fact  never  might  arise.  This  is  certainly  not 
a  state  of  the  law -to  be  desired.  On  the  other  hand,  the 
plaintifis  in  error  rely  upon  the  ordinary  rule  that  dam- 
num and  injuria  must  concur  to  confer  a  right  of  action, 
and  that,  although  only  one  action  could  be  maintained 
for  damage  in  respect  of  such  a  claim,  nevertheless  it 
would  be  essential  that  some  damage  should  have  hap- 
pened before  a  defendant  was  made  liable  for  an  act 
done  in  his  own  land.  Actions  upon  contract  and  ac- 
tions of  trespass  for  direct  injuries  to  the  land  of  another 
are  clearly  distinguishable. 

No  authority  is  cited  in  Nicklin  v.  WiUiam$  (a)  for  the 
judgment  there  given  :  and,  although  the  judgment  in 
that  case  is  distinct  upon  the  point,  it  nevertheless  was 
extrajudicial ;  for  before  the  former  action  was  com- 
menced  it  is  obvious  that  actual  damage  had  been  sus- 
tained ;  in  which  case  another  principle  applies,  viz., 
that  no  second  or  fi^sh  action  can  under  such  circum- 
stances be  brought  for  subsequently  accruing  damage : 
all  the  damage  consequent  upon  the  unlawful  act  is  in 
contemplation  of  law  satisfied  by  the  one  judgment  or 
accord.  We  are  not  insensible  to  the  consideration  that 
the  holding  damage  to  be  essential  to  the  cause  of  action 
may  extend  the  time  during  which  persons  working 

(a)  10  ExdL  260. 
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minerals  and  making  excavations  may  be  made  respon-      [1859.] 
sible ;  but  we  think  that  the  right  which  a  man  has  is       bonomi 
to  enjoy  his  own  land  in  the  state  and  condition  in  which    backhousi. 
nature  has  placed  it»  and  also  to  use  it  ifi  such  manner 
as  he  thinks  fit,  subject  always  to  this :  that,  if  his  mode 
of  using  it  does  damage  to  his  neighbour,  he  must  make 
compensation.      Applying  these  two  principles  to  the 
present  case,  we  think  that  no  cause  of  action  accrued 
for  the  mere  excavation  by  the  defendant  in  his  own 
land,  so  long  as  it  caused  no  damage  to  the  plaintiff; 
and  that  the  cause  of  action  did  accrue  when  the  actual 
damage  first  occurred. 

We  should  be  unwilling  to  rest  our  judgment  upon 
mere  grounds  of  policy ;  but  we  cannot  but  observe  that 
a  rule  of  law,  or  rather  the  construction  of  a  Statute  of 
Limitation,  which  would  deprive  a  man  of  redress  after 
the  expiration  of  six  years,  when  the  act  causing  the 
damage  was  unknown  to  him,  and  when  in  very  many 
instances  he  would  be  in  inevitable  ignorance  of  it,  would 
be  harsh,  and  contrary  to  ordinary  principles  of  law. 

The  judgment  must  therefore  be  reversed,  and  judg- 
ment given  for  the  plaintifik 

Judgment  reversed. 
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Tuetday,        The   Major,   Aldermen  and  Burgesses  of  the 
Borough  of  Cambridge  against  John  Dennis. 


^HE  declaration  alleged  that  one  WiUiam  Herring 
Smith,  since  deceased^  the  defendant,  and  one 
Charki  Edward  Brawn,  on  4th  December,  1839,  bj 
their  writing  obligatory,  sealed  with  their  respective 
seals,  acknowledged  themselves  to  be  jointly  and  seve- 
rally bound  to  plaintifis  in  1000/.,  to  be  paid  to  plaintifls. 
Which  said  writing  obligatory  was  and  is  subject  to  a 
condition  thereunder  written:  Whereby,  after  reciting 
that  the  said  W.  H.  Smith  had  been,  under  the  provi- 
sions of  the  statute  &c.  (5  &  6  fl^.  4.  c.  76.),  appointed 
by  the  council  of  the  borough  of  Cambridge  to  be 
treasurer  of  the  borough,  and  further  reciting  that  it 
had  been  required  and  agreed  that  defendant  and 
C.  E.  Brown  should  join  with  the  said  W.  H,  Smith  in 
the  said  writing  obligatory  for  the  due  execution  of  the 
said  office,  the  condition  of  the  said  writing  obligatory 
was  and  is  declared  to  be  such  that,  if  the  said  JF.  H. 

yjliS'l^'lating  ^^^  8^°"^^  ^®^  ^^^  faithfully  account  to  the  plain- 
to  tho  said 
office,  the  bond  sboald  bo  void,  otborwise  &c. 

In  a  declaration  by  the  obligee  againtt  the  obligor,  it  was  aveired  that,  ander  the  appoint* 
ment  in  the  condition  mentioned,  and  divers  subsequent  annual  appointments  in  every 
successive  year,  S.  continued  to  be  treasurer  from  the  time  of  the  execution  of  the  bond  till 
Stat.  6  &  7  FicL  c.  89.  passed,  when  S.,  in  accordance  with  the  last  mentioned  Act,  was 
appointed  treasurer,  and  held  office  during  the  pleasure  of  the  council  till  bis  death ;  and 
that  the  office,  at  S/s  last  appointment,  and  until  his  death,  continued,  in  its  nature,  func- 
tions and  duties,  to  be  the  same  office  as  that  mentioned  in  the  condition.  A  b«ach  was 
then  assigned,  sileging  a  malversation  by  S,,  while  he  remained  treasurer  as  aforesaid,  not 
stated  to  have  occurred  within  the  year  from  his  first  appointment,  but,  to  wit,  on  a  day 
named,  which  was  subsequent  to  the  appointment  under  stat  6  &  7  Frrf.  e.  B9, 

Declaration  held  bad  on  demurrer.  For  that,  under  stat  6  &  6  If.  4.  e.  76.  (sect.  58), 
the  appointment  mentioned  in  the  condition  was  for  one  ycsr  only ;  and  the  liability  of  the 
obligor  could  not  extend  to  the  holdinff  under  stat.  6  &  7  Fiet  e.  89.,  which  (sect  6)  makes 
the  office  to  be  an  office  held  during  the  pleasure  of  the  council. 


The  condition 
of  a  bond  re- 
cited that  S» 
had  been  ap- 
pointed, under 
sUt  5&6 
IT.  4.  c.  76., 
treasurer  to 
a  borouffh ; 
and  declared 
that  it  had 
been  agreed 
that  the  obligor 
should  join 
with  S.  in  the 
bond  for  the 
due  perform- 
ance of  the 
office:  and 
the  condition 
was  declared 
to  be  that,  if' 
i^.  should  duly 
perform  the 
office  accord- 
ing to  the 
provisions  of 
the  said  sta- 
tutes, and  of 
such  statutes 
as  might  be 
thereafter 


XXI.   VICTORIA.  661 

tiffs  for  all  and  every  sum  and  sums  of  money  which  1953, 
might  come  to  hb  hands,  or  be  by  him  received  as  such  ^^^  ^ 
treasurer  as  aforesaid,  and  did  and  should  in  all  things  Cambridge 
well,  truly,  diligently  and  faithfully,  to  the  best  of  his  Di^kw. 
abilities,  and  according  to  the  provisions  of  the  statute 
hereinbefore  mentioned,  and  of  such  statutes  as  might 
be  thereafter  passed,  relating  to  the  said  office,  conduct 
himself  in  the  said  office  of  treasurer,  and  well  and  duly 
perform  and  execute  all  and  every  the  duties  which 
should  belong  to  the  said  office,  then  the  said  writing 
obligatory  should  be  void  and  of  no  effect,  or  else  should 
remain  in  full  force,  &c.  Averment  that,  under  and  by 
virtue  of  the  said  appointment  in  the  said  condiuon  of 
the  said  writing  obligatory  mentioned,  and  of  divers 
subsequent  annual  appointments  made  in  every  suc- 
cessive year  by  the  council  of  the  said  borough^  in 
accordance  with  the  provisions  of  the  sdd  statute  in  the 
said  condition  mentioned  and  referred  to,  fF.  H.  Smith 
continued  to  be,  and  was,  treasurer  of  the  borough  from 
the  time  of  the  making  of  the  said  writing  obligatory 
until  and  upon  a  certain  day  after  the  passing  of  an 
Act  &C.  (6  &  7  Vict  c.  89.),  to  wit  until  and  upon 
the  9th  November i  1843.  On  which  said  last  mentioned 
day  W.  H.  Smith  was,  in  accordance  with  the  provisions 
of  the  said  last  mentioned  Act,  duly  appointed  to  be 
treasurer  of  the  borough,  to  hold  the  said  office  during 
the  pleasure  of  the  council  for  the  time  being  of  the 
borough,  and  continued  to  be  and  was  treasurer  of  the 
borough  under  and  by  virtue  of  the  said  last  mentioned 
appointment  until  and  upon  a  certain  day  passed  before 
the  commencement  of  this  suit,  to  wit  until  and  upon 
24th  Aprilt  1857.  On  which  said  last  mentioned  day 
W.  H.  Smith  died.    That  the  said  office  of  treasurer. 
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1858.  at  the  time  of  the  said  last  mentioned  appointment  of 
^^y„  of  IV.  H.  Smith  thereto,  and  thence  daring  his  continuance 
Cambridge  therein,  by  virtue  of  the  last  mentioned  appointment, 
Denkib.  ^ng^  and  continued,  in  the  nature,  functions  and  duties 
thereof,  the  same  oflSce  of  treasurer  in  the  said  condition 
mentioned,  and  not  another  or  different  o6Sce.  And, 
for  assigning  a  breach  of  the  condition  of  the  writing 
obligatory,  plaintifls  say  that,  whilst  fF.  H.  Smith  con- 
tinued to  be  and  was  such  treasurer  of  the  borough  as 
aforesaid,  to  wit  on  Ist  September ^  1847,  and  on  divers 
days  and  times  between  that  day  and  the  time  of  the 
death  of  him  the  said  W.  JET.  Smith,  divers  sums  of 
money,  amounting  in  the  whole  to  a  large  sum  of  money, 
to  wit  the  sum  of  2745/.  lOs.  4^.,  came  into  the  hands 
of,  and  were  received  by,  him,  the  said  fF.  H.  Smith, 
as  such  treasurer  as  aforesaid.  Yet  fF.  H.  Smiffi  did 
not  in  his  lifetime,  nor  did  his  executors,  or  any  one  on 
his  behalf,  since  his  death,  well  and  faithfully,  or  at  all, 
account  to  plaintifis  for  the  said  moneys  so  received  by 
him  as  aforesaid,  or  any  part  thereof,  but  wholly  neglected 
and  omitted  so  to  do ;  and  the  same  still  remain  and  are 
wholly  unaccounted  for  to  plaintiffs.  And,  for  assigning 
a  further  breach  of  the  condition  of  the  writing  obli- 
gatory, according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  plaintiift  further  say  that  fF  H. 
Smith  did  not,  whilst  he  continued  and  was  such  treasurer 
of  the  said  borough  as  aforesaid,  well,  truly  and  faith- 
fully, and  according  to  the  provisions  of  the  several 
statutes  in  that  behalf  relating  to  the  said  office,  conduct 
himself  in  the  said  office  of  treasurer,  but,  on  the  con- 
trary thereof,  he,  the  said  W.  H.  Smith,  whilst  he  con- 
tinued to  be  and  was  such  treasurer  as  aforesaid,  to  wit 
on  1st  September,  1847,  and  on  divers  days  and  times 
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between  that  day  and  the  time  of  his  death,  wrongfully        1858. 
withheld  and  misapplied  divera  sums  of  money,  amount-      Ma^of 
ing  to   a  large  sum   of  money,  to  wit  the  sum  of   Cambbimi 
274SL  lOs.  4^,  which  had  been  before  then  coUected      ^>»»- 
and  received  by  him  for  and  on  account  of  plaintifis, 
and  converted  the  same  to  his  own  use.    By  reason  of 
which  said  several  breaches  the  said  writing  obligatory 
became  and  is  forfeited 

Demurrer.    Joinder. 

The  defendant  also  pleaded  two  pleas;  to  which  the 
plaintiffs  demurred;  and  the  defendant  joined  in  de- 
murrer :  but,  no  judgment  having  been  given  on  these 
pleas,  the  report  is  confined  to  the  declaration. 

Lush,  for  the  plaintiff.  The  declaration  shews  a  good 
cause  of  action.  On  the  other  side,  it  will  be  argued 
that  the  bond  was  conditioned  only  for  the  due  per- 
formance by  Smith  of  the  oflBce  to  which  he  had  been 
appointed  and  which  he  held  when  the  bond  was  exe- 
cuted :  and  that  this  oBSce, under  stat  6&6fF.4.c.  76. 
«•  58.,  was  for  a  year  only ;  and  that  the  breach  is  not 
shewn  to  have  occurred  before  the  expiration  of  the 
year.  But  the  condition  comprehends  the  performance 
by  him  of  duties  falling  upon  him,  not  only  under  that 
statute,  but  tinder  **  such  statutes  as  might  be  thereafter 
passed."  Now,  under  a  subsequent  statute,  6  &  7  Vict 
c.  89.  #.  6.,  the  office  is  held  during  the  pleasure  of  the 
council.  Therefore,  within  the  obvious  meaning  of  the 
condition,  Smith  held,  throughout,  the  office  to  which 
he  was  originally  appointed.  Accordingly,  in  Mayor  of 
Dartmouth  v.  SUly  (a),  where  the  condition  was  that  the 

(a)  1  E.^B.  97. 
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1858.       treasurer  should  act  in  conformance  with  stat.  5  &  6  ^  4. 

MayoroT"  *^'  ^^-j  "and  all  other  laws  and  regulations  now  or  hereafter 

Cambridoj!    jq  Jj^  Jjj  jjjj^g  touching  the  said  oflSce  of  treasurer,*  it  was 

Derhib.      held  iQ  extendto  the  performance  of  duties  understat  6  &  7 

Vict  c.  89.9  which  passed  after  the  original  appointment 

The  words  here  are  rather  stronger;  for  they  expressly 

refer  to  future  statutes.     The  insertion  of  these  words 

distinguishes  the  case  from  the  authorities  which  may 

be  cited  on  the  other  side,  such  as  Lord  ArUngton  v. 

Merricke  (a)t 

Sir  Fitzroy  KeUy^  contra.  There  can  be  no  question 
as  to  the  general  rule.  Where  the  principal  incurs  a 
new  liability  the  bond  is  at  an  end,  unless  the  language 
of  the  condition  expressly  includes  such  new  liability. 
In  that  case,  no  doubt,  the  surety  continues  liable,  be- 
cause he  was  at  liberty,  if  he  chose,  to  contract  to  do  so. 
He  may  contract  to  be  liable  for  the  performance  of  a 
duty  under  a  fresh  appointment.  [Lord  Campbell  C.  J. 
And  that,  though  the  nature  of  the  office  be  changed.] 
That  may  also  be  provided  for,  by  apt  words.  Thus,  in 
Ostoald  V.  Mayor,  Aldermen,  and  Burgesses,  of  Berwick" 
upon-Tweed  {b),  the  covenant  had  the  words  **in  conse- 
quence of  the  said  election,  or  under  any  annual  or 
other  future  election  :**  and  the  liability  was  held  to 
continue  under  future  elections,  though  stat  6  &  7  VicU 
c.  89.  had  intervened.  And  in  Mayor  of  Dartmouth  v. 
Silly  (c)  there  were  the  words  "  whether  by  virtue  of 

(a)  2  SoMnd.  403. 

(6)  5  H,  L,  Ca,  856,  in  Dom.  Proc.,  aiBrming  the  Judgment  of  Exch. 
Ch.  in  Mayor  of  BtrwUk  v.  OiwaU,  3  B,  ir  B,  653,  which  aflBrmed  the 
judgment  of  Q.  B.  in  Mayor  of  Berwick  v.  Oswald,  I  B,  ^  B.  295. 

(c)  7  E,^  B.  97. 
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hid  present  or  any  subsequent  appointment  to  the  said  1858. 
office :"  those  words  of  course  did  away  with  any  objec-  Mayor  of 
tion  to  the  want  of  identity  of  appointment :  but  there  Cambbidob 
are  no  such  words  here.  Another  objection  there  was  I>«nkw. 
raised,  it  is  true,  on  the  ground  that  the  nature  of  the 
office  was  changed;  and  it  was  with  reference  to  this 
objection  that  the  words  pointing  to  future  regulations 
were  insisted  upon.  But  the  objection  here  b  to  the 
want  of  words  applicable  to  any  future  appointment  at 
all.  The  mention  here  of  '^such  statutes  aa  might 
be  thereafter  passed"  is  for  the  purpose  of  meeting  any 
objection  arising  from  a  legislative  change  in  the  duties 
during  the  year  over  which  the  appointment  was  to 
extend.  They  do  not  relate  to  a  change  in  the  length 
of  tenure.  Possibly,  if  a  statute,  during  that  year,  had 
enlarged  the  time  during  which  the  then  holders  were 
to  retain  office,  the  words  might  have  carried  the  liability 
on ;  though  that  seems  very  questionable.  The  decisions 
mentioned  in  notes  (5)»  («),  (/),  (ff)  and  (A),  to  Lord 
Arlington  v.  Merriche  (a),  are  conclusive  as  to  the  limi- 
tation of  the  liability  in  cases  where  there  are  not  words 
like  those  in  Oswald  v.  Mayor^  Aldermen^  and  Burgesses^ 
of  BertDick-uponrTweed  (i)  and  Mayor  of  Dartmouth  v. 
Silly  (c).  Peppin  v.  Cooper  (d)  is  exactly  in  point  There, 
as  here,  the  office  (of  collector  of  assessed  taxes  under  stat. 
43  Cr.  3.  c.  99.  s.  12.)  was  annual ;  and  the  condition  of 
the  bond  (under  sect.  13)  was  for  faithful  collecting  *^  from 
lime  to  time,  and  at  all  times  thereafter,'*  all  rates  &c. 
*'  which  then  were,  or  should  or  might,  at  any  time  there- 
after, be  rated"  &c. :  and  it  was  held  that  the  condition 
applied  only  to  the  current  year.  Abbott  C.  J.  said  that  the 

(a)  2  Wnu.  Saund.  414.  (6)  5  H.  L.  Ca.  856. 

(e)  1  E.^  B.  97.  (d)  ^B.^Ald.  431. 
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1858.       words  **at  all  times  hereafter"  must  be  construed  with 

M.yor  of      reference  to  the  recital  in  the  condition,  and  to  the  nature 

Cambeidgb    ^f  ^jjg  appointment  there  mentioned,  which  must  be 

DsMNis.      learned  from   the   Act  of  Parliament.     In  Ihfbus  v. 

Gibbs  (a)  the  bond  was  held  to  be  at  an  end  because 

the  nature  of  the  office  (bailiff  of  a  county  court)  had  been 

materially  altered  by  the  enlargement  of  the  jurisdiction 

consequent  upon  later  legislation. 

Lush  was  heard  in  reply. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the  par- 
ties did,  in  fact,  look  beyond  the  current  year.  But, 
judicially  and  technically,  I  am  not  at  liberty  to  come 
to  that  conclusion.  For,  according  to  the  authorities, 
when  the  office  in  respect  of  which  the  security  is  given 
is  for  a  year  only,  express  words  are  required  to  make 
the  security  extend  to  more  than  the  year.  It  seems  to 
me  that  the  words  here  are  not  so  strong  as  those  in 
Oswald  y.  Mayor,  Aldermerif  and  BurgesseSy  of  Berwick* 
upon-Tweed  {b)  or  as  those  in  Mayor  of  Dartmouth  y. 
Silfy{c)y  nor  stronger  than  those  in  Peppin  v.  Cooper  (d). 
I  should  have  thought  that  the  words  in  the  last  men- 
tioned case,  '*  at  all  times  thereafter,"  meant  that  the 
security  should  be  in  force  as  long  as  the  officer  held  the 
office :  but  the  Court  held  that  this  was  not  so,  and  that 
the  security  continued  only  during  the  year  of  office.  I 
think,  therefore,  that  the  words  here,  *'such  statutes  as 
might  be  thereafter  passed,''  ^PP^J  ^^^7  ^^  statutes  that 
might  be  passed  during  the  year  of  office :  it  seems  to 
me  that  this  view  is  not  contradicted  by  the  circumstance 

(a)  6  E.^  B.  902.  (b)  5  H.  L.  Co.  856. 

(e)  1  S.^B.  97.  (d;  2  B.^  Aid,  431. 


XXL    VICTORIA.  667 

that  the  plural  word,  *<  statutes,"  is  used.  I  think,  there-  1858. 

fore,  that  the  sureties  are  not  responsible  for  anything  myorcir' 

occurring  after  the  expiration  of  the  current  year  of  oBSce,  Cambridgb 

though  they  in  fact  probably  acted  upon  the  supposition  I>b»»"« 
that  the  securi^^  ran  on  as  long  as  the  party  was  in  office. 
I  must  therefore  hold  the  declaration  bad 

CoLERiDQB  J.  I  am  of  the  same  opinion.  I  do  not 
know  that  I  entirely  agree  with  my  Lord  as  to  what  was 
probably  passing  through  the  minds  of  the  parties  when 
they  executed  this  bond.  I  incline,  from  what  generally 
passes  on  these  occasions,  to  believe  that  the  parties  did 
not  think  much  about  the  point,  but,  knowing  that  the 
office  was  annual,  gave  their  security  for  it  as  they  found 
it  However,  supposing  that  not  to  be  so,  we  are  clearly 
not  at  liberty  to  resort  to  such  considerations  in  con- 
struing this  instrument:  we  must  take  its  words,  and 
apply  the  law  to  them.  It  is  admitted  that,  prim&  facie, 
the  security  would  be  limited  to  the  time  for  which  the 
office  was  appointed;  and  it  lies  on  the  plain tifis  to  dis- 
place this.  And  that  seems  to  me  just  The  obligor 
knows  at  the  time  the  extent  to  which  he  b  bound,  and 
may  estimate  the  liability  which  will  devolve  on  him 
during  the  time :  but  he  cannot  know  what  liability  may 
devolve  on  him  at  a  distant  time.  Suppose  two  different 
instruments  in  writing  were  presented  to  him,  and  he 
were  asked,  **  Will  you  be  surety  for  one  year,  or  for  the 
whole  life  of  the  officer  if  he  continues  in  office  ?",  would 
not  any  man  consider  that  there  was  a  great  difference 
between  the  two?  I  think,  therefore,  the  presumption 
is  that  the  defendant  proceeded  upon  the  state  of  things 
which  he  knew  to  exist ;  and  that  was,  that  the  officer 
was  appointed  for  a  year,  and  was  liable  to  be  not  ap- 
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1858.  pointed  for  a  second  year.  If  that  was  presented  to  the 
Mayor  of  ^^^^  of  the  Surety,  he  would  execute  the  bond  with  the 
Caubuidqh  knowledge  that  bis  liability,  unless  the  terms  of  the  in- 
Deknib.  strument  were  altered,  would  be  over  at  the  end  of  the 
year.  Few  persons  undertake  such  obligations  willingly ; 
they  are  pressed  by  friends,  and  do  not  like  to  refuse ; 
but  the  less  the  risk  is,  the  better  they  are  pleased.  Then, 
what  are  the  words  here  upon  which  Mr.  Lush  relies  as 
creating  more  than  the  ordinary  liability?  **  Such  statutes 
as  might  be  thereafter  passed."  No  doubt  those  words 
may  mean  **  such  statutes  as  may  be  passed  during  any 
time  for  which  the  officer  shall  hereafter  be  appointed  ;*' 
but  they  may  mean  also  ^'  such  statutes  as  may  be  passed 
while  he  holds  under  the  present  appointment;"  that  is, 
the  current  year  of  office :  the  meaning  may  be  that  the 
surety  is  willing  to  take  his  chance  of  any  change  that 
may  occur  during  the  year,  and  to  undertake  such  con- 
tingent liability  for  that  time.  Now,  if  the  latter  may  be 
the  meaning,  then  I  crave  in  aid  the  presumption  of  the 
greater  probability,  which  I  think  overpowering.  I  think, 
therefore,  that  judgment  should,  be  given  for  the  de- 
fendant 

Erle  J.  Looking  at  the  mere  words,  I  am  obliged 
to  come  to  the  same  conclusion.  The  bond  relates  to 
an  appointment  under  the  statute.  On  turning  to  the 
statute,  we  see  that  the  appointment  is  for  one  year;  and 
the  surety  says  that  he  will  engage  for  the  due  perform- 
ance of  the  duties  as  long  as  that  appointment  lasts.  He 
might  have  engaged  to  be  liable  during  any  subsequent 
appointment;  but  there  are  no  words  going  so  far.  I 
come  to  the  conclusion  very  unwillingly;  for  I  cannot 
help  thinking  that  the  defendant  meant  to  be  liable  as 
long  as  Smith  should  be  treasurer. 
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Crompton  J.  I  am  of  the  same  opinion.  It  is  im-  lg58. 
portant  that  we  should  judge  by  the  rules  of  law,  and  |^^  ^f 
not  by  guess.  Nothing  is  better  established  than  that  a  ^^^^^^^ 
surety  executing  such  an  instrument  as  this  is  to  be  ©«»»". 
taken  as  giving  security  only  in  respect  of  the  existing 
oflSce.  When  there  is  a  re-appointment,  he  has  a  right  to 
say  that  the  office  is  not  the  same.  When  the  bond  recites 
an  appointment  under  the  statute,  that  controuls  the 
subsequent  words,  and  shews  what  the  office  is  for  which 
the  obligor  becomes  responsible.  The  only  question,  then, 
is,  whether  we  here  find  words  altering  that  meaning ; 
for  of  course  a  party  may  alter  it  by  words.  But  the 
words  relied  upon  clearly  refer  only  to  changes  that  may 
take  place  in  the  nature  of  the  duties  of  the  office,  not  to 
anything  affecting  the  term  for  which  it  is  held.  In  Peppin 
V.  Cooper  (a)  the  words  were  really  much  stronger :  the 
security  was  for  performance  of  the  duty  ''  at  all  times 
thereafter."  That  might  be  supposed  to  refer  to  fresh 
appointments:  but  there  is  nothing  like  that  here. 
The  cases  cited  by  Mr.  Lush  have  been  properly  decided ; 
but  they  are  very  different  firom  this.  In  Oswaldv.  Mayor, 
Aldermen,  and  Burgesses,  of  Berunck-nipon-Tweed  (A) 
there  are  the  words  **  under  any  annual  or  other  future 
election  :*'  that  was  saying  plainly  that  the  security  was 
not  to  be  confined  to  the  exercise  of  the  office  under  the 
then  existing  appointment.  There  were  similar  words 
in  Mayor  of  Dartmouth  v.  Silly  (c).  We  could  not  give 
such  effect  to  the  words  in  this  condition  without  breaking 
in  upon  established  rides.     We  need  not  decide  on  the 

pleas. 

Judgment  for  defendant. 

(a)  2  B.^  Aid.  431.  (fr)  5  H,  L.  Co.  856. 

(e)7  B  ^  B,  97. 
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June  8th. 


CuNARD,  Brett  and  Austen  against  Hyde. 


S^SidS     "DECLARATION  on  a  policy  of  insurance  at  and 

Act,  1853  from  Mtramichi  to  port  of  discharge  in  the  United 

(l6&17Wc<.    _.      ,  .  ^  ^  .    . 

c.  I07.),enacu  Kingdom,  calling  at  Cork  for  orders:  not  to  discharge 

(sects.  170,  -  1  .     1      /.  1  J 

]7i,  172)  that,  on  the  east  coast  upon  any  kmd  of  goods  and  mer- 
clevTngofficer  chandizes  in  the  ship  called  D.  B. :  beginning  the  adven- 
wholWor'  ^^  ^^^  \rpon  the  goods  and  merchandizes  from  the  loading 
wlth^mbw  to  ^^^^^  aboard  the  said  ship,  as  above,  until  the  said 
*^*"aSw[^"  goods  and  merchandizes  should  be  safely  dischai^ed  and 
port  in  North  landed ;  valued  at,  on  freight  and  cargo,  including  dock 
Himdunu,        load,  S20L     Tlie  perils  insured  against  to  be  of  the  seas, 

after  1st  Sep- 
tember or  be- 
fore Ist  May, 
he  shall  aseer< 
Um  that  the 
whole  cargo 

ISid^'^Ji  0^    shipped  on  board  the  said  ship,  to  wit  at  Mtramiclu^  to 

master  a  oer* 
tificate  to  that 
effect;  and 
the  master 
shall  not  sail 
without  sach 
certificate, 

allow  any  part  <^d  whilst  proceeding  on  the  said  voyage,  and  during 

toSTupon^  the  continuance  of  the  said  risk,  the  said  cargo  and 

•^^^  ^tfiS'^'  freight  were,  by  the  perils  of  the  seas,  and  by  perils 

cases  of  neoes-  insured  against,  wholly  lost.     Averment  of  interest  in 

sity);  and,  if  ^       °  ■' 

the  master  sail   plaintifis  and  Alexander  Fraeery  or  some  or  one  of  them, 

without  (he 

certificate,  or  and  that  the  insurance  was  for  the  use  &c  of  the  person 
mode  forbid-      or  persons  interested.     That  all  conditions  necessary 

den,  he  shall 
forfeit  100^ 

Held  that,  where  a  master  sails  without  such  certificate,  or  loads  in  the  mode  prohibited, 
an  insurance  on  the  cargo  is  not  thereby  vitiated,  unless  the  insured  be,  at  toe  time  uf 
effecting  the  insurance,  pri?y  to  the  act  of  the  master. 


&c  Averment:  That  defendant  subscribed  the  policy 
for  150/1,  and  became  insurer  to  that  amount  That, 
after  the  making  of  the  policy,  goods  of  great  value  were 


be  carried  as  cargo  on  the  voyage  in  the  policy  described, 
for  certwi  freight:  and  afterwards  the  said  ship,  with 
the  said  cargo  on  board  thereof  sailed  on  the  said 
voyage ;  and  the  policy  then  attached :  and  afterwards. 
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&C.  had  been  performed.    Breach:  non-pajment  of  de-        1858. 
fendant's  subscription.  CujJabd 

Plea.  That  the  said  policy  was  made  and  the  said  htds. 
goods  shipped  on  board  the  said  ship  after  the  passing 
and  coming  into  operation  of  a  certain  Act  of  Parliament 
made  and  passed  in  the  17  th  year  of  the  reign  of  Her 
present  Majesty,  entituled  **  An  Act  to  amend  and  con-  . 
solidate  the  Laws  relating  to  the  customs  of  the  United 
Kingdom  and  of  the  Jbk  of  Man,  and  certain  Laws  relating 
to  trade  and  navigation  and  the  British  possessions:'*  and 
that  the  said  goods  consisted  of  timber  and  wood  goods ; 
and  that  Miramichi,  in  the  said  policy  mentioned,  was 
and  is  a  British  port  in  North  America  ;  and  that  the 
said  ship  with  the  said  goods  cleared  out  and  sailed, 
from  laramiehi  aforesaid  after  the  first  day  of  September 
in  the  year  of  our  Lord  1856»  and  before  the  first  day 
of  May  in  the  year  of  our  Lord  1857»  to  wit  on  the  14th 
day  of  September  in  the  year  of  our  Lord  1856 ;  and 
that,  before  and  at  the  time  of  the  said  ship  so  sailing 
as  hereinbefore  mentioned,  the  whole  of  the  said  caif;o 
was  not  below  deck;  but,  on  the  contrary  thereof,  part  of 
the  said  cargo  was  loaded,  and  remained  and  was,  abo?e 
and  upon  the  deck  of  the  said  ship^  contrary  to  the 
statute  in  that  behalf  made  and  provided :  and  that,  at 
the  time  of  the  said  ship  so  sailing  as  aforesaid,  the 
master  of  the  said  ship  had  not  obtained  fit)m  the  clearing 
officer  any  certificate  that  the  whole  of  the  cargo  of  such 
ship  was  below  deck,  contrary  to  the  statute  in  that 
behalf  made  and  provided :  as  the  person  or  persons  inte- 
rested in  the  said  cargo  and  fireight  well  knew,  before 
and  at  the  time  of  loading  of  the  said  cargo  and  of  the 
said  ship  so  sailing  as  aforesaid:  wherefore  the  defendant 
says  that  the  said  voyage  was  and  is  wholly  illegal. 
Demurrer.    Joinder. 
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1858.  Blackburn^  for  the  plaintiffs.     The  plea  is  founded 

^uRAaD      "P^*^  ^^  Customs  Consolidation  Act,  1853,  16  &  17 

Hyde  ^^^  ^'  ^ ^^*  ^7  *^^'  ^ '^ '  "  B^fo^  any  clearing  officer 
permits  any  ship,  wholly  or  in  part  laden  with  timber  or 
wood  goods,  to  clear  out  from  any  British  port  in  North 
America  or  in  the  settlement  of  Honduras  for  any  port 
in  the  United  Kingdom,  at  any  time  after  the  first  day 
of  September  or  before  the  first  day  of  May  in  any  year, 
he  shall  ascertain  that  the  whole  of  the  cargo  of  such 
ship  is  below  deck,  and  shall  give  the  master  of  such 
ship  a  certificate  to  that  effect;  and  no  master  of  any 
ship  so  laden  shall  sail  fi*om  any  of  the  ports  aforesaid  for 
any  port  of  the  United  Kingdom,  at  any  such  time  as 
aforesaid,  until  he  has  obtained  such  certificate  firom  the 
clearing  officer.''  By  sect  171:  *'No  master  of  any 
ship  in  respect  of  which  such  certificate  as  aforesaid  has 
been  obtained  shall  place,  or  permit  or  cause  to  be  placed 
or  remain,  upon  or  above  the  deck  of  such  ship^  any 
part  of  the  cargo  thereof,  until  such  ship  has  arrived  at 
the  port  of  her  destination :  provided  always,  that  if 
the  master  of  any  such  ship  consider  that  it  is  necessary, 
in  consequence  of  the  springing  a  leak  or  of  other 
damage  received  or  apprehended  during  the  voyage,  to 
remove  any  portion  of  the  cargo  upon  deck,  he  may 
remove  or  cause  to  be  removed  upon  the  deck  of  such 
ship  so  much  of  the  cargo,  and  may  permit  the  same  to 
remain  there  for  such  time,  as  he  considers  expedient; 
provided  also,  that  the  store  spars  or  other  articles  ne- 
cessary for  the  ship's  use  shaU  not  be  taken  to  be  the 
cargo  for  the  purposes  of  this  Act"  By  sect  172 :  <*  If 
any  master  of  any  ship  for  which  such  certificate  as 
aforesaid  is  required  sails  or  attempts  to  sail  without 
having  obtained  such*  certificate,  or  places  or  permits, 


XXI.  VICTORIA.  673 

or  causes  to  be  placed  or  to  remain  or  be,  upon  or  1858. 
above  the  deck  of  such  ship,  any  part  of  the  cargo  cdnard 
thereof,  except  in  the  cases  in  which  the  same  is  not  ^^• 
hereby  forbidden,  he  shall  for  every  offence  forfeit 
and  pay  any  sum  not  exceeding  lOO/L"  The  Legis- 
lature has,  no  doubt,  here  made  provisions  with  the 
view  of  preventing  the  loading  of  timber  in  the  manner 
described  in  the  plea.  They  might  have  done  this 
by  declaring  that  every  voyage  where  the  provisions 
were  not  observed  should  be  to  all  purposes  illegal :  but 
they  have  only  prescribed  duties  to  the  master,  and  im- 
posed upon  him  a  penalty  for  hb  default  in  such  duties. 
He  alone  would  be  cognizant  of  the  performance  or  non- 
performance: there  is  no  appearance  of  an  intention 
to  subject  the  shippers  to  the  consequences  of  an  illegal 
adventure  whenever  the  master,  without  their  privity, 
has  stowed  a  single  log  of  wood  improperly.  In  the 
same  way,  in  the  original  Customs  Act,  13  &  14  C  2. 
c.  11.,  the  duties  relating  to  clearance,  prescribed  in 
sect.  3,  are  imposed  on  the  captain,  master,  &c.,  *'or  any 
other  person  or  persons  taking  charge"  of  the  ship;  and 
the  penalties  are  imposed  on  such  persons.  A  clearance 
violating  that  statute  does  not  make  the  vdyage  illegal, 
so  as  to  defeat  the  insurance ;  Atkinson  v.  Abbott  (a), 
where  Lord  Ellenborough  refers  to  PlancM  v.  Fletcher  {b) 
as  a  decision  on  the  same  statute,  though  the  report  of 
the  latter  case  does  not  mention  the  statute.  As  the 
Legislature,  when  The  Customs  Consolidation  Act,  1853, 
was  before  them,  were  necessarily  cognizant  of  the  in- 
terpretation  put  on  the  corresponding  clauses  in  the 
former  Act,  they  must  have  meant  the  same  thing.    It 

(a)  11  Etui,  135 ;  lee  p.  141.    S.  C.  (not  S.  P,),  1  Campb.  535. 
(6)  lDoug,25\. 

£.    D.    &   E.  2   X 
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CVHARD 
▼. 

Htdb. 


is  held  that  an  insurance  on  goods  forming  part  of  a  home* 
ward  cargo  is  not  vitiated  by  the  fiict  that  other  part  of  the 
cargo  consists  of  goods  which  cannot  be  legally  imported ; 
PieicheU  y.AUnuU  (a):  the  illegality  there,  as  here,  was 
merely  collateral.  [Lord  Campbell  C.  J.  It  will  be  argued 
that  this  was  an  illegality  to  which  the  consignee  was  a 
party.]  The  plea  stops  br  short  of  that:  it  avers  only  that 
the  parties  interested  knew  that  the  captain  was  sailing 
without  a  certificate ;  but  it  does  not  show  that  they  had 
any  means  of  preventing  this.  [Crompton  J.  Why 
could  they  not  have  remonstrated  ?]  Consistently  with 
the  plea  they  may  have  done  so,  informing  the  master  that 
he  would  be  held  liable.  The  knowledge  of  a  murder  is 
consbtent  with  perfect  innocence;  the  party  murdered 
commonly  has  such  knowledge.  It  is  not  even  alleged 
that  the  goods  belonged  to  the  consignee.  [Lord  Camf 
beU  C.  J.  It  does  seem  that  the  averment  as  to  know* 
ledge  ought  to  be  of  knowledge  at  the  time  of  the 
insurance.]  Even  that  would  have  been  insufficient:  the 
policy  might  have  been  made  abroad  by  an  agent  who^ 
previously  to  making  it,  had  communicated  the  infor- 
mation to  the  consignees,  and  such  information  might 
have  reached  them  just  before  the  moment  at  which  the 
policy  was  executed,  without  giving  them  the  means  of 
interference.  The  general  principlep  however,  seems  to 
be  well  laid  down  in  PhilUps's  Treatise  on  the  Law  qflfi'- 
suraneey  ch.  m.  s.  lu  { 22 1  (vol  1.  p.  136. 3rd  ed.  Bo$ton)i 
**  A  contravention  of  Uw,  though  it  have  relation  to  the 
subject  of  the  risk,  still  will  not  affect  the  insurance  if 
it  be  remote  and  distinct  from  the  contract,  or  only 
collateral  and  concomitant  witfar  it,  or  incidental,  or 


(a)  4  Tarn,  792. 


Y. 

Htdb. 
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merely  precedent  or  sabsequent,  and  not  constituting  a  1353. 
part  of  it  or  embracing  and  imbuing  its  stipulations.  cokIm 
Thus  it  is  not  a  good  objection  against  an  insurance  on 
goods,  that  they  were  purchased  with  the  proceeds  of  a 
former  cai^go  exported  in  contravention  of  law.  Kenytm^ 
C  J.  {a) :  *  If  this  objection  were  well  founded,  in  de-* 
ciding  on  a  claim  made  on  a  policy  of  insurance,  it 
would  be  necessary  to  examine  the  past  conduct  of  the 
assured,  to  see  whether  they  had  illegally  acquired  the 
funds  with  which  the  goods  were  purchased.  We  cannot 
enter  into  considerations  of  that  kind;  we  must  confine 
ourselves  to  the  immediate  transaction  before  us.'  So, 
where  the  master  in  the  course  of  the  voyage  took  on 
board  a  smuggled  chain  cable,  though  he  had  intended 
so  to  do  at  the  time  of  sailing,  Mr.  Justice  Story  said  it 
*  was  a  collateral  act,  no  more  touching  the  legality  of  the 
voyage  than  if  there  had  been  taken  on  board  some 
illegal  ship  stores,'  and  accordingly  held  that  the  policy 
on  the  ship  was  not  thereby  defeated.  So  not  stowing 
water  below  deck,  as  required  by  a  statute,  or  not  taking 
on  board  a  pilot  where  a  forfeiture  is  incurred  thereby, 
does  not  render  the  voyage  illegal."  The  American 
statutable  regulation,  last  referred  to,  appears  to  be  very 
analogous  to  those  contained  in  the  clauses  now  before 
the  Court 

HonymoHf  contra.  If  the  voyage  be  illegal,  it  will 
fellow  that  the  insurance,  being  an  indemnity  for  doing 
an  illegal  act,  is  illegal.  Now,  though  the  owner  of  the 
cargo  be  not  liable  criminally  for  the  acts  of  the  master, 

(a)  Tbe  referenoe  is  to  th«  Judgment  of  Lord  Ktm^on  G.  J.  in  Bird  ▼. 
^fpMoN,  8  7.  R.  566, 

2x2 
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1858.  ^«  is  subject  to  all  civil  liabilities  resulting  from  such 
^yjj^^^      acts.     The  object  of  the  clauses  in  question  was,  as  in 

^^^^  the  previous  statute  3  &  4  Vict  c.  36.,  to  prohibit  a 
dangerous  mode  of  stowing.  The  act  here  done  was  in 
violation  of  a  legal  prohibition,  and,  being  done  with  the 
knowledge  of  the  insured,  made  the  whole  transaction 
illegal  as  to  them. 

BJackbum  was  not  called  on  to  reply. 

Lord  Campbell  C.  J.  It  is  quite  clear  that  the  in- 
sured cannot  be  liable  to  lose  the  benefit  of  the  insurance 
on  account  of  the  misconduct  of  the  master,  unless  they 
were  privy  to  and  cognisant  of  such  misconduct  at  the 
time  when  the  insurance  was  effected.  This  I  should 
have  said,  even  if  the  statute  had  contained  a  positive 
prohibition,  instead  of  merely  imposing  a  penalty.  The 
object  of  the  enactment  was  to  protect  human  life  and 
property  in  the  case  of  goods  shipped  at  the  time  of  the 
year  mentioned  in  the  clauses.  It  would  be  monstrous 
injustice  to  say  that  the  owners  of  the  goods  are  to  lose 
their  insurance  wherever  the  master  violates  these  regu- 
lations ;  such  was  not  the  object  of  the  Legislature.  If 
any  thing  illegal  were  contemplated  by  the  owners,  it 
would  be  another  question:  without  that,  we  cannot 
hold  the  contract  of  insurance  void.  Mr.  Honyman 
therefore  must  rely,  as  indeed  he  does,  on  the  aver- 
ment of  the  knowledge  by  the  consignees.  But  it 
appears  only  that  their  knowledge  existed  at  the  time 
of  the  loading,  which  might  be  after  the  policy  had  been 
effected.  It  is  quite  consistent  with  the  averments  in 
this  plea,  that  the  insured,  when  they  heard  of  the  mode 
of  loading,  were  greatly  displeased. 


XXI.  VICTORIA.  677 

Coleridge  J.     It  is  quite  enough,  for  the  decision  of       1838. 
this  case,  that  the  Act  does  not  make  the  voyage  illegal,       Cumam 
so  as  to  vitiate  the  insurance  with  respect  to  innocent        url^, 
persons.   The  Legislature,  as  Mr.  Blackburn  says,  might 
have  done  so ;  but  there  would  have  been  great  hard- 
ship in  that     All  that  the  Legislature  has  done  is  to 
make  the  act  illegal  on  the  part  of  the  master.     If  parties 
know  of  such  act,  and,  intending  that  it  should  be  done, 
effect  an  insurance,  they  cannot  recover.     But  there  is 
nothing  of  that  sort  here.     The  plea  does  not  shew  that 
the  insured  knew  of  the  master*s  act,  in  the  sense  of  con- 
senting to  it  and  wishing  it  to  be  done. 

Erlb  J.  The  statute  prohibits  loading  in  a  particular 
way  in  certain  times,  and  imposes  a  penalty  on  the 
master  if  he  does  that  No  one  is  affected,  except  the 
master  and  persons  acting  with  him. 

Crompton  J..  For  the  present  purpose,  it  is  sufficient 
to  say  that  it  does  not  appear  that  there  was  any  privity 
between  the  insured  and  the  master. 

Judgment  for  the  plaintifis. 
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1858. 


satwrdof.       The  QuESN  against  The  Inhabitants  of  Fording- 

/■iiM5th(a).  ^  ^ 

BBIDGE. 


To  oroTe  a  C\^  appeal  against  an  order  for  the  removal  of  William 
apprenticeship,  DueU  and  family  from  the  parish  of  Fordingbridge, 
given  that  pro-  '^^  Hampshire^  to  the  parish  of  St.  Thomas,  New  Sarum, 
^n^e for  ^f^ltshire,  the  Sessions  quashed  the  order,  subject  to  the 
bSt*?n*^U^*  opinion  of  this  Court  on  a  case,  in  substance  as  follows. 
■°^  '  ^iSr°h  ^^^  ^°'^  material  ground  of  removal  was :  **  That  the 
deposed  that,     pauper,  fF.  DueU,  and  his  wife  and  six  children,  are  last 

more  than 

siitT  yean  legally  settled  in  the  parish  of  St.  Thomas;  for  that  he, 
worked  with      the  said  W.  JOuell,  is  the  legitimate  son  of  James  DueU, 


mM'teras  the  l^^^  o(^  &c., "  tailor,  deceased ;  and  that  the  said  W.  DueU 

iTw^h^Heyed  derives  and  now  has  a  settlement  in  right  of  his  said 

appr^nti^  to  ^^^^^^  ^"  *^  P*™*^  ®^  ^^  Thomas,  in  this,  to  wit  that, 

that  master;  i^  ^^  about  the  yem  1791  and  1792,  the  said  J.  DueU, 

that  the  pauper  •'                                          '                                    ' 

was  instructed  the  father,  was  then  an  in-door  apprentice  to  one  Mr. 

there  by  a  ^               ...                    . 

journeyman,  Brownjohn,  a  tailor,  residing  in  the  parish  of  St.  Thomas; 

and  lodffed 

and  boarded  in  that  the  Said  J.  DueU  served  the  said  Mr.  Brownjohn  in 

two  others  who  his  dwelling  house  in  the  same  parish  of  St  Thomas 

tices.*^^"^""  during  his  apprenticeship,  that  is  to  say  for  the  space 

thifwily?!  of  forty  days  and  upwards;  that  the  said  W.  DueU,  the 

^h°*h ^Mrtl  P*^"?®'*!  derives  a  settlement  from  his  father  in  respect 

mcnt  byap-  of  the  said  apprenticeship." 

nnderaninden-  The  fourth  ground  of  appeal  was:  **  That  the  said 

ture,  might  be  _    _      __                           ,           _                   .                i           •  i   •»«' 

presumed.  •/•  DueU  was  never  bound  apprentice  to  the  said  Mr. 
Brotcnjohn  by  any  indenture  of  apprenticeship." 

(a)  The  r«port  of  this  case  has  been  accidentally  misplaced. 
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The  only  question  in  dispute  at  the  trial  of  the  appeal        IS5S. 
arose  upon  the  fourth  ground  of  appeaL  The  Qubbh 

In  order  to  prove  the  apprenticeship,  Andrew  Cfeary  i^jj^^^^,  ^ 
was  called  by  the  respondents,  and  deposed  as  follows:  Fordiho- 
'*  I  am  ninety  years  of  age.  In  the  years  1791  and  1792 
I  worked  for  Mr.  Brownjohn;  he  lived  in  the  Oatmeal 
Bow,  in  the  parish  of  SL  Thomae,  New  Sarum.  J.  Duett 
worked  there  at  the  time.  He  was  a  boy.  I  supposed 
him  to  be  an  apprentice.  He  worked  under  a  journey- 
man who  was  there,  and  was  instructed  by  the  journey- 
man. He  resided  and  lodged  in  the  house  there.  He 
lived  with  his  master  until  he  was  out  of  his  time.  He 
took  his  meals  with  the  family.  There  were  two  others 
who  also  lived  and  boarded  in  the  house  as  apprentices, 
and  were  instructed  in  the  art  and  mystery  of  a  tailor. 
J.  Duett  was  the  oldest  of  the  three.  The  names  of  the 
others  were  Lawford  and  Moody.  The  journeymen  did 
not  board  in  the  house,  but  took  their  meals  in  their 
own  houses.  When  J.  Duett  did  his  work  to  the  satis- 
fiiction  of  his  master,  I  have  known  his  master  to  give 
him  a  shilling.  I  have  seen  his  master  praise  his  work.'* 
Upon  cross-examination,  the  witness  said:  ''I  first  went 
to  Brownjohn  in  1791.  I  worked  there  few  a  twelve- 
month. On  the  second  occasion  I  was  there  for  half  a 
year ;  at  that  time  J.  Duett  worked  there.  I  took  my 
meals  at  home ;  so  did  all  the  men  except  the  appren- 
tices. Moody  End  Lawford  were  dead."  On  reexaml^ 
nation,  the  witness  said:  <<  When  I  left  Mr.  Browfffokn*s 
1  worked  at  a  shop  close  by,  in  Salisbury  Cloee.  I  know 
the  said  J.  Duett  worked  at  the  said  Mr.  Brownjohn^s  all 
the  remainder  of  his  time.  I  sometimes  saw  J.  Duett 
when  I  worked  in  the  close." 
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1858.  Sarah  Duell  was  then  called,  and,  being  sworn,  de- 

The  QoBKif    posed  as  follows :  **I  am  the  widow  of  j;  Duell;  he  died 

Inbabiunts  of  ^^""^^  years  ago.     I  am  the   mother  of  W.  Duell  the 

FoRDiNo-     pauper.     I  was  married  nearly  sixty  years  ago.     My 

husband  was  the  son  of  James  DuelU  of  Hallj  in  Hamp- 

shire.     The  pauper  is  my  son,  bom  in  lawful  wedlock. 

My  husband   was  a  tailor.     I  knew  him  six  months 

before  we  married.     I  looked  among  his  papers  for  an 

indenture,  but  could  not  find  it." 

It  was  then  proposed  to  examine  her  further,  as  to  a 
conversation  with  her  husband  with  reference  to  an  in- 
denture of  apprenticeship.  This  was  objected  to  by  the 
counsel  for  the  appellants:  but,  after  discussion,  the 
Court  decided  upon  allowing  the  examination  to  pro* 
ceed,  saving  the  right  to  the  appellants'  counsel  to  renew 
their  objection  when  the  examination  should  be  con- 
cluded. And  the  witness  then  stated :  **  My  husband 
and  I  have  often  had  conversation  on  the  subject  of  his 
apprenticeship ;  he  has  frequently  spoken  of  his  inden- 
ture of  apprenticeship;  I  have  heard  him  say  repeatedly 
that,  when  he  and  his  master  changed  indentures,  his 
master  gave  him  half  a  crown  to  drink  his  health ;  he 
said  he  delivered  his  indenture  to  his  father,  and  never 
saw  it  afterwards." 

It  was  admitted  by  the  appellants  that  full  search  had 
been  made  for  an  indenture,  but  that  none  had  been 
found.  And  the  appellants'  counsel  then  renewed  their 
objection,  and  contended  that  the  evidence  of  Sarah 
Duell  last  stated  was  not  admissible ;  and  that,  without 
that,  there  was  no  evidence  of  the  apprenticeship  of  the 
said  J.  DuelL  The  respondents'  counsel  contended  that 
the  said  evidence  was  admissible;  and,  if  it  was  not,  that 
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without  it  there  was  evidence  of  such  apprenticeship.        1858. 
The  Quarter  Sessions  thought  that  the  evidence  was  not    The  Quebit 
admissible,  and  that,  without  it,  there  was  not  any  evi-   inhabiuntsof 
dence  of  the  apprenticeship :  and  they  quashed  the  order,      ^^^"j^" 
subject  to  the  opinion  of  the  Court  as  hereunder  stated. 
If  the  Court  should  be  of  opinion  that  the  said  evi- 
dence of  Sarah  Dnell  was  admissible  in  proof  of  the 
existence  of  an   indenture  of  apprenticeship,  or  that 
without  the  said  evidence  there  was  sufficient  evidence 
to  establish  an  apprenticeship  as   alleged  in  the  said 
grounds  of  removal,  the  order  of  the  Sessions  was  to  be 
quashed  and  the  order  of  removal  confirmed.     But,  if 
the  Court  should  be  of  opinion  that  the  said  evidence 
was  not  admissible  as  aforesaid,  and  that  without  the 
said  evidence  there  was  not  sufficient  evidence  to  esta- 
blish an  apprenticeship  as  aforesaid,  then  the  order  of 
Sessions  was  to  be  confirmed  and  the  order  of  removal 
quashed. 

Monk  and  C.  B.  Russell^  in  support  of  the  order  of  Ses* 
sions.  First,  as  to  the  evidence  of  «SaraAZ>zi€//.  Theconver-r 
sation  between  her  and  her  husband,  now  deceased,  is  inad* 
missible  to  prove  the  existence  of  an  indenture.  Where 
the  existence  of  a  document  is  proved  aliunde,  hearsay 
evidence  of  the  person  having  the  custody  of  the  docu* 
ment  has  been  admitted,  for  the  purpose  of  shewing 
where  search  ought  to  be  made.  But  such  evidence 
has  never  been  admitted  to  prove  the  express  fact  of  the 
existence  of  the  document  In  Rex  v.  Morton  {a)  hear- 
say evidence  as  to  the  destruction  of  an  indenture  was 
admitted;  but  it  was  admitted,  not  for  the  purpose  of 

(a)  4  Af.  ^  5.  48. 


ID 

efoB 

[Lonl 

not  cnlj  a  coDtnct,  bat  a  cnnliart  bj  deed,  anift  be 
jXAdGn^MTCJ.  Ifi 

to  k  bate  beea  pednved.]    Xododbt:  bat  a  < 
caamt  be  pRaaned  at  aH  ahea  h  ■  neecaarilf  aeoo- 
tnet  by  deed.    Ax  t.  SL  Muifiiiam  (c)  aaj  be  uded 

&e  kicr  case  of  Jfav  T.  W\    ii  («>    [Lnd  CmmpUi 
C.J.  Ko:  dteRtfaeqaealianaaiaitotkeadMaBbilirf 

r  (c)  the  genenl  cvideaee  w  anch  iUiMigit  tban 
■nd  lygyfcy  J-»  m  gmsig  jiM%Mcnt^  rdia  pcinci* 
paD  J  OD  a  dreoBstaDce  which  is  mHitii]^  in  the  ptcseot 


(r)  4  D.  1^  JL  4Ti. 
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case,  namely,  subsequent  relief  of  the  pauper's  wife  by        1858. 
the  parish  in  which^  if  there  had  been  an  apprenticeship    The  Qub«»" 
at  all,  he  would  have  gained  a  settlement     The  ques-  inhabiunu  of 
tion  of  presumption,  moreover,  being  a  question  of  feet,      ^^^^^ 
is  for  the  sessions;  and  the  Court  will  not  interfe^  with 
their  decision.    [Lord  Campbell  C  J.     We  have  to  say 
whether  they  were  or  were  not  bound  to  presume  an 
indenture  of  apprenticeship,  upon  the  fiicts  stated  in  the 
case.]     They  were  certainly  not  bound  to  do  so:  the 
evidence  is  not  even  sufficient  to  prove  an  apprenticeship 
of  any  kind,  still  less  a  regular  i^prenticeship  by  inden« 
ture.   It  is  quite  consistent  with  the  pauper  having  been 
nothing  more  than  a  menial  servant     [^Erle  J.    I  think 
not     But,  if  it  were,  it  might  still  be  evidence   to 
shew  an  apprenticeship,  though  not  conclusive  evidence. 
Partnership  is  often  presumed  from  circumstanoea  which 
are  nevertheless  consistent  with  other  relations,  such  as 
that  of  principal  and  agent,  between  the  parties.] 

JF.  M.  Cooke  and  Yonge,  contr^  were  not  called  upon. 

Lord  Camfbbll  C.  J.  We  are  asked  to  say  whether 
there  was  reasonable  evidence  from  which  the  Sessions 
could  infer  the  existence  of  an  indenture  of  apprentice- 
ship. I  am  of  opinion  that  there  was,  upon  the  principle 
laid  down  by  Bayley  J.,  in  Rex  v.  St  Marylebom  (a). 
*^The  general  rule  applicable  to  the  doctrine  of  pre- 
anmptioo  is,  that  we  are  to  presume  that  which  reason- 
ably accounts  for  the  actual  existing  state  of  thingfk** 
Now  here  is  a  state  of  things  which  can  reasonably 
be  accounted  for  by  supposing  the  existence,  at  one 

(a)  A  D,^  R.  475. 
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1858.  time,  of  an  indenture  of  apprenticeship,  and  not  by  any 

The  QuBKM  Other  supposition.     There  is,  certainly,  a  bare  possibility 

Inhabitants  of  ^^^  Other  Way ;  but  no  reasonable  man  could  doubt,  on 

Fording,  q^q}^  evidence  as  this,  that  there  had  been  an  indenture. 

BRIDGS. 

In  Rex  y.  St  Marylebone  (a)  two  most  learned  Judges  agree 
that  the  existence  of  such  a  document  may  be  presumed 
from  facts:  and  in  that  case,  as  in  the  present,  there  was 
no  evidence  aliunde  of  the  existence  of  the  indenture. 
That  case,  which  appears  to  be  very  distinctly  reported, 
is  an  express  authority  upon  the  question  before  us; 
and  there  is  no  case  to  the  contrary.  In  Rex  v.  Morton  (b) 
and  Rex  v.  Rawden  (c)  the  question  was  as  to  the 
admissibility  of  certain  declarations  given  in  hearsay 
evidence.  The  circumstances  here  leave  no  doubt  what* 
ever  on  my  mind  that  an  indenture  of  apprenticeship 
was  executed,  under  which  a  settlement  was  gained. 

(CoT^EBiDOE  J.  was  abscut.) 

Erle  J.  I  am  of  the  same  opinion.  The  question 
here  is  whether,  upon  this  evidence,  a  reasonable  man 
would  infer  that  the  man  had  been  bound  apprentice  ? 
I  know  of  no  rule  of  law  requiring  technical  proof  of 
the  existence  of  an  indenture  of  apprenticeship,  or  of 
any  other  deed,  or  which  prohibits  the  presumption  of 
the  existence  of  the  deed  from  circumstances.  In  the 
present  case  a  long  time  has  elapsed  since  it  could  have 
been  executed;  and  it  is  scarcely  likely  that  it  could  be 
found;  and  proper  search  appears  to  have  been  made 
for  it.  Then  we  have  the  evidence  of  a  companion  of 
the  man  who  worked  with  him ;  and  his  statements  go 

(a)  4D.^R.  475.  (6)  4  M.  ^  S.  48. 

(c)  2  A.^E,  \56. 
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most  strongly  to  shew  an  apprenticeship.    The  evidence        1858. 

therefore,  on  the  whole,  is  quite  sufficient  to  warrant  the  xhe  Qdken 

inference  that  there  was  a  regular  indenture  of  appren-  ^.    7- 
ticeship.     The  relations  of  landlord  and  tenant,  of  part*      Foedino- 

BRIDGE. 

nership,  of  marriages,  are  frequently  presumed  from  the 
conduct  of  the  parties  being  consistent  with  that  state 
of  things,  and  more  consistent  with  that  than  with  any 
other.  Upon  that  principle  I  think  the  relation  of  master 
and  apprentice  may  fairly  be  presumed  here. 

(Cbompton  J.  was  absent.) 

Order  of  Sessions  quashed. 


Hodgson  against  Johnson.  wednuday, 

Juiu  9th. 

npHE  declaration  (as  amended,  as  after  stated)  alleged  Bj  agreement, 

that,  before  and  at  the  time  of  the  making  of  the  between^ulal 

promise  by  defendant  hereinafter  mentioned,  defendant  fendwit,  it'was 

held  certain  premises  with  the  appurtenances,  as  tenant  pEi^ff  Jhoald 

thereof  to  one  H.  T.,  at  a  certain  yearly  rent  payable  by  *^®f^"|!^" 

defendant  to  the  said  H.  T.,  and  was  possessed  of  certain  "bich  defend. 

ant  was  occa- 
plant,  goods  and  chattels  in  and  upon  the  said  premises,  pying  as 

tenant,  and 
take  the  plant 
and  bricks  there  at  a  valaation ;  and  that  defendant  should  paj  ap  all  rent  then  due,  and 
endeavour  to  induce  the  landlord  to  accept  plaintiff  as  tenant. 

Plaintiff  took  possession  of  the  brick  yard,  and  me  defendant  a  warrant  of  attorney  as 
security  for  payment  of  the  sum  at  which  the  bricks  and  plant  were  valued.  A  distress 
was  afterwards  put  in  upon  the  premises,  and  the  plant  and  bricks  sold,  for  rent  due  from 
defendant  before  the  agreement ;  and  plaintiff  was  turned  out  of  possession  by  the  landlord. 

In  an  action  by  plaintiff  against  defendant,  for  the  breach  of  the  agreement  to  pay  up 
the  rent : 

Held,  that  the  contract  and  consideration  were  each  single  and  entire ;  that  the  contract, 
taken  in  iu  entirety,  was  a  contract  for  the  sale  of  an  interest  in  lands,  and,  not  being  in 
writing,  was  voidable  under  sect.  4  of  the  Statute  of  Frauds ;  and  that  plaintiff,  therefore, 
could  not  sever  and  sue  upon  that  part  which  related  to  the  payment  of  tnc  rent. 
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1858*        ^^  ^^  desirous  of  selling  and  disposing  of  the  said  plant, 

•"•r — ~"  goods  and  chattels  to  the  plaintiff^  and  of  procuring  the 

,    ▼•  plaintiff  to  be  accepted  by  the  said  H.  T.  as  tenant  of  the 

JOHH8OH.  e:  J 

said  premises ;  and  thereupon  afterwards,  to  wit  on  &c., 
in  consideration  that  the  plaintiff  would  purchase  the 
said  plant,  goods  and  chattels  at  a  valuation,  and  take 
possession  of  the  said  premises  with  the  appurtenances, 
defendant  promised  plaintiff  that  he  would  endeavour  to 
procure  the  plaintiff  to  be  accepted  by  the  said  H.  71 
as  tenant  of  the  premises,  and  would  pay  up,  satisfy  and 
discharge  all  rent  then  due  or  payable  fixim  him  to  the 
said  H.  T*  in  respect  of  the  said  premises :  that  plaintiff, 
relying  upon  the  said  promise  of  defendant,  did  purchase 
the  said  plant,  goods  and  chattels  of  defendant  at  a 
valuation  as  aforesaid,  and  took  possession  of  the  said 
premises  with  the  appurtenances :  yet  defendant,  disre- 
garding his  said  promise,  did  not  pay  up,  satisfy  and 
dischaxge  all  rent  due  or  payable  from  him  to  the  said 
H.  T.  in  respect  of  the  said  premises,  but  wholly  neg- 
lected so  to  do;  whereby  certain  goods  and  chattels  of 
plaintiff,  in  and  upon  the  said  premises,  were  afterwards 
distrained  by  the  said  H.  T.  for  rent  which  defendant 
agreed  to  pay  as  aforesaid. 

Counts  for  money  paid,  money  had  and  received,  and 
on  accounts  stated* 

Pleas:  L  Non  assumpsit.  2.  To  the  second,  third 
and  fourth  counts :  Never  indebted.  3*  To  the  same : 
Set-off.    Issues  on  all  the  pleas. 

At  the  trial,  before  Byles  J.,  at  the  last  Assizes  for 
Lancaster  J  it  appeared,  from  the  evidence  of  the  plaintiff, 
that,  in  Aprils  1857,  he  agreed,  at  the  solicitation  of  the 
defendant,  to  take  possession  of  a  brickyard,  which  the 
defendant  was  then  occupying  as  tenant,  and  to  take  the 
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plant  and  bricks  upon  it  at  a  valuation,  and  give  the        1858. 
defendant  a  warrant  of  attorney  for  the  som  at  which      hoooww 
they  were  valued.    The  defendant  agreed  to  settle  with      jobmsoit. 
the  landlord  for  all  rent  then  due^  and  to  endeavour  to 
induce  him  to  accept  the  plaintiff  as  tenant  The  plain- 
tiff took  possession  of  the  premises,  and  worked  the  plant, 
and  executed  the  warrant  of  attorney  as  agreed.     Some 
months  afterwards,  a  distress  was  put  in  by  the  landlord 
for  three  years'  rent  due  from  the  defendant.   The  plant 
and  bricks  were  sold ;  and  the  plaintiff  was  turned  out 
of  possession. 

It  was  objectedi  on  behalf  of  the  defendant,  that  the 
agreement  was  for  the  sale  of  an  interest  in  lands,  and 
that,  not  being  in  writing,  it  was  voidable  under  sect.  4 
of  the  Statute  of  Frauds,  29  C.  2.  c.  3.  The  learned 
Judge  directed  a  verdict  for  the  plaintiff,  with  leave  to 
the  defendant  to  move  to  enter  a  nonsuit :.  the  plaintiff 
to  be  at  liberty  to  amend  his  declaration;  which  was 
amended  accordingly,  as  above  set  out 

Monk,  in  last  EoMter  Term,  obtained  a  rule  Nisi 
accordingly. 

Overend  and  «7.  A.  JUussett  now  shewed  cause.  The 
agreement,  as  it  now  stands,  upon  the  declaration  as 
amended,  and  in  which  shape  it  was  clearly  i»x>ved  at 
the  trial,  is  an  agreement  by  the  defendant  to  sell  the 
plant  and  bricks  upon  the  land;  and,  in  addition,  to  use 
his  influence  with  the  landlord  to  procure,  if  possible, 
his  acceptance  of  the  plaintiff  as  tenant  in  the  place  of  the 
defendant  That  is  not  an  agreement  for  the  sale  of  an 
interest  in  lands,  within  sect.  4  of  the  Statute  of  Frauds. 
It  passes  no  interest  in  the  land.     [Lord  Campbell  C.  J. 
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1858.  The  defendant's  interest,  such  as  it  was,  was  to  pass, 
Hodgson  under  the  agreement,  to  the  plaintiff.]  No  interest 
Johnson,  actually  passed ;  nor  could  any  pass  unless  and  until  the 
landlord  accepted  the  plaintiff  as  tenant.  The  agree- 
ment, as  far  as  it  relates  to  the  land  at  all,  gave  him, 
absolutely,  only  the  possession  of  the  premises  and  plant, 
and  the  right  to  work  the  latter.  And,  even  if  that  part 
of  the  agreement  be  an  agreement  for  the  sale  of  an 
interest  in  land,  it  has  been  executed ;  and  therefore  the 
plaintiff  may  sue  upon  the  other  part  of  the  contract, 
namely,  the  promise  to  pay  up  all  the  rent  due ;  Green 
V.  Saddington  (a).  [Crompton  J.  Can  the  two  parts  of 
the  contract  be  severed,  as  in  Greett  v.  Saddington  (a)?] 
They  can.  In  Cocking  v.  Ward  (i),  an  agreement  very 
similar  to  this,  the  promise  of  the  transferee  of  the 
tenancy  to  pay  the  purchase  money  was  held  to  be 
severable  from  the  agreement  for  such  transfer.  [Cromp- 
ton  J.  The  promise  there  was  distinct  and  collateral.] 
In  IMce  V.  Leyburn  (c),  cited  in  Cocking  v.  Ward  (i), 
where  the  agreement,  not  in  writing,  stipulated  that  the 
plaintifis  should  be  substituted  as  tenant  in  the  place  of 
the  defendant,  and  that  the  defendant  should  reimburse 
the  plaintiffs  for  any  arrears  of  rent  due  from  the  de- 
fendant and  paid  by  the  plaintiffs,  it  was  held  that  the 
plaintiffs  might  sever,  and  sue  upon,  the  latter  part  of 
the  contract,  inasmuch  as  that  part  did  not  relate  to  the 
sale  of  an  interest  in  lands.  And  Dallas  C.  J.  appears 
to  have  suggested,  as  an  additional  reason,  that  the  first 
part  of  the  contract  had  been  executed.     In  that  case 


(a)  1  E.^  B.  603.  (6)  1  Com.  B.  858. 

(e)  Gov,  109. 
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the  agreement  sued  upon  was  not  collateral.  [Cromptan  3.        \ 858. 
Kelfy  V.  fVAater  {a)  is  a  strong  authority  against  you.]  hodoaov 


Monk  and  C.  Milwardt  contra,  were  not  called  upon. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this 
action  is  not  maintainable ;  and  that  the  agreement  is 
voidable,  under  sect.  4  of  the  Statute  of  Frauds,  as  being 
for  the  sale  of  an  interest  in  lands,  and  not  being  in 
writing.  I  think  that  the  declaration,  as  amended,  sets 
up  a  contract  of  that  kind,  and  that  the  contract,  as  set 
up,  was  proved.  The  defendant  was  to  give  up  posses- 
sion of  the  premises;  and,  if  he  had  refused  to  do  so, 
an  action  wouki  have  lain  against  him  by  the  plaintiff. 
There  is  but  one  consideration  for  the  whole  contract ; 
and,  though  part  of  that  one  contract  may  have  been  per- 
formed, the  consideration  remains  entire,  and  therefore 
such  part  performance  will  not  enable  the  plaintiff  to  sue 
in  respect  of  that  part  of  the  contract  which  remains 
unperformed.  In  an  action  upon  that,  he  would  have 
to  prove  the  promise  by  proving  the  whole  of  the  origi- 
nal agreement;  and  that  agreement,  as  a  whole,  is  void- 
able under  the  Statute  of  Frauds.  Where  a  contract 
consbts  of  two  collateral  agreements,  one  only  of  which 
relates  to  an  interest  in  land,  then,  if  that  part  of  the 
contract  has  been  executed,  the  fact  of  the  whole 
contract  not  being  in  writing  will  not  preclude  an 
action  on  the  other  part,  founded  on  a  promise  to  be 
performed  after  such  execution.  That  was  decided  in 
Green  v.  Saddingtan  (b).     But  one  contract,  founded 

(a)  12  Com.  B.  283.  <fr)  7  E.^  B.  603. 

£.   D.   ^   £.  2   Y 


JOBIISOV. 
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1858.  upon  one  consideration,  cannot  be  bisected  so  as  to 
HoDGsoH  make  a  new  contract  and  a  new  consideration  out  of 
JoHBBOH.      onehalE 

(Coleridge  J.  had  left  the  Court.) 

Erle  J.  It  seems  to  me  that  the  promise  relied  on 
here  is  implicated  with  the  promise  which  relates  to  the 
sale  of  an  interest  in  lands.  There  may,  no  doubt,  be 
more  than  one  distinct  promise  in  a  single  agreement : 
but  here  the  promises  are  not  independent. 

Cbompton  J.  Here  is  onlj  one  contract  and  one 
consideration.  The  contract,  therefore,  must  be  sued 
upon  as  a  whole ;  and,  taken  as  a  whole,  it  relates  to  the 
sale  of  an  interest  in  lands,  and  is  voidable  under  the 
Statute  of  Frauds.  I  mjself  entertained  doubts  as  to  the 
decision  in  Chreen  y.  Sadditigton  (a).  But,  at  all  events, 
unless  the  contract  consists,  as  in  that  case,  of  two  dis- 
tinct and  independent  agreements,  it  is  not  severable. 

Rule  absolute  to  enter  a  nonsuit 

(a)  7  E.^  B.  603. 
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1858. 


RoBEET  LuscoMBB,  appellant,  against  The  Local  wedneM,tay, 
Board  of  Health  for  the  Borough  of  Plymouth, 
respondents. 

Elizabeth  Shobtlakd,   appellant,  against   the 
Same,  respondents. 

Alexandeb  PoNTEr,  appellant,  against  the  Same, 
respondents. 

C\^  2d  Juh/i  1866y  a  General  District  Rate  was  made  The  proviso 
by  The  Local  Board  of  Health  for  the  borough  of  The  Public 
Plymouth^  for  defraying  such  expences  as  are  by  The  i848(il&'i2 
Public  Health  Act,  1848  (11  &  12  Vict,  c.63.),  charged  ^^,;,^J^^^^ 
upon  that  rate,  and  such  other  expences  of  carrying  ^S^j"]^''** 
into  execution  the  said  Act  in  the  said  district  as  are  i>4trict  Ratei 

under  the  Act 

not  provided  for  by  auy  other  rate  or  chargeable  upon  any  kind  of 

propertjr  in  tho 

The  District  Fund,  after  the  rate  of  \s.  %d.  in  the  pound,  district  which, 
upon  the  several  occupiers  and  other  parties  liable  by  had  bj  any 
law  to  be  assessed  thereto.     The  three  appellants  were  cMmpted  from 
severally  assessed  to  the  said  General  District  Rate,  and  ^^^^f^"^ 
each  gave  notice  of  appeal :  and,  by  consent,  and  the  *°y  ^'  ^^^ 

which  General 
or  Special 
District  Bates  may  be  made  under  Tho  Public  Health  Act,  1848,  in  respect  of  the  same 


purpose  and  to  the  same  extent,  applies  only  where  the  exemption  in  the  local  ^ct  was  in 
respect  of  the  kind  of  property,  ana  not  where  it  was  only  in  respect  of  its  locality. 

A  local  Act  (5  (7.  4.  c.  xxii. )  described  the  property  rateable  to  be  (rardens,  tenements 


and  hereditaments,  adjoining  to  or  upon  streets,  &c.,  built  or  thereafter  to  be  built,  withio  the 
populous  or  town  part  of  the  borough  of  P.,  or  at  no  more  than  a  certain  dbtance  from 
streets  &c  Held  that  this  was  not  an  exemption  in  respect  of  kind,  and  that  the  exempting 
proviso  of  sect.  88  of  The  Public  Health  Act,  1848,  was  therefore  inapplicable  to  gardens, 
tenements,  &c.,  though  without  the  limit  prescribed  iii  the  local  Act.  Per  Lord  CampbtU 
C  J.,  Wightman  and  Cromptw  Js.;  disseotiente  Erie  J. 

2   Y   2 
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1858.       order  of  Erie  J.,  it  was  agreed  to  state  the  fects  in 

Plthouth    special  cases  for  the  opinion  of  this  Court ;   and  that 

Disu^aRtte.  judgnicnts,  in  conformity  with  the  decisions,  and  for 

such  costs  as  the  Court  should  adjudge,  might  be  entered 

at  the  Sessions,  &c. 

The  introductory  part  of  the  first  two  cases  was  the 
same,  and  was  substantially  as  follows. 

By  Stat  5  G.  4.  c.  xxii.  (a).  Commissioners  were 
appointed  for  carrying  the  Act  into  execution;  and 
powers  vested  in  them  for  that  purpose. 

Sect  105  was  as  follows.  **  And  for  raising  money 
for  answering  and  defi^ying  the  expences  attending  the 
obtaining  of  this  Act,  and  carrying  into  execution  the 
several  purposes  thereof,  be  it  farther  enacted,  that  it 
shall  be  lawful  for  the  said  (Commissioners  or  any  seven 
or  more  of  them,  and  they  are  hereby  authorized  and 
empowered,  when  and  so  often  as  they  shall  think 
necessary,  at  any  meeting  or  meetings  to  be  holden  for 
that  purpose,  to  order  and  direct  a  rate  or  rates,  assess- 
ment or  assessments,  to  be  made,  charged,  or  levied 
upon  the  tenant  or  occupier,  not  exceeding  two  shillings 
in  the  pound  in  any  one  year,  on  the  full  annual  rent  or 
value  of  all  houses,  shops,  warehouses,  cellars,  vaults, 
wharfs,  quays,  manufactories,  founderies,  mills,  stables, 
coachhouses,  brewhouses,  markets,  and  other  buildings 
and  erections  already  built,  erected,  or  made,  or  which 
shall  hereafter  be  built,  erected,  or  made,  or  situate, 
standing,  and  being  in  the  said  town  and  borough  of 
Plymauth  (within  certain  limits  as  herein  mentioned), 

(a)  Local  and  personal,  public :  **  For  better  pa?ing,  lighting,  deaniing, 
watching  and  improving  the  town  and  borough  of  FlymTvUk  in  the  county 
oi Devon;  and  for  regulating  the  police  thereof;  and  for  remoring  and 
preventing  nuisances  and  annoyances  therein." 


XXL   VICTORIA.  693 

and  upon  the  several  gardens,  curtilages,  yards,  and  i858. 
other  conveniences  thereto  adjoining  or  belonging,  and  pi.tmouth 
upon  all  gardens,  tenements,  and  hereditaments  adjoin-  Dj^i^^Siie. 
ing  to  or  upon  any  of  the  streets,  lanes,  roads,  passages, 
or  other  public  places  which  are  already  made  or  built, 
or  which  shall  hereafter  be  made  or  built,  within  the 
populous  or  town  part  of  the  said  borough,  or  situate  so 
contiguous  to  some  street  within  the  populous  or  town 
part  of  the  said  borough  that  there.be  no  greater  distance 
than  one  hundred  feet  from  some  street  within  the 
populous  or  town  part  of  the  said  borough  to  the  nearest 
of  such  houses  or  buildings,  or  the  gardens,  curtilages, 
or  yards  thereunto  adjoining  and  belonging,  nor  from 
such  last  mentioned  houses  or  buildings,  gardens,  cur- 
tilages, or  yards,  to  such  as  shall  be  next  succeeding, 
and  so  on  from  one  rateable  house  or  building,  or  garden, 
curtilage,  or  yard  thereunto  adjoining  and  belonging, 
to  the  next  or  nearest,  in  whatsoever  direction  the 
same  may  be,  or  how  far  soever  the  same  may  extend, 
in  the  said  borough ;  and  such  rate  or  rates,  assessment 
or  assessments,  shall  be  made  at  any  time  after  the 
passing  of  this  Act,  and  shall  be  assessed  and  raised  by 
such  half  yearly,  quarterly,  or  other  payments  as  the 
said  Commissioners  shall  think  fit  and  direct,  and  shall 
be  paid  to  and  levied  and  collected  by  any  collector  or 
collectors  to  be  appointed  by  the  said  Commissioners, 
and  shall,  when  collected,  be  paid  to  the  treasurer  or 
treasurers  for  the  time  being*  of  the  said  Commissioners ; 
such  annual  rent  or  value  to  be  from  time  to  time  settled, 
ascertained,  and  fixed  in  such  manner  as  the  said  Com- 
missioners shall  direct  or  appoint**  A  copy  of  this  Act 
accompanied  the  case. 

On  3d  November,  1853,  The  General  Board  of  Health, 
by  their  provisional  order,  which  was  duly  confirmed  by 
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J  858.        Act  of  Parliament,  17  &  18  Vict  c.  63.,  directed  that 

Pltmouth     The  Public  Health  Act,  1848,  except  sect.  60,  should 

Dis^ct  Rate.   ^PP^J  ^^  ^^^  ^^^^  comprised  within  the  boundaries  of  the 

borough  of  Pfymout/u     And  various  sections  (including 

sect  106)  of  the  local   Act  were  by  the  said  order 

repealed. 

It  is  by  the  said  order  provided  that  the  Mayor, 
aldermen  and  burgesses  of  the  said  borough  should  be, 
by  the  town  council  of  the  said  borough,  the  Local 
Board  of  Health  under  the  said  Public  Health  Act. 


Robert  Luscoube,  appellaht,  against  The  Local  Board 
of  Health  for  the  borough  of  Plymouth,  respondents. 

In  this  case,  the  statement,  after  the  introductory 
part  above  set  forth,  was  in  substance  as  follows. 

The  Commissioners,  acting  under  the  local  Act,  during 
the  continuance  of  their  powers,  levied  rates,  from  time 
to  time,  for  the  purposes  for  which  they  were  authorized 
so  to  do. 

Before  and  at  the  time  of  the  making  of  the  rate 
appealed  against,  the  appellant  was  the  occupier  of  a 
field  situate  within  the  borough  of  Plymouth,  and  within 
the  district  of  The  Local  Board  of  Health.  Such  field 
was  not,  however,  situate,  adjoining  to,  or  upon,  any 
street,  lane,  road,  passage,  or  other  public  place  within 
the  populous  or  town  part  of  the  borough  of  Plymouth ; 
nor  within  the  limits  defined  by  the  section  of  the  local 
Act  before  set  out.  And  no  rate  under  the  said  local 
Act  was  ever  paid  in  respect  of  the  said  field.  And  the 
appellant  contends  that  the  field  was  not  rateable  under 
the  local  Act.  The  respondents  contend  that  it  was. 
At  the  time  aforesaid,  the  appellant  was  also  the  occupier 
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of  a  market  garden,  situate  within  the  said  borough,  and        1858. 
within  the  district  of  the  said  Board  of  Health ;   but     Plymouth 
which  market  garden  was  not  a  garden  adjoining  or  Dig^^^ulte. 
belonging  to  any  house  or  building;  nor  was  the  same 
situate,  and  adjoining  to,  or  upon,  any  street,  lane,  yard, 
passage,  or  public  place,  within  the  populous  or  town 
part  of  the  said  borough,  nor  otherwise  within  the  limits 
defined  by  the  section  of  the  local  Act  before  set  out 
And  no  rate  under  the  said  local  Act  was  ever  paid  in 
respect  of  the  said  garden.    And  the  appellant  contends 
that  the  said  garden  was  not  rateable  under  the  local 
Act.    The  respondents  contend  that  it  was. 

The  appellant,  as  the  occupier  of  the  field  and  market 
garden  before  mentioned,  is  rated  in  respect  thereof  by 
the  said  Ix>cal  Board,  in  the  rate  appealed  against,  in 
the  proportion  of  one  fourth  of  the  net  annual  value  of 
such  field  and  market  garden,  respectiyely,  under  the 
provisions  of  sect  88  of  The  Public  Health  Act,  1848. 

The  entry  in  the  rate  is  as  follows. 


Occupier. 

Owner. 

Description  of  property  rated. 

Robert  Luseombe, 

Tink, 

Field  and  Garden. 

The  appellant  contends  that  the  field  and  market 
garden,  for  which  he  is  now  rated,  were  not,  nor  was 
either  of  them,  rateable  under  the  local  Act ;  and  that 
therefore  they  are  also  respectively  exempted  firom  rate- 
ability  by  the  last  proviso  in  sect  88  of  stat  11  &  12 
Vict  c.  63.  The  respondents  contend  that  neither  the 
field  or  garden,  which  were  the  subject  of  the  rate 
against  which  notice  of  appeal  was  given,  were  a  kind 
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1858.        ^f  property  which,  within  the  meaning  of  sect,  88  of 
Plymouth    "^^^  Public  Health  Act,  1848,  had  been  exempted  from 
DirtrirtRate    ™'^"B  ^7  ^7  ^^*^'  ^^^  before  the  passing  of  The  Public 
Health  Act,  1848. 

The  rate  is  made  for  a  purpose  for  which  the  property, 
if  rateable  under  the  local  Act,  might  have  been  rated 
under  the  provisions  thereof. 

If  the  Court  shall  be  of  opinion  that  the  said  field 
and  garden  were  respectively  liable  to  be  assessed  to  the 
rate  against  which  notice  of  appeal  has  been  given,  the 
rate  is  to  be  confirmed.  But,  if  the  Court  shall  be  of 
opinion  that  either  the  field  or  garden  was  not  liable  to 
be  so  assessed,  then  the  said  rate  is  to  be  amended  by 
striking  out  the  assessment  on  the  appellant  in  accord- 
ance with  the  judgment  of  the  Court. 


Eltzabbth  Shortland,  appellant,  against  The  Local 
Board  of  Health  for  the  borough  of  Pltmocth, 
respondents. 

In  this  case,  the  statement,  after  the  introductory  part 
above  set  forth,  was  in  substance  as  follows. 

Before  and  at  the  time  of  making  the  rate  appealed 
against,  the  appellant  was  the  occupier  of  a  house,  and 
garden  attached  thereto,  within  the  borough  of  Plymouth^ 
but  not  within  the  populous  or  town  part  of  the  borough. 
The  house  and  garden  are  not  within  100  feet  of  any 
property  rateable  under  the  local  Act  except  the  line  of 
The  South  Devon  RaUway  Company^  which  paid  rates 
under  the  local  Act  since  its  completion. 

There  is  no  station  or  building  of  the  railway  within 
100  feet  of  the  house  or  garden:   and  the  appellant 
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contends  that  the  line  of  railway  was  not  rateable  under        1858. 
the  local  Act.     The  respondents  contend  that  it  was.  Pltmoutb 

The  premises  in  question  are  situated  close  to  the  pj^^l^te. 
Eastern  boundary  of  the  borough.  And  the  communi- 
cation between  the  said  premises  and  populous  or  town 
part  of  the  borough  is  by  means  of  two  roads :  the  one 
tumpikei  and  always  repaired  by  the  trustees  of  the  same 
until  the  9th  instant  {January  1858),  when  handed  over 
to  The  Local  Board  of  Health ;  and  the  other  a  parish 
road ;  both  communicating  with  the  appellant's  property. 
The  footway  attached  to  the  turnpike  road  has  been 
always  repaired  by  The  Ix>cal  Board  of  Health  and 
their  predecessors  in  office;  and  the  parish  road  has 
been  repaired  by  the  way- wardens  until  1854,  and  since 
that  period  by  The  Local  Board  of  Health.  At  the 
present  time  both  roads  and  footways  are  repaired  by 
that  Board.  The  nearest  gas  lamp  is  at  present  700  yards 
from  these  premises;  but  The  Local  Board  of  Health 
are  authorized  by  their  Act  to  place  gas  lamps  in  any 
nearer  position  on  the  turnpike  road  which  leads  to  the 
premises. 

The  entry  in  the  rate  is  as  follows. 


No. 

Occupier. 

Owner. 

Description  of  property  rated. 

1205 

Elizabeth 
SharUand. 

Elizabeth 
SharOand. 

House  and  Lawn. 

The  appellant  contends  that  the  premises^  for  which 
she  is  now  rated,  were  not,  nor  any  part  of  them,  rate- 
able under  the  local  Act :  and  that  therefore,  and  inas- 
much as  the  same  premises  have  as  yet  derived  no  direct 
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1858.  .benefit  from  the  works  done  by  direction  of  The  Local 
Pltmouth  ^oBsd  of  Health,  such  premises  are  also  exempt  from 
Disui^r^te.  i^to&bili^  under  the  proviso  in  section  88  of  stat.  11  &  12 
Vict  c  63. 

The  respondents  contend  that  neither  under  The 
Public  Health  Act,  1848,  nor  under  stat.  5  G.  4.  c.  zzii., 
is  any  exemption  from  rating  conferred  upon  the  appel- 
lant in  respect  of  the  property  which  is  the  subject  of 
the  rate  against  which  notice  of  appeal  has  been  given. 

The  rate  is  made  for  a  purpose  for  which  the  property, 
if  rateable  under  the  local  Act,  might  have  been  rated 
under  the  provisions  thereo£ 

If  the  Court  shall  be  of  opinion  that  the  premises  in 
respect  of  which  the  appellant  is  rated  were  liable  to  be 
assessed  to  the  said  rate,  the  said  rate  is  to  be  confirmed. 
But,  if  the  Court  shall  be  of  opinion  that  the  said  pre- 
mises were  not  liable  to  be  so  assessed,  then  the  said 
rate  is  to  be  amended  by  striking  out  the  said  assessment 
on  the  appellant  in  respect  of  the  said  premises. 


Alexandeb  Pontey,  appellant,  against  The  Local  Board 
of  Health  for  the  borough  of  Pltmodtu,  respondents. 

Thb  case  commenced  with  an  introductory  part  cor- 
responding with  that  already  set  forth  down  to  and 
including  the  recital  of  sect.  105  of  stat.  5  G.  4.  c.  xxii. 
(See  p.  693.)     It  then  proceeded  as  follows. 

The  Commissioners,  acting  under  the  said  Act,  from 
time  to  time  levied  rates  for  the  purposes  for  which  they 
were  authorized  so  to  do :  but,  until  1848,  the  Commis- 
sioners did  not  assess  to  the  rates  fields,  whether  pasture, 
arable  or  otherwise,  lying  within  the  limits  mentioned  in 
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the  Act;  but  market  gardens  within  the  prescribed  dis-       (s^^. 
tance  were,  at  the  period  hereafter  mentioned,  rated.        Pli  mouth 

In  1848,  however,  all  fields  adjoining  streets  within  pJ^^'r^^^^ 
the  populous  or  town  part  of  the  borough  were  rated  by 
the  Commissioners :  and  market  gardens  within  the  dis- 
tance  mentioned  in  sect.  105  of  the  local  Act  were  also 
rated.  Appeals  were  entered  against  the  rate  by  the 
occupiers  of  the  fields  and  market  gardens  so  assessed. 
And,  on  the  appeals  coming  on  to  be  heard  at  the  Devon 
Midtummer  Sessions,  1849,  the  Sessions  decided  that  the 
Commissioners  had  no  power  to  assess  the  fields  appealed 
against,  or  market  gardens,  which  were  not  adjoining  to 
any  house,  to  the  rate ;  and  the  rate  was  amended  ac- 
cordingly. And,  fipom  that  time  until  the  borough  of 
Plymouth  was  brought  under  the  operation  of  The 
Public  Health  Act,  1848,  fields  within  the  limits  men«> 
tioned  in  the  local  Act,  and  market  gardens  within  the 
same  limits  not  adjoining  or  belonging  to  houses  or 
buildings,  have  not  been  assessed. 

On  the  3d  November,  1853,  The  General  Board  of 
Health,  by  their  provisional  order,  which  was  duly  con- 
firmed by  Stat  17  &  18  Vict  c.  53.,  directed  that  The 
Public  Health  Act,  1848,  except  sect.  50,  should  apply  to 
the  area  comprised  within  the  boundaries  of  the  borough 
o(  Flynumt/L  And  various  sections  (including  sect.  105) 
of  the  local  Act  were,  by  the  said  order,  repealed.  It 
is  by  the  said  order  provided  that  the  Mayor,  aldermen 
and  burgesses  of  the  borough  should  be,  by  the  council 
of  the  borough,  The  Local  Board  of  Health  under  The 
Public  Health  Act,  1848. 

Before  and  at  the  time  of  the  making  of  the  rate 
appealed  against,  the  appellant  was  the  occupier  of  a 
pasture  field  situate  within  the  populous  part  of  the 
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town  and  borough  of  Plymouth^  and  adjoining  to  and 
upon  a  street  within  the  populous  or  town  part  of  the 
borough,  and  within  the  district  of  The  Phfrnaidh  Local 
Board  of  Health.  And  he  was  rated,  by  the  said  Board, 
as  such  occupier,  in  respect  of  such  field,  in  the  propor- 
tion of  one  fourth  of  the  net  annual  value,  under  the 
provisions  of  sect  88  of  The  Public  Health  Act,  1848. 
The  entry  in  the  present  rate  is  as  follows. 


Occupier. 

Owner. 

Description  of 
property  rated. 

Name  or  sitaation  of 
property  rated. 

Alexander 
Putdey, 

Richard 
Mason. 

Field.  Garden. 

Five  Field  Lane. 

Before  and  at  the  time  of  making  the  rate  now  ap- 
pealed against,  the  appellant  was  also  the  occupier  of  a 
market  garden  situate  in  the  populous  or  town  part  of 
the  borough,  and  adjoining  to  and  upon  a  street  within 
the  populous  or  town  part  of  the  borough,  but  not  ad- 
joining a  building.  The  said  market  garden  is  within 
the  district  of  The  Plymouth  Local  Board  of  Health; 
and  the  appellant  was  rated  by  the  said  Board,  as  such 
occupier,  in  respect  of  such  market  garden,  in  the  pro- 
portion of  one  fourth  of  the  net  annual  value,  under  the 
provisions  of  sect  88  of  The  Public  Health  Act,  1848. 

The  appellant  contends  that,  under  the  local  Act, 
the  field  and  market  garden  in  respect  of  which  he  is 
rated  were  not,  nor  was  either  of  them,  liable  to  be 
rated ;  and  that  the  exemption  from  rating  is  preserved 
by  the  proviso  in  sect.  88  of  stat  11  &  12  Vict  c  63. 

The  respondents  contend  that  the  field  and  garden 
rated  in  this  case  were  not  such  kinds  of  property,  within 
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the  meaning  of  The  Public  Health  Act,  1848,  as  were        1859. 
exempted  from  rating  under  stat.  5  G.  4.  c.  xzii.  $.  105.     pitmouth 

The  rate  is  made  for  a  purpose  for  which  the  property, 
if  rateable  under  the  local  Act,  might  have  been  rated 
under  the  provisions  thereof. 

If  the  Court  shall  be  of  opinion  that  the  field  and 
garden  were  liable  to  be  assessed  to  the  rate  against 
which  notice  of  appeal  was  given,  the  s^d  rate  is  to  be 
confirmed :  but,  if  the  Court  shall  be  of  opinion  that 
either  the  field  or  garden  is  not  liable  to  be  so  assessed, 
then  the  said  rate  is  to  be  amended  by  striking  out  the 
assessment  on  the  appellant  in  accordance  with  the 
judgment  of  the  Court, 

The  case  was  argued,  in  last  Easter  Term  (a),  by 
Coleridge  for  the  respondents,  and  Karslake  for  the 
several  appellants.  The  question  in  all  the  cases  was. 
Whether  the  rating  clause  in  sect  105  of  stat  5  G.  4. 
c.  xxii.  contained  an  exemption  such  as  to  bring  the 
property  within  the  exemption  in  the  last  proviso  of 
sect  88  of  The  Public  Health  Act,  1848  (11  &  12  Vict 
e.  63.).     The  section  last  mentioned  is  as  follows. 

<<  And  be  it  enacted,  that  the  said  Special  and  General 
District  Rates  shall  be  made  and  levied  upon  the  occu- 
pier (except  in  the  cases  hereinafter  provided)  of  all 
such  kinds  of  property  as  by  the  laws  in  force  for  the 
time  being  are  or  may  be  assessable  to  any  rate  for  the 
relief  of  the  poor,  and  shall  be  assessed  upon  the  full 
net  annual  value  of  such  property  ascertained  by  the 
rate  (if  any)  for  the  relief  of  the  poor  made  next  before 
the  making  of  the  respective  assessments  under  this  Act ; 
and  for  the  purpose  of  making  any  such  assessment  The 
Ix>cal  Board  of  Health,  or  any  person  appointed  by 

(a)  AprUTAxh. 
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1858.  them  so  to  do,  may  from  time  to  time,  at  all  reasonable 
Plymouth  t™cs>  inspect,  take  copies  of,  or  make  extracts  from  any 
Di.?iSrRtte.  ^^^  f^^  *«  ^^^^^  o**  ^be  poor  within  their  district,  or 
any  assessments  by  which  the  same  are  made."*  Penalty 
upon  parties  refusing  to  permit  the  inspection  or  the 
taking  of  copies,  &c.  Provision  for  valuation,  where 
there  is  no  poor  rate.  ^  Provided  also,  that  the  occupier 
of  any  land  used  as  arable,  meadow,  or  pasture  ground 
only,  or  as  woodlands,  market  gardens,  or  nursery 
grounds,  and  the  occupier  of  any  land  covered  with 
water,  or  used  only  as  a  canal,  or  towing  path  for  the 
same,  or  as  a  railway,  constructed  under  the  powers  of 
any  Act  of  Parliament,  for  public  conveyance,  shall  be 
assessed  in  respect  of  the  same  in  the  proportion  of  one 
fourth  part  only  of  such  net  annual  value  thereof:  pro- 
vided also,  that  if  within  any  district  or  part  of  a  district 
any  kind  of  property  shall  before  the  passing  of  this  Act 
have  been  exempted  from  rating  by  any  local  Act,  in 
respect  of  all  or  any  of  the  purposes  for  which  General 
or  Special  District  Rates  may  be  made  under  this  Act, 
the  same  kind  of  property  shall,  in  respect  of  the  same 
purposes,  and  to  the  same  extent  within  the  parts  to 
which  the  exemption  applies,  but  not  further  or  other- 
wise, be  exempt  from  assessment  to  any  General  or 
Special  District  Rates  under  this  Act." 

The  following  authorities  were  referred  to:  TaU  v. 
Carlisle  Local  Board  of  Health  (a),  Guardians  of  Chelms* 
ford  Union  v.  Chelmsford  Local  Board  of  Health  (&), 
Bex  V.  Tlve  Manchester  and  Salford  Waterworks  Com-- 
pany  (c),  Begina  v.  Nevill  (rf).  East  London  Waterworks 
Company  v.  Trustees  for  Mile  End  Old  Town  (e).     The 

(a)  2E,^  B,  492.  (&)  2  B.  ^-  B.  500,  note  (a), 

(c)  \  B.^C,  630.  (</)  8  Q.  B.  452. 

(c)   17  Q.  B.  5)2. 
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points  urged  will  suflBcientlj  appear  from  the  judgments       1858. 
delivered  by  the  learned  Judges.  Plymouth 

Cur.adv.vult   Dbtrict  Bate. 

On  this  day,  there  being  a  difference  of  opinion  on 
the  Bench,  the  judgments  of  the  learned  Judges  were 
delivered  seriatim. 

Cromptan  J.  read  the  judgment  of 

WlOUTMAN  J. 

LuscoMBKy  appellant,  against  The  Local  Board  of  Health    wigkiman  J. 
for  the  borough  of  Plymouth,  respondents. 

The  question  in  this  case  is,  Whether  the  property,  in 
respect  of  which  the  appellant  is  rated,  is  exempt  from 
rateability  within  the  meaning  of  the  last  proviso  at  the 
end  of  the  88th  section  of  stat  11  &  12  Vict  c.  63.,  on 
the  ground  that,  by  the  105th  section  of  the  local  Act, 
5  G.  4.  c.  zxii.,  the  property  in  question  was  not  rateable 
to  the  expences  of  carrying  that  Act  into  execution  for 
paving,  lighting,  cleansing,  &c.  the  town  of  Plymouth. 

The  property  in  respect  of  which  the  appellant  is 
rated  is  a  field  and  market  garden,  and  is  rated  in  the 
proportion  of  one  fourth  only  of  the  net  annual  value, 
under  the  second  proviso  to  the  88th  sectibn  of  stat. 
11  &  12  Vict  c.  63.,  in  favour  of  land  used  as  arable, 
meadow  or  pasture  ground  only,  or  as  market  garden. 
But  it  is-  contended,  by  the  appellant,  that  it  is  exempt 
from  rateability  alu^ther,  by  the  last  proviso  to  that 
section:  by  which  it  is  provided  that,  if  any  kind  should, 
before  the  passing  of  that  Act,  have  been  exempted  from 
rating  by  any  local  Act,  the  same  kind  of  property 
should,  to  the  same  extent,  within  the  parts  to  which 
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1858.       ^  exemption  applied,  be  exempt  from  aaaeasment  under 
P,.T]foimi     ^^  11  &  12  Fict  c  63. 

jjJ2~5^       The  local  Act,  5  G.  4.  c.  xxii.  s.  105.,  does  not  in 

terms  exempt  any  kind  of  property  from  rateability :  bat 

Wighimam  J.    .^  particolarly  describes  the  kind  of  property  that  may 

be  rated,  and  defines  the  limits  within  which  it  must  be 

situate  in  order  to  be  rateable. 

Amongst  the  different  kinds  of  property  rateable  are 
mentioned  ^  all  gardens,  tenements,  and  hereditaments 
adjoining  to  or  upon  any  of  the  streets,  lanes,  roads, 
passages,  or  other  public  places  which  are  already  made 
or  built,  or  which  shall  hereafter  be  made  or  built,  within 
the  populous  or  town  part  of  the  said  borough,  or  situate 
so  contiguous  to  some  street  within  the  populous  or  town 
part  of  the  said  borough  that  there  be  no  greater  dis- 
tance than  one  hundred  feet  from  some  street  within  the 
populous  or  town  part  of  the  said  borough.'' 

The  property  in  question  did  not  adjoin  or  belong  to 
any  house  or  building;  nor  did  it  adjoin,  nor  was  it 
within  one  hundred  feet  of,  any  of  the  streets,  lanes, 
roads,  passages,  or  other  public  places,  within  the  popu- 
lous or  town  part  of  the  borough;  nor  had  any  rate  ever 
been  paid  in  respect  of  it  under  the  local  Act  The 
respondents,  however,  contend  that  the  proviso  for  ex- 
emption in  the  88th  section  of  stat.  11  &  12  Fict  c.  63. 
applies  only  to  cases  where  a  certain  kind  of  property  is 
exempted  from  rateability  by  some  local  Act,  and  not 
to  such  a  case  as  the  present,  where  the  hind  of  property 
is  not  exempted  from  rateability  by  the  local  Act,  but, 
on  the  contrary,  is  expressly  included  within  the  descrip- 
tion of  property  rateable,  provided  it  be  situate  within 
certain  limits,  which  are,  however,  subject  to  frequent 
alterations.     I  am  of  opinion  that  this  is  the  true  con- 
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struction  of  the  proviso,  and  that  it  does  not  extend  to        1858. 
property  exempted  by  some  local  statute  in  respect  of    Plymouth 
its  locality,  but  only  to  property  exempted  in  respect  of  Dij^^"^^^ 
its  kind.     This  was  expressly  decided  in  this  Court,  in 
the  case  of  Tait  v.  Carlisle  Local  Board  of  Health  (a>    '^^W"-"  •'• 
In  the  present  case,  all  gardens,  tenements  and  here- 
ditaments are  rateable  by  the  local  Act,  if  in  certain 
situations.     And,  as  the  words  used  in  describing  the 
kind  of  property  rateable  are  so  large  as  to  include  the 
field  and  garden  in  respect  of  which  the  appellant  is 
rated,  and  as  I  think,  in  accordance  with  the  case  of 
Tmt  V.  Carlisle  iMal  Board  of  Health  (a),  that  the  ex- 
emption contemplated  by  the  proviso  in  stat.  11  &  12 
Vict  c.  63.  is  to  be  determined  by  the  kind  of  property, 
and  not  by  its  locality,  my  judgment  is  for  the  respon- 
dents. 

Shortland,  appellant,  against  The  Local  Board  of 
Health  for  the  borough  of  Plymouth,  respondents. 

The  appellant  in  this  case  was  rated  in  respect  of  a 
house  and  lawn  within  the  borough  of  Plymouth^  but 
not  within  the  populous  or  town  part  of  the  borough, 
or  one  hundred  feet  of  any  street  in  such  part  of  the 
borough.  The  same  points  were  made  in  this  case  as 
in  the  case  in  which  Luscombe  was  appellant:  and  I 
am  of  the  same  opinion  as  in  that  case,  and  upon 
the  same  grounds.  My  judgment  therefore  is  for  the 
respondents. 

(a)  2B.^B.  492, 


B.   D.   &   B.  2  Z 
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1858. 
Plymouth     Pontey,  appellant,  against  The  Local  Board  of  Health 
Disuicr^te.  ^^^  ^^^  borough  of  Plymouth,  respondents. 

Wiphiman  J.  Tjj^  appellant  in  this  case  was  rated  in  respect  of  a 
field  and  market  garden  within  the  borough :  and  the 
property  was  so  situate  that,  if  it  was  of  a  hind  that 
would  have  been  rateable  under  the  local  Act,  it  was 
admitted  to  be  within  the  limits.  I  am,  as  in  the  case 
of  Ltiscombef  of  opinion  that  the  words  "  all  gardens, 
tenements,  and  hereditaments,"  are  so  large  as  necessa- 
rily to  include  the  property  in  question :  and  my  judg- 
ment, therefore,  in  thb  case  also,  is  for  the  respondents. 

CromfHom  J.  Crompton  J.  I  entirely  concur  in  the  opinion  of  my 
brother  Wigktman  which  I  have  read  for  him. 

It  seems  to  me  that  the  proviso  in  the  88th  section  of 
The  Public  Health  Act,  1848,  applies  to  the  exemption 
of  a  sort  and  species  of  property,  such  as  houses,  build- 
ings, arable  land,  meadow,  &c.,  and  not  to  land  distin- 
guished by  locality  or  proximity  to  other  buildings  or 
property.  The  word  ''kind,**  in  the  proviso,  seems  to 
me  to  be  used  in  the  same  sense  as  that  in  which  it  is 
used  in  the  preceding  part  of  the  same  section,  by  which 
all  kinds  of  property  rateable  to  the  poor  law  rate  are 
made  rateable  to  the  rate  in  question. 

It  seems  to  me  also  that  the  case  is  governed  by  the 
case  of  Tail  v.  Carlisle  Local  Board  of  Health  {a\  which 
I  think  expressly  in  point :  and  certainly,  as  far  as  I  was 
concerned  in  that  judgment,  my  opinion  proceeded  on 
grounds  directly  applicable  to  the  present  case. 

(a)  2E.^  B,  492. 
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I  thinky  therefore,  that  the  rate  is  good,  and  should        1858. 
be  confirmed.    And  that  our  jadgment  in  all  these  cases     Plymouth 
should  be  for  the  respondents.  DisudcrRtte. 

CrompUm  J. 

Erlb  J. 

Erie  J. 

LuscoMBEj  appellant,  against  The  Local  Board  of  Health 
for  the  borough  of  Plymouth,  respondents. 

In  this  case  the  question  is,  whether  the  field  and 
market  garden  of  the  appellant  are  exempted  from  rates 
made  for  certain  specified  purposes  by  The  Local  Board. 
The  exemption  was  claimed  under  the  proviso  to  sect  88 
of  The  Public  Health  Act,  1848,  11  &  12  Vict.  e.  63., 
enacting  that,  **  if  within  any  district  or  part  of  a  district 
any  kind  of  property  shall,  before  the  passing  of  this 
Act  have  been  exempted  from  rating  by  any  local  Act, 
in  req>ect  of  all  or  any  of  the  purposes  for  which  General 
or  Special  District  Rates  may  be  made  under  this  Act, 
the  same  kind  of  property  shall,  in  respect  of  the  same 
purposes,  and  to  the  same  extent  within  the  parts  to 
which  the  exemption  applies,  but  not  further  or  other- 
wise, be  exempt  from  assessment  to  any  General  or 
Special  Rates  under  this  Act." 

The  field  and  garden  were  exempted  from  rating  for 
the  same  purposes  as  are  above  specified,  under  the  local 
Act  of  5  G.  4.  c.  xxii.,  which  was  passed  for  the  purpose 
of  paving,  lighting  and  otherwise  improving  the  town 
and  borough  of  Plymouth^  and  gave  a  power  of  rating 
for  those  purposes,  and  made  all  the  tenements  forming 
the  populous  or  town  part  of  the  borough  rateable,  and 
so,  by  implication,  exempted  from  rate  all  the  tenements 
forming  the  residue  of  the  same  borough.  The  benefits 
2  z  2 
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1858.        ^^^  foj^  the  town  property  :  the  burden  was  laid  on  the 
Plymouth     ^^^"  property.     The  kind  of  property  that  was  to  be 

D'^^^^^rL  ""ateable  was  town  property;  and  the  kind  to  be  exempt 
was  that  which  was  not  town :  the  exemption  was  not 
^"^^  •'•  with  reference  to  its  local  situation  in  space,  but  with 
reference  to  its  proximity  to  dense  inhabitation:  the 
rateability  is  not  laid  upon  one  area>  and  exemption 
upon  another,  on  account  of  its  latitude  and  longitude ; 
but,  the  purpose  of  the  rate  being  given,  the  question  to 
be  considered  is  what  kind  of  property  will  be  benefited 
by  effecting  that  purpose.  The  limits  of  rateability  and 
exemption  are  not  fixed  in  locality  by  the  local  Act; 
but  they  are  to  shift  constantly  as  the  nature  of  the 
property  is  changed  by  the  growth  of  the  town.  The 
rate  is  to  be  laid  on  all  tenements,  with  their  appurte- 
nances, used  for  purposes  of  residence  or  trade,  if  they 
shall  adjoin  to  any  street  made  or  to  be  made  within 
the  populous  or  toum  part  of  the  borough,  or  be  so  con- 
tiguous to  some  street  made  or  to  be  made  within  the 
populous  or  toton  part  as  that  there  be  not  more  than 
one  hundred  feet  from  such  street  to  such  tenement, 
with  its  appurtenances,  and  so  on  fi*om  tenement  to 
tenement 

Although  town  is  in  known  contrast  to  country,  yet 
the  difficulty  of  drawing  a  precise  line  where  the  town 
ends  has  been  often  felt  The  town  would  be  conceded 
to  continue  so  long  as  there  are  streets  lying  between 
rows  of  continuous  houses.  The  doubt  begins  when 
the  continuity  of  the  houses  ceases:  and  the  statute 
here  has  said  that  the  rateability  shall  continue  as  long 
as  the  interval  between  the  street  and  the  nearest  build- 
ing, with  the  garden,  curtilage  or  yard  thereto  belonging. 


Erie  J. 
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does  not  exceed  one  hundred  feet.     At  the  outskirts  of        1353 
the  town  the  habitations  are  less  dense ;  and  the  test  of    p^^^^^^^^ 
rateabilitj  is  proximitj  within  a  hundred  feet  of  a  street   j^.^^^^'o* 
or  of  a  tenement  rateable  on  account  of  such  proximity. 
Although  the  exemption  is  ascertained  by  local  de- 
scription, still  the  description  is  of  the  kind  of  property, 
viz.  that  which  is  not  within  the  town.     The  property 
of  the  appellant  was  exempt,  according  to  this  principle, 
on  account  of  its  kind ;  and  therefore  it  ought  to  continue 
exempt  under  The  Public  Health  Act,  1848. 

In  Tail  v.  CarlUk  Local  Board  of  Health  (a)  the 
precinct  of  the  cathedral  was  conditionally  exempt  from 
all  the  jurisdiction  of  the  Commissioners  under  the  local 
Act,  and  therefore  from  being  rated  by  them,  provided 
the  dean  and  chapter  elected  to  execute  the  Act  within 
that  precinct.  This  Court  decided  that,  even  if  the 
precinct  could  be  said  to  be  exempt  from  rate,  the  kind  of 
property  was  not  exempt,  but  a  personal  privilege  of  the 
dean  and  chapter  was  recognised,  so  as  to  give  to  that 
body  the  option  of  excluding  the  town  Commissioners, 
and  doing  the  duties  of  the  Commissioners  themselves. 
By  sect.  63,  if  the  dean  and  chapter,  having  elected  to 
act,  neglected  to  do  those  duties,  they  were  liable  to  be 
convicted  and  fined  before  the  quarter  sessions.  And,  by 
sect.  35,  the  property  within  the  precinct  was  declared 
liable  to  be  rated ;  and  so  it  could  not  be  said  to  be 
exempt. 

In  Guardians  of  Chelmsford  Union  v.  Chelmsford  Local 
Board  of  Health  (i)  it  appeared  that  the  parish  of 
Chelmsford  comprised  the  town  of  Chelmsford  and  the 

(a)  2S.iB.  492.  (b)  2  E.  ^  B,  500,  note  (a). 
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1858.       bamlet  of  Moubhami  and  other  lands  in  the  parish.   The 

~PhYuovTu    P^^^^  o^  rating,  by  sect.  24,  extended  to  the  tenements 

General      Jq  {j^q  town  of  Chelmsford  and  the  hamlet  of  Maubham, 

Distnct  Rate.  -^ 

Thus  the  burden  was  to  be  on  the  area  that  had  the 
Erie  J.  benefit  But  there  was  a  proviso  that,  within  that  area, 
the  kind  of  property  that  had  no  benefit  firom  the  town 
improvements  was  to  be  exempt  from  rate,  that  is,  tithes, 
and  the  lands,  hop  grounds  and  garden  grounds  other 
than  gardens  adjoining  to  and  let  with  rated  houses. 
And  there  was  a  further  proviso  that  no  lands  in  the 
parish  of  Chelmsford  situated  at  a  greater  distance  from 
the  parish  church  than  so  many  yards  should  be  rate- 
able. It  is  not  stated  that  this  boundary  was  contermi- 
nous with  the  town  and  hamlet :  but  we  considered  that 
this  part  of  th^  proviso  gave,  in  efiect,  the  boundary  of 
the  area  of  jurisdiction.  The  power  of  rating  was  con- 
fined to  that  area;  and  the  lands  beyond  that  area  were 
exempt  in  this  sense  only,  that  it  was  land  out  of  the 
district  of  jurisdiction.  Afterwards  the  whole  parish  of 
Chelmsford^  including  the  town  of  Chelmsford  and  the 
hamlet  of  Moubham,  and  the  other  lands,  were  brought 
under  The  Local  Board  of  Health,  who  made  a  rate  on 
all  the  tenements  within  the  parish.  And  an  exemption 
was  claimed  for  a  tenement  out  of  the  town  and  hamlet 
above  mentioned,  but  within  the  parish,  on  the  ground 
that  it  had  been  exempt  from  the  Commissioners  for  the 
town  and  hamlet  But  the  Court  decided  against  the 
exemption:  it  was  not  a  kind  of  property  unthin  the 
district  subject  to  the  jurisdiction  of  the  Commissioners 
exempt  from  rates  for  certain  purposes,  but  a  property 
without  the  district;  and,  being  without  the  district, 
every  kind  of  property  was  exempt.    It  was  not  an  ex- 


Erie  J. 
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ceptional  exemption  within  an  area  where  there  might        1868. 
have  been  a  liabiltty,  but  an  absolute  exemption  by     Plymouth 
reason  of  local  situation  beyond  the  boundary  of  the   Distrta  Rate. 
area  of  rateability. 

These  cases  are  no  authority  for  the  respondents. 
And^  for  the  reasons  aforesaid,  I  am  of  opinion  that 
neither  the  6eld  nor  the  garden  were  liable  to  be  as^ 
sessed,  and  that  the  rate  should  be  amended  accordingly 
by  striking  out  the  assessment  on  the  appellant 

Shortland,  appellant,   against  The   Local  Board  of 
Health  for  the  borough  of  Pltmouth,  respondents. 

In  this  case  the  house  and  garden  of  the  appellant  is 
within  one  hundred  feet  of  the  railway  which  is  rated. 

And  the  question  is.  Whether  the  railway  is  a  house 
or  building,  or  a  garden,  curtilage  or  yard  thereunto 
adjoining  or  belonging,  llic  respondents  contend  that 
it  is :  but  I  am  inclined  to  think  that  it  is  not.  The 
station,  with  its  appurtenances,  might  be  a  yard  adjoin* 
ing  and  belonging  to  a  building :  but  the  line  of  railway 
itself  would  not  be  comprised  in  the  term  yard,  nor  in 
either  of  the  other  words :  and  the  case  finds  that  there 
is  no  rated  building  within  one  hundred  feet 

As  the  premises  are  admitted  to  have  been  exempt 
under  the  local  Act,  and  as  this  ground  of  liability  from 
proximity  to  rated  premises  within  the  local  Act  fails,  I 
give  my  opinion  for  the  appellant  My  opinion  as  to 
the  application  of  the  proviso  in  sect  88  of  The  Public 
Health  Act,  1848,  is  given  at  length  in  the  case  of 
Ltucombe.  My  opinion  therefore  is  that  the  rate  be 
amended  by  striking  out  the  name  of  the  appellant. 
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1858. 


Pltmouth     Pontey,  appellant,  against  The  Local  Board  of  Health 
District  Rate.  f^  the  borough  of  Plymouth,  respondents. 


Erie  J. 


In  this  case  the  field  and  garden  adjoin  a  street;  and 
were  rateable  under  the  local  Act. 
The  rate  is  therefore  confirmed. 


Lord  Campba  Lord  Campbell  C.  J.  I  agree  with  my  brothers 
Wightman  and  Crompton  that  our  judgment  ought  to  be 
for  the  respondents.  I  have  never  had  any  doubt,  since 
Tait  V.  Carlisle  Local  Board  of  Health  (a),  that  the  ex- 
emption in  The  Public  Health  Act,  1848,  applies  to 
kind  and  not  to  locality.  My  only  doubt  was,  whether 
the  local  Act,  5  G.  4.  c.  xxii.  9,  105.,  might  not  be 
considered  to  refer  to  kind  rather  than  locality.  For, 
although  local  bounds  are  defined  for  the  purpose  of 
ascertaining  what  is  rateable,  still,  for  the  reasons  which 
my  brother  Erie  has  referred  to,  the  kind  of  property  to 
be  rated  may  be  limited,  and  this  exemption  may  have 
been  intended  to  apply  to  the  kind  of  property.  But, 
upon  the  whole,  I  think  that  the  terras  of  stat.  5  G.  4. 
c.  xxii.  8.  105.  are  so  express  as  to  locality  that  we  must 
assign  exemption  to  locality  and  not  to  kind ;  and  that 
therefore  our  judgment  must  be  for  the  respondents. 

Rate  confirmed. 

(a)  2E.iB.  492. 
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1858. 


The  Queen  against  The  Justices  of  the  West  J*'"'f'"^ 
Riding  of  Yobkshiee. 

TT  W.  WEST  had,  iu  Easter  Term,  obtained  a  rule  Parties  ap- 

Nisi  for  a  mandamus  to  the  justices  of  the  West  J^  o*rder"S'°** 

Riding  to  enter  continuances  and  hear  an  appeal  against  ^^\^  ^ 

an  order  of  two  justices  for  the  removal  of  a  pauper  from  **^«  tbe  full 

■^  r      r  number  of  days 

the  township  of  Halifax  to  the  parish  of  Bromsgrove,  R>^«n  by  *t«t* 

11  &  12  Vict, 

From  the  aflSdavits  on  both  sides  it  appeared  that,  on  c  3i. «.  9. 

the  21st  day  of  November,  1857,  the  oflScers  of  the  ap-  pirationof  ~ 

pellant  parish  received  the  order  and  grounds  of  removal,  there  is^time 

On  the  9th  December  they  applied  for  a  copy  of  the  {„afnotk»^ 

depositions,  and  they  received  one  on  the  1 2th  December.  n"xt^o*g 

On  the  23d  December  they  sent  to  the  overseers  of  the  ?  "^^^^^^  be 

■^  done;  if  there 

respondent  township  a  notice  that  they  intended,  **  at  » not  time  for 

ittcb  notice  of 

the  General  Sessions  of  the  Peace  to  be  holden  in  and  trial,  the 
for  the  said  West  Riding  of  Yorkshire,  next  after  the  practicable, 
expiration  of  fourteen  days  at  least  from  the  service  of  en^red^and 
this  notice,   to  commence  and  prosecute  an  appeal"  JIStTOwioM* 
against  the  order  complained  of.     This  notice  was  re-  ■"'J  ^^  ^  . 
ccived  on  the  24th  day  of  December*     It  appeared  by  »t  a  sulwequent 
the  affidavits  that  the  officers  of  the  poor  of  the  appel- 
lant parish  believed  that,  by  the  practice  of  the  West 
Riding  Sessions,  fourteen  days'  notice  of  trial  was  re- 
quired; but  in  fact  ten  clear  days'  notice  only  was 
required.   The  sessions,  next  after  24th  December,  1857, 
were  held  on  5th  January,  1858.     At  these  sessions 
nothing  was  done.     The  next  sessions  were  held  on  5th 
April,  1858.     The  appeal  was  entered  and  brought  on 
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1858.       for  hearing  at  those  sessions.    The  Court  of  Quarter 

The  QuEsH     Sessions,  after  argument,  refused  to  hear  it,  on  the 

Justices  of     g'^'ind  Aat  the  appeal  was  too  late. 
West  Redino. 

JI  B.  JUaubf  in  last  Easter  Term  (d),  shewed  cause. 
The  appellants  in  this  case  were  bound  to  go  to  the 
sessions  holden  on  the  5th  January.  The  notice  of 
appeal  was  actually  given  on  24th  December.  It  might 
have  been  accompanied  by  notice  of  trial,  which  would 
then  have  been  given  ten  clear  days  before  the  5th 
January.  Stat  4  &  5  ffl  4.  c.  76. 8$,  79.,  81.,does  not  affect 
the  practice  of  sessions  as  to  the  notice  of  trial;  Bexy.  The 
Justices  of  Suffolk  (&).  If  the  grounds  of  the  appeal  had 
been  delivered  with  that  notice,  though  less  than  four- 
teen days  before  the  sessions,  it  would  have  been  a 
compliance  with  stat  4  &  5  fF.  4.  c.  76.  s.  81.,  so  that 
the  appeal  might  have  been  tried  at  the  January  ses- 
sions ;  which  therefore  were  clearly  the  next  practicable 
sessions  tor  all  purposes.  But,  even  if  there  was  not 
time  to  try  at  those  sessions,  the  appeal  should  have 
been  entered  and  respited  there.  The  practicability  of 
the  sessions  for  that  purpose  must  depend  upon  the 
time  when  the  order  of  removal  was  served;  the  appel- 
lants cannot,  by  lying  by  so  as  to  prevent  themselves 
from  giving  effectual  notice  of  trial  for  those  sessions, 
render  them  not  the  practicable  sessions;  Regina  v. 
Sevenoaks  (c),  Regina  v.  Justices  of  Peterborough  (d). 
The  appellants  here,  in  their  notice  of  appeal,  claim 
to  pass  over  the  January  sessions :  but  if  they  had  no 
right  to  do  so  their  claim  is  inoperative. 

(a)  itfey  8th.    Before  Lord  CampMl  C.  J.,  Wigktmam^  Erie  and  Onmp^ 
Jon  Js. 
(6)  AA.^E.  319.  (c)  7  Q.  B,  136. 

(d)  7  jF.  ft-  B.  643. 


West  Ridihg. 
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Pigait  Serjt.  and  H.  fF.  West,  in  support  of  the  rule.  1858. 
There  was  no  laches  on  the  part  of  the  appellants.  By  The  Qukkm 
Stat.  11  &  12  Vict.  c.  31.  tf.  9.  they  were  entitled  to  take  justices  of 
twenty  one  days  to  consider  whether  they  would  apply 
for  the  copy  of  the  depositions.  They  did  apply  within 
that  time,  and  received  them  on  12  th  December.  They 
were  then,  by  the  statute,  entitled  to  take  fourteen  days 
to  determine  whether  they  would  appeal  or  noL  They 
in  fact  only  took  twelve  days ;  and  it  is  not  possible  for 
the  Court  to  say  that  a  shorter  period  would  have 
suflSced.  Then,  at  the  time  when  they  actually  did 
give  notice  of  appeal,  it  was  too  late  to  try  at  the  Janu^ 
ary  sessions.  It  has  always  been  considered  that  the 
grounds  of  removal  must  be  given  at  least  fonrteen  days 
before  the  trial ;  Regina  v.  The  Justices  of  Suffolk  {a\ 
Regina  v.  The  Justices  of  Lancashire  (&).  And,  unless  the 
sessions  were  practicable  for  all  purposes,  the  appellants 
might  pass  them  over;  Regina  v.  Justices  of  Surrey  (c), 
Rex  V.  Justices  of  Devon  (df). 

Cur.  adv.  vulL 

Lord  Campbell  C.  J.  now  delivered  the  judgment  of 
the  Court.  , 

In  this  case  the  parish  oflScers  of  Bromsgrove  had 
brought  on  an  appeal  for  trial  at  the  Quartei^  Sessions 
for  the  West  Riding  of  the  county  of  Yorky  on  the  5th 
of  April  last,  against  the  overseers  of  the  township  of 
Halifax;  when,  after  hearing  counsel  on  both  sides, 
they  refused  to  hear  the  appeal,  and  dismissed  it,  on  the 
ground  that  they  had  no  jurisdiction,  because  the  appeal 

(a)  AA.^  E,  319.  (5)  4  Q.  B.  9ia 

(e)  3  Z>.  ^  L.  343. 

(rf;  Note  (a)  to  R€x  V.  Tht  JuUicet  of  Kent,  S  B.  ^  C.  640. 
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1858.        had  not  been  entered  and  respited  at  the  previous  sessions 

Tho  QuBKH    held  on  5th  January  last.   The  appellants  obtained  a  rule 

Justices  of     ^0  shew  cause  why  a  mandamus  should  not  issue,  com- 

West  Ridiho.  manding  the  Sessions  to  hear  the  appeal ;  and  the  question 

for  the  Court  is,  whether,  under  the  circumstances  of  the 

case,  the  justices  ought  to  have  heard  the  appeal. 

The  appeal  was  against  an  order  for  the  removal  of 
a  pauper ;  and  the  dates  of  the  several  proceedings  are 
as  follows.  On  the  21st  of  November^  1857,  an  order  of 
removal,  dated  the  20th  of  November^  was  received  by 
the  parish  officers  of  Bromsgrooe^  accompanied  by  a 
statement  of  the  grounds  of  removal.  On  the  9th  of 
December^  the  parish  officers  of  Bromfgrove  applied  for  a 
copy  of  the  depositions  on  which  the  order  was  granted, 
and  received  a  copy  on  the  12  th  o(  December,  On  the 
23d  of  December  the  parish  officers  of  Bromsgrove  sent 
a  notice  of  appeal  to  the  overseers  of  Halifax^  which  was 
received  by  the  latter  on  the  24th  of  December.  In  this 
notice  the  officers  otBromsgrove  informed  the  officers  of 
Halifax  that  they  intended,  at  the  Quarter  Sessions  to 
be  holden  next  after  the  expiration  of  fourteen  days  at  least 
from  the  service  of  that  notice,  to  commence  and  prosecute 
an  appeal  against  the  order  of  removal. 

The  next  sessions  were  held  on  the  5th  oi  January, 
twelve  days  only  from  the  service  of  the  notice  of  appeal ; 
and  the  appellants  passed  those  sessions  wholly  by,  and 
neither  gave  notice  of  trial  for  those  sessions,  nor  entered 
and  respited  their  appeal ;  and  the  question  is,  whether 
they  were  bound  to  do  either. 

By  Stat.  11  &  12  Vict  c.  31.  s.  9.,  no  appeal  is  to  be 
allowed  against  an  order  of  removal,  if  notice  of  appeal 
is  not  given  within  twenty  one  days  after  receipt  of  the 
statement  of  the  grounds  of  removal,  unless  within  those 
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twenty  one  days  a  copy  of  the  depositions  shall  have        1858. 
been  applied  for  and  received ;  and  then  fourteen  days    The  Queen 
from  the  time  of  the  sending  the  copy  is  to  be  allowed     J^g^i^  „f 
for  giving  notice.     The  time  of  receipt  in  due  course  Weot  Riding. 
of  post  is  to  be  considered  as  the  time  of  sending,  by 
reasonable  construction  (a). 

In  the  present  case,  therefore,  the  appellants  had 
twenty  one  days  from  the  2 1st  of  November,  plus  fourteen 
days  from  the  12th  of  December  (when  they  received  a 
copy  of  the  depositions),  to  give  their  notice  of  appeal ; 
and  they  gave  their  notice,  which  was  received  within 
the  time,  namely,  on  the  24th  of  December^  on  which 
day  there  were  twelve  days  inclusive,  and  ten  clear  days 
exclusive,  of  the  day  of  holding  the  then  next  quarter 
sessions,  which  were  held  on  the  5th  of  January.  The 
appellants  undoubtedly  might  take  all  the  time  they  did, 
without  losing  their  right  to  appeal;  but,  on  the  other 
hand,  they  might,  if  they  had  pleased,  have  applied  for 
and  obtained  a  copy  of  the  depositions  earlier:  or,  having 
received  a  copy  of  the  depositions,  might  have  given 
notice  of  appeal  in  time  to  try  at  the  sessions  held  on 
the  5th  oi  January  last  Those  sessions,  therefore,  were 
the  next  practicable  sessions  at  which  the  appellants 
might,  if  they  had  been  so  minded,  have  entered  and 
tried  their  appeal,  according  to  the  cases  of  Regina 
V.  Justices  of  Peterborough  (J)  and  Regina  v,  6'«;«i- 
oahs{c)9  in  which  it  was  decided  that  an  appellant 
cannot  by  bis  negligent  or  dilatory  conduct  make  the 
sessions  impracticable  which  in  &ct  were  practicable 
sessions,  and  then  pass  them  wjbolly  over  as  not  being 

(a)  See  Hegina  v.  SlawtUme,  IB  Q.  ^.  388 ;    Retina  y.   Recorder  of 
Richmond,  ante,  p.  253. 
ih)  1  E.^  B.  643.  (c)  7  Q.  B.  136. 
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The  QuKVH    appeal;  or  it  may  be  reasonably  considered  that  he  has 
Justices  of     P^^^  "P  the  intention  of  really  prosecuting  the  appeal, 
WbstKidimo.  and  only  means  to  procrastinate  as  much  as  possible. 
The  case  of  Regina  v.  Justices  of  Surrey  (a)  is  by  no 
means  inconsistent  with  the  cases  of  Regina  v.  Seoen- 
oaks  (b)  and  Regijut  v.  Peterborough  {c\  and  indeed  was 
recognised  by  the  Court  in  the  latter  case ;  for  in  the 
case  of  Regina  v.  Justices  of  Surrey  (a)  there  was  not 
time  for  the  appellant  to  take  the  necessary  steps  to  try 
the  appeal  at  the  next  sessions,  however  well  disposed 
and  diligent  he  might  have  been ;  and  it  was  therefore 
considered,  and  we  think  properly,  that  the  very  next 
sessions  were  not  in  that  case  the  next  practicable  ses- 
sions for  the  purpose  of  the  appeal. 

In  the  present  case,  the  appellants  have,  by  the  terms 
of  their  notice,  expressly  passed  over  the  sessions  held 
on  the  5th  of  January,  as  they  state  that  they  intend  to 
commence  and  prosecute  an  appeal  at  the  sessions  to  be 
holden  fourteen  days  at  least  from  the  service  of  that 
notice,  a  period  which  excludes  the  sessions  held  on  the 
5th  of  January.  No  valid  reason  has  been  assigned  on 
the  part  of  the  appellants  for  the  postponement  of  the 
commencement  and  prosecution  of  the  appeal  to  the 
sessions  held  next  after  the  expiration  of  fourteen  days 
from  the  service  of  the  notice,  nor  why  the  appellants 
claim  to  be  entitled  to  fourteen  days  beyond  the  twenty 
one  days  and  the  fourteen  days  mentioned  in  stat. 
11  &  12  Vict.  c.  SI.  s.  9. 

As  a  rule,  we  think  that  the  parties  appealing  are 
entitled  to  take  the  twenty  one  days  and  the  fourteen 

(a)  d  D.^L.  343.  (6)  7  Q.  B,  136. 

(c)  7  E.^B.  643. 
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days  mentioned  in  stat.  11  &  12  Vict.  c.  31.  8.  9.,  and        ]858. 
that,  if,  at  the  expiration  of  the  last  of  those  days,  there    The  Qu«bn 
is  time  to  give  effective  notice  of  trial  of  the  appeal  at     j„gj^  ^f 
the  then  next  sessions,  such  notice  ought  to  be  given ;  ^""^  Riwuo. 
but  that,  if  there  is  not  time  to  give  such  notice  of 
trial,  the  appeal  ought  to  be  entered  and  respited  at 
the  then  next  sessions  following  the  expiration  of  the 
fourteen  days:   such  an  entry  and  respite  will  be  the 
only  step  the  appellant  can  then  take  to  shew  his  inten- 
tion to  prosecute  his  appeal,  as  he  will  do  so  at  the  peril 
of  being  obliged  to  pay  costs  in  case  he  omits  further  to 
prosecute  it:  and  this  is  in  accordance  with  the  modem 
practice. 

In  the  present  case,  we  think  that  the  determination 
of  the  Sessions  was  right,  and  that  the  rule  for  a  man- 
damus should  be  discharged. 

Rule  dischai^ged. 


Waite  against  The  Nobth  Eastern  Railway     Thnrtday, 
Company. 


A  CTION  by  Alexander  Waite  the  younger,  an  infant,  p  ^^  ^y^^^^ 

•^  by  Alexander  Waite,  his  next  friend.  Jounjlo  tSTo 

The  first  count  of  the  declaration  sUted  that  defend-  ^J^^^^'^^^' 

ants  were  possessed  of  a  certain   railway  locomotive  tickets  at  a 

"^  ^  railwajr  station 

engine  and  tender  and  a  train  of  carriages  attached  for  tbe  purpose 

.  -        -    ,  of  the  two 

thereto,  and  were,  by  theur  servants  m  that  behalf,  {hto-  being  conveyed 
pelling^  driving,  managing  and  conducting  the  same  whUeP.  imd' 

the  child  were 
on  the  railwajr, 

after  P.  had  taken  the  tickets,  the  child  was  injured  by  an  accident  which  was  caused  by 

the  Joint  negligence  of  P.  and  the  Company's  servants. 

Held,  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of 

Queen's  Bench,  that  the  child  could  not  maintain  an  action  against  tne  Company. 
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upon  and  along  a  certain  railway:  that  plaintiff  was 
lawfully  upon  and  crossing  the  said  railway :  and  that 
defendants,  by  their  said  servants,  so  carelessly,  negli- 
gently, and  improperly  propelled^  drove,  managed  and 
conducted  the  said  engine,  tender  and  train  of  carriages, 
that  the  same,  by  and  through  the  carelessness,  negli- 
gence, and  improper  conduct  of  defendants,  by  their 
servants  in  that  behalf,  ran,  came  and  were  driven  upon 
and  against  plaintiff,  and  cast  and  threw  him  down  and 
severely  wounded  and  injured  him. 

The  second  count  alleged  that  defendants  werq  pos- 
sessed and  had  the  controul  and  custody  of  a  certain 
railway  for  the  conveyance  of  passengers  by  railway 
trains  for  hire,  from  a  place  called  Velvet  Hall  to  Berwick 
upon  Tweed,  and  also  of  a  certain  railway  station  upon 
the  said  railway,  at  the  first  mentioned  place,  which  said 
railway  station  was  in  the  care  and  custody  of  the 
defendants  by  their  servants,  and  was  the  station  pro- 
vided by  the  defendants  for  all  persons  travelling  by  the 
said  railway  from  Velvet  Hall  aforesaid  to  Berwick  upon 
Tweed  aforesaid  to  procure  their  tickets :  that  defendants 
required  all  persons  desirous  of  so  travelling  as  aforesaid 
to  pass  through  and  procure  tickets  at  the  said  station : 
that  plaintiff,  at  the  request  of  defendants,  became  and 
was  a  passenger  to  be  conveyed  by  defendants  by  railway 
train  from  Velvet  Hall  aforesaid  to  Berwick  upon  Tweed 
aforesaid,  by  a  certain  railway  train  of  defendants,  then 
about  to  start  from  Velvet  Hall  aforesaid  to  Berwick 
upon  Tweed' aforesaid,  for  reward  in  that  behalf  then 
paid  by  plaintiff  to  defendants:  that  plaintiff  became 
and  was  such  passenger,  by  purchasing  from  defendants, 
who  then  delivered  to  plaintiff,  a  certain  raily'ay  ticket, 
entitling  him  to  be  conveyed  as  aforesaid,  at  a  certain 
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part  of  the  said  railway  station  provided  by  defendants 
for  the  issuing  of  tickets  to  persons  about  to  travel 
between  the  places  aforesaid^  and  at  which  defendants 
required  and  compelled  all  persons  so  about  to  travel  as 
aforesaid  to  take  tickets  for  the  said  journey:  that  it 
was  necessary  for  plaintiff,  and  all  persons  so  purchasing 
tickets  as  aforesaid,  in  order  to  enable  them  to  enter 
the  said  railway  train  then  about  to  proceed  from  Velvet 
Hall  aforesaid  to  Berwich  upon  Tweed  aforesaid,  to  pass 
across  the  said  railway  at  a  certain  place  where  it  passes 
through  the  said  station :  that,  just  about  the  time  when 
plaintiff  so  purchased,  and  defendants  so  delivered  to 
him,  the  said  ticket  as  aforesaid,  a  certain  other  railway 
train,  of  and  under  the  oontroul  of  defendants,  was  then, 
as  defendants  knew,  about  to  pass  through  the  said 
station  upon  and  over  a  certain  line  of  rails  of  the  said 
railway  over  which  plaintiff  and  all  other  persons  so 
passing  across  the  said  railway  as  aforesaid  were  obliged 
and  compelled  to  go  on  foot  in  passing  across  the  said 
railway  as  aforesaid.  That  plaintiff,  after  he  had  pur- 
chased, and  after  defendants  had  so  delivered  to  him, 
the  said  ticket  as  aforesaid,  and  after  he  had  become 
such  passenger  as  aforesaid,  was,  at  the  time  of  the 
committing  of  the  grievances  hereinafter  mentioned, 
properly  and  lawfully  in  and  upon  the  said  railway,  at 
the  place  where  it  passes  through  the  said  station,  going 
across  the  said  line  of  rails  aforesaid,  on  foot,  in  order 
to  enable  him  to  enter  the  said  first  mentioned  train : 
and  that,  by  and  through  reason  of  the  negligence  of 
defendants  in  not  giving  any  notice  or  warning  to  plain* 
tiff  that  the  said  railway  train  secondly  above  mentioned 
was  then  about  to  pass  through  the  said  station  upon 
and  over  the  said  line  of  rails  aforesaid,  plaintiff,  while 
&  B.  &  E.  3  a 
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passing  across  the  said  railway  and  going  on  foot  over 
the  said  line  of  rails^  was  knocked  down  by  the  said 
railway  train^  which  did  pass  through  the  said  station 
upon  and  over  the  said  line  of  rails  just  as  plaintiflp  was 
BO  going  on  foot  over  the  same,  and  was  thereby  wounded 
and  injured. 

Pleas.     1.  Not  guilty. 

2.  That  plaintiff  was  not  lawfully  upon  or  crossing 
the  said  railway ;  but,  on  the  contrary  thereof,  plaintiff 
and  a  person,  to  wit  Mrs.  Arabella  Parky  in  whose  care 
and  under  whose  direction  and  controul  plaintiff  then 
was,  were  wrongfully,  improperly  and  incautiously  upon 
and  crossing  the  said  railway,  with  the  means  of  seeing 
and  knnDwing,  at  that  time,  that  the  said  engine,  tender 
and  train  of  carriages  in  that  behalf  mentioned  were 
then  passing  and  proceeding  in  and  upon  the  said  rail- 
way, and  near  to  and  approaching  the  place  at  which 
plaintiff  was  upon  and  crossing  the  said  railway :  which 
occasioned  the  said  damage  and  injury  as  much  as  the 
negligence  of  defendants. 

3.  A  plea  similar  to  2,  with  the  additional  allegation 
that  it  was  not  necessary  for  plaintiff  to  be  in  or  upon 
the  said  railway,  or  to  cross  over  the  said  line  of  rails  at 
that  time,  in  order  to  enter  the  said  railway  train  then 
about  to  proceed  from  Velvet  Hall  aforesaid  to  Berwick 
npcn  Tto^d  aforesaid. 

Issues  on  all  the  pleas. 

On  the  trial,  before  Martin  B.,  at  the  last  Spring 
Assizes  for  Northumberland^  it  appeared  that  defendants 
had  the  management  of  a  railway  from  Tweedmouth  to 
Kelso;  and  that,  on  1st  January^  1857,  plaintiff,  an  in- 
fant of  the  age  of  five  years  or  thereabouts,  accompanied 
Mrs.  Parky  his  grandmother,  to  the  Velvet  Hall  Station, 
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one  of  the  stationg  on  the  Tweedmouih  and  Keho  railway, 
for  the  purpose  of  proceeding  tc^ether  to  Berwick  upon 
Ttoeed  by  the  10.51  a.m,  train.  The  plaintiff  and  Mrs. 
Park  arrived  at  the  Velvet  Hall  Station  at  10.30.  Mrs. 
Park  bought  of  the  station  master  a  ticket  for  herself 
and  a  half  ticket  for  plaintiff,  which  entitled  them 
to  be  carried  to  the  Ttoeedmouth  Station  near  Berwick 
by  the  10.51  train.  The  platform  for  the  departure  of 
passengers  going  from  Velvet  Hall  Station  to  Tweedmouth 
was  on  the  side  of  the  railway  opposite  to  the  ticket 
oflBce :  and  it  was  necessary  for  such  passengers  to  cross 
the  railway  on  a  level  to  get  to  that  platform.  The 
station  master,  in  giving  out  the  tickets,  informed  Mrs. 
Park  that  the  train  by  which  she  and  plaintiff  were  to 
go  to  Tweedmouth  would  not  be  there  for  a  quarter  of 
an  hour :  the  station  master  saw  Mrs.  Park  and  plaintiff 
go,  after  having  got  their  tickets,  and  sit  down  by  the 
fire.  The  station  master,  who  was  the  only  person  in 
charge  of  the  station,  after  giving  out  the  said  tickets, 
immediately  left  the  ticket  office  and  went  to  the  end 
of  the  station  yard  to  superintend  the  unloading  of  some 
goods,  and  returned  in  seven  or  eight  minutes,  which 
was  not  until  after  the  injuries  which  are  the  cause 
of  the  present  action  had  been  sustained.  While  so 
engaged^  the  station  master  was  unable,  owing  to  the 
position  in  which  he  was,  to  see  the  ticket  office  or  the 
platform.  Neither  could  he  see  along  the  line  towards 
Tweedmouth:  but  could  see  along  the  line  towards 
KeUo*  Any  train,  as  it  approached  the  Velvet  Hall 
Station  from  KeUo^  could  be  seen  by  any  one  on  the 
platform  for  a  considerable  distance :  th^  station  master 
generally  went  into  the  room  and  told  the  passengers  to 
cross  when  the  train  was  in  sight ;  and  had  done  so  to 
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Mrs.  Park  when  she  was  there,  she  having  been  fre- 
quently in  the  habit  of  going  by  that  train  to  Tweed" 
mouth.  The  station  master  did  not  warn  plaintiff  or 
Mrs.  Park  against  crossing  the  line,  or  inform  them  that 
another  train  was  expected  to  pass  the  station  before  the 
arrival  of  their  train.  Nor  were  any  means  adopted,  by 
locking  the  door  of  the  ticket  office,  or  otherwise,  to 
prevent  the  plaintiff  or  Mrs.  Park  crossing  the  line  at 
any  time ;  nor  was  there  any  clock  at  the  station.  Before 
the  passenger  train  for  which  the  plaintiff  and  Mrs.  Park 
had  taken  tickets  arrived  at  the  station,  a  goods  train, 
coming  from  Keho,  with  a  tender  before  the  engine, 
passed  the  Velvet  Hall  Station,  going  towards  Tweed- 
mouth  ;  Mrs.  Park  and  the  plaintiff  were  struck  by  it  as 
they  were  crossing  the  line  to  go  to  the  platform  already 
mentioned.  Mrs.  Park  was  killed:  and  plaintiff  was 
severely  injured;  and  for  that  injury  the  present  action 
was  brought.  The  goods  train  was  not  a  train  which 
stopped  at  the  station,  and  passed  the  station  at  its  usual 
pace  of  about  twenty  miles  an  hour.  No  one  saw  Mrs. 
Park  or  plaintiff  in  the  act  of  crossing  the  railway;  and 
neither  the  station  master  nor  any  one  on  the  goods 
train  knew  that  the  injuries  had  been  sustained  until 
after  the  goods  train  had  passed  the  station. 

The  jury,  in  answer  to  questions  put  to  them  by  the 
learned  Judge,  found  that  defendants  were  guilty  of 
negligence,  and  that  Mrs.  Park  was  also  guilty  of  neg- 
ligence which  contributed  to  the  accident;  and  they 
assessed  the  damages  at  207.  There  was  no  negligence, 
nor  was  any  su^ested,  on  the  part  of  the  iniant  plaintiff. 
The  learned  Judge  directed  a  verdict  for  the  plaintiff 
for  20il,  with  leave  to  the  defendants  to  move  to  enter  a 
verdict  for  them  or  for  a  nonsuit. 
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Pkkering,  in  last  Easier  Terni^  obtained  a  rule  to 
shew  cause  why  the  verdict  should  not  be  set  aside  and 
a  verdict  entered  for  defendants  upon  all  the  issues^  on 
the  ground  that  the  negligence  of  Mrs.  Park,  as  found 
by  the  jury,  entitled  the  defendants  to  a  verdict;  or  why 
a  new  trial  should  not  be  had,  on  the  ground  that  the 
direction  respecting  the  negligence  of  Mrs.  Park  was 
not  correct. 

In  this  Term  (a), 

Overend,  ManUty  and  (7.  Warner  LewU  shewed  cause. 
The  infant  is  entitled  to  recover.  The  jury  have  found 
that  there  was  negligence,  both  in  the  defendants  and 
in  Mrs.  Park,  the  person  in  charge  of  the  infant :  and 
the  question  of  law  which  arises  is,  Whether,  in  an  action 
by  an  infant  for  injury  caused  to  him  by  the  negligence 
of  the  defendants,  the  defendants  can  set  up,  by  way  of 
defence,  the  negligence  of  a  person  in  chai^  of  the  in- 
fant, contributing  to  the  accident  The  defendants  here 
and  Mrs.  Park  are  both  tort-feasors;  and  an  action  would 
lie  against  either  by  the  infiAnt :  neither,  therefore,  could 
set  up,  as  a  defence,  that  the  negligence  of  the  other 
contributed.  It  has,  no  doubt,  been  held  that  the  con- 
tributory negligence  of  the  plaintiff's  agent  is  a  defence ; 
Thorogood  v.  Bryan  (*),  CattKn  v.  HOU  (c>  But,  first, 
the  decision  in  Thorogood  v.  Bryan  (i)  has  not  been 
considered  thoroughly  satisfactory ;  and  the  case  is  men- 
tioned, in  the  note  of  the  last  editors  of  SmitVs  Leading 
Cases  (d)  to  Ashby  v.  fFhiie  (e),  as  not  altogether  con- 
sistent with  the  decision  in  Rigby  v.  Hewitt  (g).     And, 

(a)  ./mm  9th.    Before  Lord  Campben  C.  J.,  Erie  and  Crompttm  Jf. 
(6)  8  Omu  B.  115.  (e)  8  Com.  B.  123. 

(J)  1  SmUk*»  L.  Co.  220  (4th  ed.).  («)  2  Ld.  it^yM,938. 

{9)  5  Exek,  240. 
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Waite,  appellant,  against  The  Nobth  Eastern 
Railway  Company,  respondents. 

Fop  margiiial     rpuE  plaintiff  having  appealed  against  the  above  deci- 

note,  see  p»  A      , 

719.  sion,  the  case  was  now  argued. 

Manisty,  for  the  appellant  (plaintiff  below).  As  the 
plaintiff  here  was  an  innocent  party,  who  had  not  selected 
the  person  under  whose  care  he  was,  he  could  not  be 
said  to  contribate  to  the  damage.  [^fVtUes  J.  If  the 
proper  natural  guardian  of  the  plaintiff  consigned  it  to 
the  care  of  the  grandmother,  the  grandmother's  was  the 
legal  care.]  It  is  no  more  than  if  the  plaintiff  had  been 
an  infant  in  the  arms  of  a  person  who  had  been  careless. 
[fFilks  J.  referred  to  Hargrave's  note  (13)  [67.]  on  Co. 
Lit,  88.  b.]  When  a  man,  by  an  act  of  his  own  will, 
selects  an  agent,  it  may  be  that  the  negligence  of  the 
agent  disqualifies  the  principal  from  recovering;  that  is 
the  ground,  if  any,  on  which  the  cases  are  to  be  sup- 
ported which  decide  that,  where  a  party,  being  in  an 
omnibus  or  a  steam  vessel,  is  damaged  by  the  negligent 
management  of  another  omnibus  or  steam  vessel,  he 
cannot  recover  if  there  has  been  negligence  on  the  part 
of  those  having  the  care  of  the  omnibus  or  steam  vessel 
in  which  he  himself  is  carried ;  Tharogood  v.  Bryan  (a), 
Cattb'p  v.  Hills  {b\     [fVilliams  J.     Even  that  principle 


(ft)  a  Cam,  B.  1 15. 


(Jb)  8  Com,  B,  123. 


XXII.   VICTORIA.] 

has  been  seriously  questioned  bj  the  learned  editors 
of  Smithes  Leading  Cases  in  the  note  (a)  to  Ashby  ▼. 
fFhite  (6).]     They  put  the  case  of  a  mischievous  colli- 
sion caused  by  two  drunken  coachmen :  it  is  not  easy  to 
see  why  the  passengers  in  each  carriage  should  not 
recover  against  each  coachman.     [^Martin  B.     Do  you 
say  that  the  child  here  might,  if  the  grandmother  had 
survived,  have  sued  her?]     Why  should  he  not,  as  well 
as  a  patient  may  sue  a  surgeon  fornegligence  after  taking 
charge  of  the  case?    [WUles  3.    Did  you  ever  hear  of 
an  action  against  a  surgeon  for  not  taking  charge  of  a 
case  ?]     Here  the  charge  was  in  fact  undertaken.     But 
the  plaintiff,  being  naturally  incapable  of  exercising  a 
will,  did  not  stand  to  the  grandmother  in  the  relation  of 
principal  to  agent  or  master  to  servant:  and  he  is  not  to 
be  without  compensation  for  injury  suffered  from  the 
negligence  of  the  defendants.    If  the  father  had  sent 
the  child  without  either  ticket  or  attendant,  still  the 
defendants,  if  they  had  injured  the  child  by  their  negli- 
gence, would  be  bound  to  compensate  him.    [Bramtoett 
B.     I  have  always  thought  that  the  cases  of  the  class  to 
which  you  have  been  alluding  were  rightly  decided,  but 
on  wrong  reasoning.     Here  the  declaration  insists  upon 
the  negligence  of  the  defendants :  \rhat  does  Not  guilty 
put  in  issue  ?]     The  defendants*  negligence  as  between 
the  plaintiff  and  the  defendants.     It  never  was  held  that 
a  party  injured  might  not  sue  both  of  two  distinct  tort 
feasors.     In  Thorogood  v.  Bryan  (c)  Williams  J.,  whose 
ruling  at  Nisi  Priiis  was  supported,  said  that  he  had 
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acted  on  the  dictum  in  Bridge  v.  The  Grand  Junction 
Railway  Company  (a).  But  that  dictum  was  supposed 
to  be  founded  on  Butterfield  v.  Forrester  (i),  which  last 
mentioned  case  shews  only  that  a  party  cannot  recover 
for  damage  to  which  he  himself  contributes:  the  question 
of  constructive  contribution^  which  must  be  here  insisted 
upon,  did  not  arise.  In  Rigby  v.  Hewitt  {c)  and  Green- 
land v.  Chaplin  {d)  the  jury  found  that  there  was  not 
negligence,  on  the  part  of  those  supposed  to  be  employed 
by  the  plaintiffs,  sufficient  to  exonerate  the  defendants : 
those  cases,  therefore,  do  not  constitute  an  authority  for 
the  point  now  in  question,  beyond  the  occurrence  of  some 
dicta.  In  Quarman  v.  Burnett  {e)  and  Reedie  v.  London 
and  North  Western  Railway  Company  {g)  it  was  sought 
to  make  the  defendants  liable  on  the  ground  that  they 
had  employed  those  who  did  the  mischief,  and  were 
thus  identified  with  them ;  and  this  failed :  but  the 
liability  of  the  parties  who  really  employed  those 
who  did  the  mischief  was  not  denied.  After  the 
verdict,  it  must  be  taken  that  here  the  mischief  was 
occasioned  by  the  negligence  of  the  defendants.  [Bram" 
well  B.  It  is  perhaps  not  easy  to  say  what  absolute 
negligence  is.]  In  Lynch  v.  Nurdin  (A)  it  might  have 
been  said  that  the  father  of  the  plaintiff,  by  allowing 
him  to  go  about  unattended,  contributed  by  his  own 
negligence  to  the  damage;  and  that  would  have  been 
an  answer,  upon  the  principle  for  which  the  defendants 
here  contend.     [Martin  B.     That  case  was  questioned 


(a)  3  Af.  ^  7F.  244. 
(c)  5  ExcK  240. 
(e)  %M,^W.  499. 


(b)  ]  1  Eatt,  60. 
{d)  5£«cA.243. 
{g)  A  Escch.  244. 


(h)  1  Q.  B.  29. 
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in  Lygo  v.  Newbold  (a>  Pollock  C.  B.  If  the  father's 
negligence  had  been  expressly  found  by  the  jury,  that 
might  perhaps  have  made  a  difference.] 

MelHshf  contr^  The  Court  below  did  not  profess  to 
decide  as  to  the  correctness  of  the  view  taken  in  Thoro^ 
good  V.  Bryan  {b)^  which  it  is  not  necessary  to  insist 
upon  for  the  purpose  of  the  present  case.  The  complaint 
here  is  that  the  plaintiff,  being  a  passenger,  was  injured 
through  the  negligence  of  those  who  managed  the  train 
in  which  he  was  a  passenger.  He  could  become  a  pas- 
senger only  through  a  contract.  How  then  did  it  appear 
that  he  had  become  a  passenger  ?  Only  from  the  cir* 
cumstance  that  his  grandmother  had  taken  out  the 
ticket.  The  negligence  complained  of  consists,  not  in 
not  warning  him,  but  in  not  warning  her.  It  therefore 
is  essential  to  the  case  of  the  plaintiff  that  the  grand- 
mother should  be  identified  with  him.  Without  this 
identity  there  is  no  legal  cause  of  complaint  The  de* 
fendants,  like  any  one  else,  must  take  reasonable  care  of 
a  child,  if  they  take  charge  of  him :  but  they  are  not 
bound  to  take  charge  of  him  at  all  unless  he  is  under 
the  proper  care  of  a  grown  up  person ;  and  they  did  no 
more  here  than  receive  him  as  a  passenger  under  such 
charge.  That  being  so,  the  person  who  has  the  care  is 
the  person  to  whom  they  look  and  with  whom  they 
contract :  any  other  principle  would  impose  a  most  un- 
reasonable responsibility  on  a  railway  company.  [Pollock 
C.  B.  Suppose  a  man  to  drive  his  own  gig,  in  which 
his  child  is,  and  to  come  into  collision  with  another  car- 
riage through  the  negligence  of  both  drivers.     Can  the 
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child  recover  against  the  owners  of  the  other  carriage?] 
That  would  be  manifestly  absurd.  If  it  were  necessary 
to  consider  the  decision  of  Thorogaod  v.  Bryan  (a),  that 
case  clearly  rests  upon  good  sense.  On  what  principle 
is  it  that  the  negligence  of  the  plaintiff  is  an  answer  in 
such  cases?  First,  it  shews  that  the  n^ligence  of  the 
defendant  is  not  the  cause  of  the  damage ;  and,  secondly, 
that  the  plaintiff,  who  could  by  reasonable  care  have 
avoided  the  accident,  is  not  entitled  to  complain.  And 
those  grounds  are  suflBcient  to  justify  the  decision  in 
Thorogaod  v.  Bryan  {a). 


Overend  (in  the  absence  of  Mdnisty),  in  reply.  It 
does  not  follow,  from  the  Company  accepting  the  child 
as  a  passenger,  that  they  accepted  the  grandmother  as 
his  agent.  Suppose  a  party  is  injured  by  the  collision 
of  two  carriages  in  neither  of  which  he  is:  he  may 
recover  against  both.  Now  that  is  the  present  case, 
unless  the  grandmother  is,  for  the  purpose  of  the  con- 
veyance, the  agent  of  the  child ;  and  that  she  cannot  be, 
inasmuch  as  the  child  has  no  capacity  for  selecting  an 
agent.  But,  further,  the  jury  have  found  positive  n^- 
ligence  on  the  part  of  the  defendants :  that  puts  an  end 
to  the  defence  from  negligence  of  the  plaintiff,  which  is 
a  defence  properly  resting  on  estoppel.  Nor  is  this 
quite  like  the  case  of  a  child  in  arms :  the  Company 
might  have  ordered  the  plaintiff  to  be  taken  off  the 
railway,  and  ought  to  have  done  so. 

CocRBURN  C.  J.  I  am  of  opinion  that  the  judgment 
of  the  Court  of  Queen's  Bench  ought  to  be  affirmed. 


(a)  8  Com.  B,  115. 
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I  put  the  case  on  this  ground:  that^  when  a  child  of 
such  tender  and  imbecile  age  is  brought  to  a  railway 
station  or  to  any  conveyance,  for  the  purpose  of  being 
conveyed,  and  is  wholly  unable  to  take  care  of  itself, 
the  contract  of  conveyance  is  on  the  implied  condition 
that  the  child  is  to  be  conveyed  subject  to  due  and 
proper  care  on  the  part  of  the  person  having  it  in  charge. 
Such  care  not  being  used,  where  the  child  has  no  natural 
capacity  to  judge  of  the  surrounding  circumstances,  a 
child  might  get  into  serious  danger  from  a  state  of  things 
which  would  produce  no  disastrous  consequences  to  an 
adult  capable  of  taking  care  of  himself.  Here  the  child 
was  under  the  charge  of  his  grandmother;  and  the 
Company  must  be  taken  to  have  received  the  child  as 
under  her  controul  and  subject  to  her  management. 
The  plea  and  the  finding  shew  that  the  negligence  of 
the  defendants  contributed  partially  to  the  damage ;  but 
that  the  negligence  of  the  person  in  whose  chaige  the 
child  was,  and  with  reference  to  whom  the  contract  of 
conveyance  was  made,  also  contributed  partially.  There 
is  not  therefore  that  negligence  on  the  part  of  the 
defendants  which  is  necessary  to  support  the  action. 


783 

[1859.] 
Wai« 

North 
Eastern 

Railway 
Companj. 


Pollock  C,  B.  I  entirely  agree.  The  shortest  way 
of  putting  Mr.  JMelHsh^s  ailment  is  that  this  is  not  a 
mere  case  of  simple  wrong,  but  one  arising  from  the 
contract  of  the  grandmother  on  the  part  of  the  plaintiff, 
who  must  avail  himself  of  that  contract,  without  which 
he  cannot  recover.  There  really  is  no  difference  between 
the  case  of  a  person  of  tender  years  under  the  care  of 
another  and  a  valuable  chattel  committed  to  the  care  of 
an  individual,  or  even  not  committed  to  such  care.    The 
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action  cannot  be  maintained,  unless  it  can  be  maintained 
by  the  person  having  the  apparent  possession,  even 
though  the  child  or  the  chattel  was  not  regularly  put 
into  the  possession  of  the  person,  as,  for  instance,  though 
the  party  taking  charge  of  the  child  had  done  so  without 
the  father's  consent ;  that  circumstance  would  make  no 
difference  as  to  the  question  of  the  child's  right.  That 
is  my  reason  for  pressing  this  argument  of  Mr.  Mettish, 
as  it  meets  every  possible  view  of  the  case. 


Williams  J.  I  am  entirely  of  the  same  opinion. 
The  view  of  the  jury  was  that  the  accident  would  not 
have  occurred  but  for  the  negligence  of  the  grandmother. 
There  was  here,  as  it  seems  to  me,  from  the  particular 
circumstances  of  the  case,  an  identification  of  the  plain- 
tiff with  the  grandmother,  whose  negligence  is  therefore 
an  answer  to  the  action.  At  the  same  time,  I  do  not 
mean  to  express  any  doubt  that,  generally,  where  a  child 
is  of  such  tender  years  as  here,  and  is  carried  about  by 
any  person  having  it  in  charge,  the  rule  as  to  joint  neg- 
ligence of  plaintiff  and  defendant  applies.  The  person 
who  has  the  charge  of  the  child  is  identified  with  the 
child.  If  a  father  drives  a  carriage,  in  which  bis  in&nt 
child  is,  in  such  a  way  that  he  incurs  an  accident  which 
by  the  exercise  of  reasonable  care  he  might  have  avoided, 
it  would  be  strange  to  say  that,  though  he  himself  could 
not  maintain  an  action,  the  child  could.  So,  if  the  child 
be  in  the  arms  of  a  person  who  does  not  choose  to  get 
out  of  the  way  of  a  train.  But  it  is  unnecessary  to  insist 
on  this  general  ground :  because,  on  the  mere  narrow 
view  of  the  plaintifTs  right  in  this  case,  the  defence  must 
prevail. 


XXIL  VICTORIA,] 

(Martin  B.  had  left  the  Court  during  the  argument 
for  the  respondent.) 

Crowder  J.  I  am  of  the  same  opinion,  on  the 
grounds  given  in  the  judgment  delivered  in  the  Court 
of  Queen's  Bench.  The  case  is  the  same  as  if  the  child 
had  been  in  the  mother's  arms.  There  is  an  identiBca- 
tion  such  that  the  negligence  of  the  grandmother  de- 
prives the  child  of  the  right  of  action.  Now  the  finding 
of  the  jury  would  clearly  have  prevented  the  grand- 
mother from  recovering :  it  therefore  has  the  same  effect 
in  respect  of  an  action  by  the  child  It  would  be 
monstrous  and  absurd  if  there  could  be  a  distinction. 
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for  the  respondent.) 


Bramwbll  B.  I  am  of  the  same  opinion.  In  fcMrm 
the  action  is  for  a  wrong;  but  it  is  in  fact  for  a  breach 
of  duty  created  by  contract  It  is  alleged  that  the 
plaintiff  was  lawfully  on  the  railway.  That  could  be 
so  only  on  the  supposition  that  he  had  become  a  pas- 
senger through  the  instrumentality  of  himself  or  another. 
There  must  be  a  contract  or  duty.  It  is  impossible  here 
to  say  that  the  Company  contracted  any  other  duty 
towards  the  infant,  thus  accompanied,  than  they  would 
have  contracted  towards  an  adult,  or  that  they  were 
responsible  for  what  would  have  occasioned  no  mischief 
but  for  the  negligence  of  a  person  having  the  custody 
of  the  plaintiff.  That  would  be  an  absurdity :  and  we 
should  have  to  hold  that,  where  a  chattel  is  injured 
partly  through  the  negligence  of  the  party  having  charge 
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of  it,  such  person  could  maintain  no  action,  but  that  the 
owner,  if  a  different  person,  could.  The  case  appears 
even  more  distinct  upon  the  pleadings.  The  first  count 
charges  that  the  plaintiff  was  lawfully  upon  and  crossing 
the  railway ;  the  second  plea  denies  this,  and  states  that 
the  plaintiff  was  under  the  direction  and  controul  of  a 
person  who,  with  the  plaintiff,  was  wrongfully  on  the 
railway;  and  the  verdict  shews  this  plea  to  be  true. 
The  second  count  states  also  that  the  plaintiff  was  law- 
fully on  the  railway ;  and  it  is  similarly  answered. 


Watson  B.  I  am  of  the  same  opinion.  The  plaintiff 
is  a  child  of  an  age  at  which  he  is  incapable  of  exercising 
proper  care  for  himself.  The  charge  against  the  Com- 
pany is  that  they  did  not  give  proper  warning  to  the 
grandmother:  and  all  the  duties  which  arose  towards 
the  child  were  with  reference  to  it  as  being  under  the 
charge  of  the  grandmother;  and,  as  my  brother  fFUUams 
says,  the  case  is  the  same  as  if  the  plaintiff  had  been  a 
child  in  arms.  Many  other  cases  have  been  put  and 
discussed  by  Mr.  Manisty;  but  these  we  need  not  now 
examine. 

Judgment  affirmed. 
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Jwu  1 

FROM  the  affidavit  of  the  defendant's  attorney  in  this  Under  sect.  26 
111  •  ii«i       of8taLl9&20 

case,  It  appeared  that  the  action  was  brought  m  the  vut.  &  108., 
Court  of  Queen's  Bench,  by  summons  dated  2 1st  AprU,  gfR^^Ired 
1857,  to  recover  68i  Is.  6d.  for  goods  sold  and  dehvered,  i^^l^^ 
and  on  accounts  stated     The  declaration  was  delivered  Jif^ffH'",^ 

Q.  B.  shoQld 

on  24th  Julv,  1857.     On  1st  August,  1857,  defendant  be  htd  in  a 

-      -  county  conrt. 

pleaded,  except  as  to  4221  2s.  6d.,  Never  indebted;  and.  No  application 
as  to  that  sum,  he  paid  the  money  into  Court  The  himtoimpoie 
plaintiff  joined  issue  on  the  plea  of  Never  indebted,  and  T?e  action 
took  the  money  out  of  Court.  On  3d  November,  1857,  ^^^ts 
Erie  J.  ordered  that  the  cause  should  be  tried  before  SSmSwi^/ 
the  judge  of  the  county  court  of  NMmghamshxre,  at  P*^"?*Ji 
Bingham,  and  that  a  jury  should  be  summoned.     The  ^  the  Superior 

Courts,  10  far 
cause  was  tried  accordingly  on  January  13th,  1858;  m  regarded 

when  a  verdict  was  found  for  defendant.    Defendant  ing8inQ.B., 

carried  in  his  costs  for  taxation,  made  out  on  the  ordi-  regarded'tbe 

nary  scale  of  costs  in  actions  in  the  Superior  Courts  Stooounty"" 

above  20t ;  but  the  Master  was  of  opinion  that  he  could  ^Tto^'^' 

allow  the  costs  of  and  relating  to  the  trial  according  only  ^^^J  <»™^ 

to  the  scale  of  the  county  court;  and  he  taxed  accord-      On  motion 

to  review  hii 
ingly.  taiation:  Hold 

that  bo  was 

From  the  Master's  report,  it  appeared  that  he  allowed  justified  in  so 
the  costs  on  the  scale  of  the  Superior  Court  so  far  as  the  eo^ty^ 
regarded  the  proceedings  in  the  Queen's  Bench:  but  hkcpdde!^** 
that,  so  far  as  regarded  the  trial  in  the  county  court,  he 
allowed  only  county  court  costs,  according  to  the  scale 
of  costs  settled  by  the  county  court  judges  and  approved 

E.  B.  &  E.  3  b 
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1858.  of  by  the  Lord  Chancellor  under  stat.  19  &  20  Vict 
Wbbatcaoft  c,  108.  s.  33.  llie  Master  further  stated  that  he  had 
Foster.  taxed  the  costs  in  the  same  way  in  a  cause  of  Parsons  v. 
Pearccg  an  action  brought  in  the  Queen's  Bench  and 
sent  for  trial  in  the  county  court,  in  1857 ;  and  that  a 
summons  to  review  that  taxation  had  been  taken  out, 
and  dismissed  by  Coleridge  J. 

C.  G.  Merewether^  in  this  Term,  obtained  a  rule  calling 
on  the  plaintiff  to  shew  cause  why  the  Master  should  not 
be  at  liberty  to  review  his  taxation. 

T.  Bell  now  shewed  cause.  The  sum  claimed  in  this 
action  having,  by  the  payment  into  Court,  been  reduced 
to  a  sum  not  exceeding  50/.,  Erie  J.,  under  sect.  26  of 
Stat  19  &  20  Vict.  c.  108.,  has  ordered  the  cause  to  be 
tried  in  the  county  court.  A  taxation  on  the  scale  of 
the  Superior  Courts  is  ordinarily  on  a  judgment  reco- 
vered in  such  Courts.  The  Judge  who  made  the  order 
might,  by  sect.  26,  have  imposed  the  terms  that  the 
taxation  should  be  on  the;  scale  of  the  Superior  Courts : 
but  he  has  not  done  this;  and  it  does  not  appear  that 
he  was  asked  to  do  so.  In  the  scale  of  costs  fixed  by 
the  county  court  judges  and  allowed  by  the  Lord  Chan- 
cellor, under  sect.  33,  and  whieh  came  into  operation  on 
Ist  November^  1856,  it  is  directed  that  **  costs  in  actions 
under  19  &  20  Vict.  c.  1Q8,  s.  23,  shall  be  taxed  ac- 
cording to  the  scale  of  taxation  used  in  the  Court  of 
Queen's  Bench,  so  far  as  it  is  directly  applicable ;  and 
where  it  is  not  so  applicable,  the  principle  of  that  scale 
shall  be  followed  "(a).  Sect  23  relates  to  actions  which 
are  tried  by  agreement  of  parties  in  the  county  court, 

(a)  PoUodii^g  Practice  of  the  Coumiy  Court$,  |rc.>  cb.  17  (p.  165,  ed.  3.). 


Wbbatoboit 
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but  could  not  be  tried  there  without  such  agreement :        i858. 
and  the  mention  of  this  section  shews  that  cases  tried 
under  sect  26  are  not  to  be  taxed  according  to  the  scale 
of  the  Court  of  Queen's  Bench,  but  according  to  the 
scale  of  other  causes  under  sect.  33.     The  proceeding 
of  which  the  costs  are  now  in  question,  having  taken 
place  in  the  county  court,  sect.  33  must  regulate  the 
costs;   that  section  applying  to  ''proceedings  in  the 
county  courts,  in  actions  where  the  debt  or  damage 
claimed  exceeds  20/."    By  sect  34,  ''  with  respect  to 
such  proceedings  as  are  specified  in  the  last  preceding 
section,  all  costs  and  charges  between  party  and  party 
shall  be  taxed  by  the  registrar  of  the  Court  in  which 
such  costs  and  charges  were  incurred,  but  his  taxation 
may  be  reviewed  by  the  judge  of  the  court,  on  the  ap- 
plication of  either  party ;  and  no  costs  or  chaiges  shall 
be  allowed  on  such  taxation  which  are  not  sanctioned 
by  the  scale  then  in  force.*'    Now  it  is  true  that  this 
section  applies  only  to  costs  taxed  by  the  registrar  of 
the  county  court,  whereas  the  costs  now  in  question  are 
taxed  by  the  officer  of  this  Court.     But  that  does  not 
affect  the  question  as  to  what  scale  the  Master  of  this 
Court  shall  use  in  his  taxation.     The  object  of  sending 
the  case  to  the  county  court,  under  sect  26,  could  not 
have  been  to  get  the  case  better  tried :  it  was  to  save 
expence. 

C.  G.  Merewether^  contri.  The  Master  of  this  Court 
can  have  nothing  to  do  with  the  scale  of  the  county 
court  [Lford  Campbell  C.  J.  He  is  taxing  a  proceeding 
in  the  county  court.]  It  is  not,  progerly  speaking,  a 
proceeding  in  the  county  court  at  all.  [^Crompton  J. 
For  some  purposes,  at  least,  it  seems  to  be  sa    There 

3  B  2 
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1858.  would  be  county  court  process.]  The  scale  framed  under 
Wbxatoror  ^c^-  3^  manifestly  applies  only  to  cases  where  the  ori- 
FonsB.  P^^^  Aiid  exclusive  jurisdiction  is  in  the  county  court : 
it  could  not  have  been  intended  that  the  county  court 
judges  were  to  dictate  the  rule  of  taxation  to  be  adopted 
by  the  officer  of  this  Court  The  plaintiff,  as  the  event 
shews,  might  have  brought  his  action  in  the  county 
court :  he  chooses  to  go  to  the  Superior  Court  Under 
sect  26  the  county  court  acts  only  as  the  minister  of 
this  Court  The  expence  has  been,  in  many  particulars, 
increased  by  the  action  having  been  commenced  here. 
[Coleridffe  J.  Such  considerations  would  be  very  pro- 
perly submitted  to  the  Judge,  as  affecting  the  terms  on 
which  he  would  send  the  case  for  trial,  under  sect.  26. 
Lord  Campbell  C.  J.  The  circumstance  that  terms  may 
be  applied  for,  when  the  order  is  made,  seems  to  me  to 
furnish  an  answer  to  all  the  defendant's  argument.  Erie 
J.  The  Judge  thinks  that  the  cause  is  one  that  should 
be  tried  at  the  county  court :  the  presumption  is  that 
the  county  court  costs  of  trial  are  the  proper  ones.]  The 
reason  for  the  order  may  be  that  so  many  witnesses  reside 
near  the  place  of  trial :  the  very  circumstance  of  the  mul- 
tiplicity of  witnesses  lengthens  the  proceedings.  The 
Master  can,  at  the  utmost,  treat  the  county  court  scale 
only  as  adjumentary  to  his  own  scale  of  taxation ;  he  is 
not  to  be  bound  by  it  llie  defendant,  had  the  case 
gone  on  here,  would  have  been  entitled  to  the  costs  of 
an  action  brought  for  a  sum  exceeding  20L  And  this 
Court  never  parts  with  its  jurisdiction  as  to  costs.  The 
case  is  not  like  one  in  which  the  parties,  under  8ect&  23 
or  25,  go  to  the  ^county  court  by  mutual  agreement 

Lord  Campbell  C.  J.    I  think  the  defendant  is  en- 
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titled  to  such  costs  only  as  the  law  has  provided.     As  to        1858. 
the  proceedings  connected  with  the  trial  in  the  county   whvItobott 
court,  the  plaintiff  has  a  right  to  have  them  taxed  ac-       fostbr. 
cording  to  the  scale  provided  for  the  coanty  court    It 
is  admitted  that  the  case  was  properly  tried  under  the 
Judge's  order :  that  order  is  silent  as  to  costs :  either 
party  might  have  applied  for  terms;  but  both  sides  were 
silent :  and  the  Judge  had  no  reason  for  seeing  that  the 
application  of  the  county  court  scale  would  be  otherwise 
than  just.    The  Master  therefore,  very  properly,  in  tax- 
ing the  costs  of  the  proceeding  in  the  county  court, 
looked  to  the  scale  of  costs  in  county  court  trials.    It 
appears  that  the  same  point  has  arisen  before  my  brother 
Coleridge^  and  was  similarly  decided  by  him. 

CoLERiDOE  J.  I  am  of  the  same  opinion  as  on  the 
former  occasion.  I  think  that  we  are  to  consider  that 
the  object  was  to  regulate  the  costs  in  analogy  to  the 
County  Court  Act,  which  has  provided  against  injustice 
by  enabling  the  Judge  to  send  down  a  case  to  be  tried 
by  the  county  court  He  has  power  to  impose  such 
terms  as  may  appear  to  him  reasonable :  if  no  terms  are 
imposed,  we  are  to  assume  that  the  Judge  thinks  it 
proper  that  the  case  should  be  tried  according  to  the 
county  court  scale.  No  representation  was  made  to 
him  for  the  purpose  of  inducing  him  to  impose  terms. 
The  county  court  scale  was  therefore  the  right  one.  It 
would  be  wrong  to  say  that  the  Master  here  taxes  in  the 
character  of  an  officer  of  the  county  court :  he  only  uses 
the  county  court  scale  as  his  guide.  The  case  is  quite 
free  from  hardship. 

Erlb  J.    I  am  clearly  of  opinion  that  this  power  was 
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1858.  given  to  the  Judge,  not  merely  that  the  order  might 
Wheatcboft  nieet  the  opportunities  and  convenience  of  witnesses, 
Foster.  but  also  With  a  view  of  saving  expence.  When  the  order 
sajs  nothing  as  to  costs,  I  think  the  presumption  is  that 
the  Judge  means  the  costs  to  be  on  the  county  court 
scale.  Where  there  is  any  hardship,  as  where  there  are 
fifty  witnesses  and  the  only  reason  for  the  order  is  that 
they  are  on  the  spot,  it  might  be  very  reasonable  for  a 
Judge  to  say  that  the  order  should  only  be  made  on  the 
terras  of  paying  the  costs  on  the  higher  scale.  That 
case  is  exceptional. 

Crompton  J.  I  cannot  see  that  the  Master  has  done 
wrong.  I  think  that  he  might,  with  the  authority  of  my 
brother  Coleridg^%  judgment,  very  fairly  use  the  county 
court  scale.  Mr.  Meremether  presses  upon  us  that  that 
scale  has  here  been  treated  as  imperative  upon  the 
Master:  but  that  is  not  so;  the  costs  are  awarded  by 
the  Superior  Court:  many  matters  in  the  county  court 
would  have  no  application  here.  There  is  here  no  par- 
ticular hardship.  The  order  is  not  made  without  each 
party  being  heard :  if  it  is  erroneous,  parties  may  come 
here  and  object  The  course  here  taken  appears  to  me 
the  most  convenient  one. 

Rule  discharged. 
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1858. 


The  Queen  against  The  Vestry  of  St.  Mart,   ;^% 
Islington. 

'DEASLEYy  in  this  Term,  had  obtained  a  rule  calling  An  uD6nished 
on  **  the  vestry  of  the  parish  of  St,  Mary^  Islington,  nentlone^? 
in  the  county  of  Middlesex,  to  shew  cause  why  a  writ  of  ^he  MoLojw^ 


aagen 

inff  them  to  cause  a  certain  street  within  the  said  parish,  ^^*  ^^J^tJ? 

^  ^  Vtct,  e.  120,), 


mandamus  should  not  issue,  directed  to  them,  command-  ^ Jj^^^iit 

Act»  18  &  ] 
Fict  e.  120 

called  Blenheim  Road,  to  be  well  and  sufficiently  liehted  containing 

•^     °  inhabited 

with  gas,  and  for  that  purpose  to  set  up  and  maintain  houses  along 

part  of  ity  coEu 

in  the  said  road  a  sufficient  number  of  lamps."  municated,  at 

From  the  affidavits  on  both  sides  it  appeared  that  the  w^fh^i^o^er' 
road  in  question  would,  when  finished,  communicate  at  (iJ^houae""' 
both  ends  with  the  Homsey  Road,  which  was  not  a  j|'i^'^'n^{ 
street  with  a  continuous  row  of  houses,  but  contained  **!f- ,  '^^J 

•oil  of  such 

houses  at  wide  intervals,  which  houses  were  separated  unfinished  road 

/it-t  ''■'  priyate 

by  open  spaces  and  fields,  and  the  nearest  of  which  was  propertv ;  and 
more  than  one  hundred  yards  firom  any  house  in  the  bad  not  been 
said  Blenheim  Road.     Up  to  and  at  the  time  when  the  tbVpublie.^ 
rule  Nisi  was  obtained,  there  was  a  thoroughfare  from  ©f  Uie^pwU? 
one  end  only  of  the  said  Blenheim  Road  to  the  said  re^nwd  to  light 

•^  tbc  road  under 

Homseti  Road^  the  other  end  being  unfinished.     The  »ect.  130.   On 

^  "         ^  a  moUon  for 

soil  of  the  said  Blenheim  Road  was  private  property,  mandamus  to 

compel  them 
No  road  or  highway  over  the  same  had  been  given  or  to  do  so,  this 

dedicated  to  the  public;  and  the  said  road  might  be  cb^i^ed^e 

closed  to  the  public  at  any  time.     Several  houses  had  gro^^^d  t^t 

been  built  in  the  said  road,  of  which  some  were  still  J^*J"^^and 

the 


unfinished,  and  some  had  been  inhabited  for  more  than  ^  ^*t  ti 

**^  '  road  as  a 

a  vear.  and  had  been  assessed  to  the  poor  rate.  under  sects. 

•^       '  130, 260. 


street 
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1858. 

The  QuEEH 
▼. 

Vestry  of 
St.  Habt, 
Ibungton. 


Overend  now  shewed  cause.  The  road  is  not  a  ^*  street'' 
which  the  vestry  are  bound  to  light  under  sect  130  of 
the  Metropolis  Local  Management  Act,  18  &  19  Vict. 
c.  120.  That  section  enacts  that  "every  vestry  and 
district  board  shall  cause  the  several  streets  within  their 
parish  or  district  to  be  well  and  sufficiently  lighted,  and 
for  that  purpose  shall  maintain,  or  set  up  and  maintun, 
a  sufficient  number  of  lamps  in  every  such  street,  and 
shall  cause  the  same  to  be  lighted  with  gas  or  otherwise, 
and  to  continue  lighted  during  such  times  as  such  vestry 
or  board  may  think  fit,  necessary,  or  proper."  The 
parish  of  St  Maty,  Islington,  is  included  in  Schedule  (A.) 
to  the  Act,  and  is  therefore  a  "parish"  within  the 
meaning  of  the  interpretation  clause,  sect.  250;  but  the 
road  in  question  is  not  a  "street"  within  the  meaning 
of  that  section,  which  provides  that  "  the  word  *  street' 
shall  apply  to  and  include  any  highway  (except  the 
carriage  way  of  any  turnpike  road),  and  any  road, 
bridge  (not  being  a  county  bridge),  lane,  footway, 
square,  court,  alley,  passage,  whether  a  thoroughfare  or 
not,  and  a  part  of  any  such  highway,  road,  bridge,  lane, 
footway,  square,  court,  alley,  or  passage."  The  section 
is  not  intended  to  include  a  road  of  which  the  soil  is 
private  property,  and  which  is  unfinbhed,  and  not  dedi- 
cated to  the  public.  The  vestry  are  not  bound  to  take 
to  it  until  it  has  become  a  street  in  the  statutory  sense, 
and  has  been  presented  to  the  public  as  such,  in  a 
reasonable  state  of  completion  and  repair. 


Beasley,  contriu  The  road  may  not  be  a  highway; 
but  it  clearly  comes  within  the  terms  "road,"  "lane," 
or  "footway;"  and  therefore  the  Act  makes  the  lighting 
imperative  upon  the  vestry. 
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Lord  Cabipbell  C.  J.    If  we  thought  that  the  vestry       1858. 
had  refused  to  perform  an  absolute  duty  imposed  upon    The  Queen 
them  by  the  statute,  we  would  exercise  our  authority,      y^^:^  ^f 
and  grant  a  mandamus.     But  no  such  case  for  our  inter-     fg'^JJijog* 
ference  has  been  made  out :  the  evidence,  indeed,  is  the 
other  way.    The  vestry  are  entitled  to  refuse  to  light  a 
road  which,  like  the  one  in  question,  does  not  come 
within  the  reasonable  limits  which  fix  the  meaning  of 
the  word  **  street"    I  do  not  say  that  the  mere  refusal 
of  the  vestry  to  accept  the  dedication  of  a  road  would 
prevent  it  from  being  a  street  within  the  meaning  of  the 
Act;  if  that  were  so,  the  vestry  might  always,  by  such 
refusal,  avoid  repairing  or  lighting.     But  they  are  cer- 
tainly entitled  to  exercise  some  amount  of  discretion  in 
deciding  what  is,  and  what  is  not,  a  street  within  the 
Act:  and  we  think  that  their  decision  in  the  present 
case  was  correct. 

Coleridge  an^  Erle  Js.  concurred. 

Cbompton  J.  It  is  not  at  all  clear  that  this  is  a 
street  within  the  meaning  of  the  Act.  If  it  were,  an 
imperative  duty  to  light  it  would  be  cast  upon  the  vestry. 
But  the  question  is  one  of  definition;  and  the  facts 
stated  in  the  affidavits  are  not,  in  my  opinion,  such  as  to 
render  the  road  in  question  a  street  within  the  meaning 
of  the  Act.  That  being  so,  we  ought  not,  I  think,  to 
interfere. 

Rule  dischai^ged. 
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1858. 


j^u\h.  Isabella  Hall  against  George  Wright. 

Action  for  T^ECLARATION  on  an  agreement  between  plaintiff 
mUeofmar-  and  defendant  to  marry  one  another  within   a 

th^proml^to  reasonable  time.     Averment:   that  a  reasonable  time 

iTitWnTw-  ^"^  elapsed,  and  plaintiff  had  always  been  ready  and 

"'puJ^ihit'  ^"'**"g  ^  marry  defendant,  whereof  he  had   notice, 

defendant,  Breach :  that  defendant  neglected  and  refused  to  marry 

Dromise  and        plaintiff. 

breach,  became  Pleas.  1.  Non  assumpsit.  2.  Rescission  before  breach, 
diseueocoa-  3.  That,  after  the  agreement  and  before  any  breach 
ing  from  the  thereof,  defendant  '^became  and  was,  and  thenceforth 
IS^^*luch  'I'^t'^^'^^o  ^^  b®®°  ^"^  still  is,  afflicted  with  dangerous 
^"  hi**rf°^  bodily  disease,  which  has  occasioned  frequent  and  severe 
marriage  bleeding  from  his  lungs,  and  by  reason  of  which  disease 

without  great 

danger  to  his  defendant  then  became  and  was,  and  from  thenceforth 

fore  anfit  for  hitherto  has  been,  and  still  is,  incapable  of  marriage 

stat^ofwhich  without  great  danger  of  his  life,  and  therefore  unfit  for 

ScUon  h^^****  the  married  state :  whereof  the  plaintiff  had  notice  before 

tS^n.  ^e  the  commencement  of  this  action." 

jury  found  all  Issue  on  the  several  pleas. 

the  averments  ^ 

of  this  plea  in  On  the  trial,  before  £rfe  J.,  at  the  London  Sittings 

favour  of  the 

defendant,  after  Michaelmas  Term,  1857,  the  jury  found  the  first 

averment  of       and  second  issues  for  the  plaintiff,  and  the  third  issue, 
notice,  which 
they  negatived. 

Held,  in  the  Queen's  Bench,  by  Lord  CampbeU  C.  J.  and  Cnmpton  J.,  that  the  plea  was 
not  sufficient,  at  all  events  without  this  averment. 

Held  by  Wighiman  J.  and  Erie  J.  that  it  was  sufficient. 

The  junior  J  ud^e  having  withdrawn  his  opinion,  and  a  rule  to  enter  the  verdict  on  this 
plea  for  the  plaintiff  having  been  discharged : 

Held,  in  the  Exchequer  Chamber,  on  appeal,  thst  the  plea  was  no  answer  to  the  action. 
Per  WUliama  J.,  MarHn  B.,  Crawdtr  J.  and  WHlet  J.  Dissentientibus  PiMoek  C.  B., 
BrammtU  B.  and  WaUim  B. 
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for  the  defendant,  except  as  to  the  allegation  that  the        1858. 
plaintiff  had  notice  before  the  action,  which  they  nega-        hall 
tived;  and  they  assessed  the  damages  at  IQO/.     The      ^biqht. 
learned  Judge  thereupon  directed  the  verdict  to  be 
entered  for  the  defendant  on  the  third  issue,  with  leave 
to  move  to  enter  the  verdict  for  the  plaintiff,  with  lOOi 
damages. 

M.  Chambers^  in  the  ensuing  Term,  obtained  a  rule 
calling  on  the  defendant  to  shew  cause  why  the  verdict 
should  not  be  entered  for  the  plaintiff  on  the  third  issue, 
for  100/.,  on  the  ground  ^*  that  the  plea  is  bad,  and  that 
averment  of  notice  is  material,  and  should  have  been 
proved,"  or  why  judgment  should  not  be  entered  for  the 
plaintiff  for  100/.  damages,  notwithstanding  the  verdict 
on  the  third  issue. 

In  last  Term  (a),  Sir  F.  Kelfy^  Attorney  General, 
Edward  James  and  John  Henderson  shewed  cause ;  and 
Montague  Chambers  and  Mellish  were  heard  in  support 
of  the  rule.  The  arguments  used  and  the  authorities 
cited  sufficiently  appear  in  the  judgments  in  this  Court, 
and  in  the  argument  and  judgments  in  the  Court  of 
Exchequer  Chamber. 

Cur*  adv.  vulL 

The  learned  Judges,  differing  in  opinion,  now  delivered 
judgment  seriatim. 

Cbompton  J.     The  declaration  in  this  case  was  upon    CnmjUon  J. 
a  promise  to  marry  within  a  reasonable  time  in  that 
behalf  and  averred  the  lapse  of  a  reasonable  time,  and 
that  the  defendant  neglected  and  refused  to  marry  the 
plaintiff. 

(a)  May  6tb. 
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1858.  The  defendant  pleaded,  amongst  other  things,  that, 

jL^i^        after  the  agreement  and  before  any  breach,  he  became 

Wbioht.      ^^^  ^^  ^°^  thenceforth  hitherto  has  been,  and  still 

is,  afflicted  with  dangerous  bodily  disease,  which  has 

'^P*^  *    occasioned  frequent  and  severe  bleeding  from  the  lungs, 

and  by  reason  of  which  disease  he  then  became  and 

was,  and  from  thenceforth  hitherto  has  been,  and  still 

is,  incapable  of  marriage  without  great  danger  of  his 

life,  and  therefore  unfit  for  the  married  state :  whereof 

the  plaintiff  had  notice  before  the  commencement  of  the 

action. 

On  the  trial,  the  jury  found  a  verdict  for  the  plaintiff 
on  the  general  issue,  with  100/.  damages,  and  found  all 
the  allegations  in  the  above  special  plea  for  the  defend- 
ant, except  the  notice,  which  they  found  had  not  been 
given. 

On  this  finding  the  verdict  on  the  special  plea  was 
entered  for  the  defendant,  with  leave  for  the  plaintiff  to 
move  to  enter  the  verdict  on  that  plea  for  her.  A  rule 
having  been  granted  for  that  purpose,  and  also  for  judg- 
ment Mon  obstante  veredicto  on  the  special  plea,  the  case 
was  argued  before  us  in  the  course  of  the  last  Term. 

I  regard  this  plea  as  one  in  confession  and  avoidance ; 
and  I  think  it  bad,  as  not  shewing  a  good  excuse  for  not 
performing  the  promise  of  the  defendant  I  do  not 
think  that  the  meaning  of  the  plea  is,  as  was  suggested 
in  the  argument,  that  the  defendant  had  become  inca- 
pable of  procreation ;  the  averments  only  appearing  to 
me  to  go  to  the  extent  of  shewing  that  he  would  incur 
danger  to  his  life  from  the  consequences  of  performing 
the  functions  of  marriage.  Nor  do  I  think  that  the  plea 
means  that  he  could  not  undergo  the  marriage  ceremony 
without  danger  to  his  life ;  the  statement  that  he  was 
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tJierefore  onfit  for  marriage  appearing  to  me  to  ^ve  a        1858. 
different  meaning  to  the  averment  that  he  was  incapable         hall 
of  marriage  from  that  of  his  being  incapable  of  going      vkioht. 
through  the  marriage  ceremony. 

Taking  what  appears  to  me  to  be  the  &ir  meaning  of  ^^^*^^  ^• 
the  allegations,  that  the  defendant  would  have  incurred 
great  danger  to  his  life  from  the  usual  consequences  of 
marriage  if  he  had  performed  his  contract,  it  remains 
to  consider  what  is  the  effect  of  such  a  state  of  things 
intervening  after  the  promise  and  before  the  breach. 

It  is  not  necessary  to  decide  how  far  a  personal  con- 
tract of  this  nature  may  be  excused  by  becoming  impos- 
sible, as  no  impossibility  is  alleged.  Where  a  contract 
depends  upon  personal  skill,  and  the  act  of  God  renders 
it  impossible,  as,  for  instance,  in  the  case  of  a  painter 
employed  to  paint  a  picture  who  is  struck  blind,  it  may 
be  that  the  performance  might  be  excused,  and  his  death 
might  also  have  the  same  effect  It  was  ftrgued,  on  the 
part  of  the  plaintiff,  that,  even  if  the  performance  of  such 
a  contract  as  the  present  was  rendered  impossible  by  the 
act  of  God,  still  the  defendant  must  pay  damages  for  the 
breach  of  contract.  In  the  view  I  take  of  the  case,  how- 
ever, it  is  not  necessary  to  decide  this  question,  nor  ano- 
ther question,  which  was  much  debated,  as  to  whether 
the  party  becoming  impotent  would  excuse  him  from 
performing  the  contract,  if  he  chose  to  elect  not  to 
perform  it.  I  certainly  entertain  great  doubt  whether, 
under  circumstances  of  so  painful  a  kind  intervening, 
the  man  as  well  as  the  woman  might  not  have  a  right 
to  put  an  end  to  the  contract :  but  I  cannot  think  that 
the  mere  fact  of  not  being  able  to  perform  the  functions 
of  marriage  without  danger  to  life,  of  itself  puts  an  end 
to  the  contract    It  certainly  gives  the  woman,  and  per- 
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1858.  haps  the  man,  a  right  to  terminate  the  contract:  but  I 
H^i,!,        do  not  think  that,  as  far  as  regards  the  man,  it  can  affect 

Weight.  ^^  obligation  further,  at  most,  than  by  giving  a  right,  or 
option,  or  election,  of  rescinding  the  contract.     Even  in 

Crmnptim  J.  ^j^^  ^^^  ^^  ^  discovcry  of  the  unchastity  of  the  woman, 
the  man  seems  to  me  only  to  have  the  option  of  rescind- 
ing the  contract  Cases  have  occurred,  and  may  occur, 
where  the  lover  has  still  clung  to  the  contract,  although 
satisfied  of  the  want  of  chastity  of  his  mistress.  In  such 
cases  the  state  of  the  party  does  not  seem  to  me  to  put 
an  end  to  the  contract,  though  it  may,  very  probably, 
give  a  right  to  rescind  it.  There  is  nothing  in  the  pre- 
sent case  at  all  inconsistent  with  the  facts  being  that  the 
plaintiff  and  defendant,  on  discovering  the  state  of  the 
intended  husband,  may  have  talked  over  the  matter,  and 
have  agreed  that,  in  the  state  of  their  affections,  and 
under  all  the  circumstances,  it  is  the  best  and  happiest 
thing  for  them  to  be  united.  The  danger  would  naturally 
appear  to  them  diminished ;  and  they  may  have  wished 
to  take  the  chance  of  recovery  and  happiness;  and  both 
may  have  wished  that,  if  death  were  to  occur,  they  might 
have  been  united,  so  that  the  lady  might  have  remained 
the  widow  of  her  husband,  perhaps  with  all  the  advantages 
of  position  he  may  have  been  anxious  to  secure  to  her. 
Suppose  such  to  have  been  the  case  here,  and  no  rescis- 
sion or -notice  of  terminating  the  contract  to  have  been 
given,  but  that  the  plaintiff,  having  no  notice,  proceeds 
>7ith  all  the  preparations,  and  in  all  the  expectation  of 
marriage,  and  b  deserted  at  the  altar,  can  it  be  said  that 
such  a  refusal  is  justified  ?  The  plea  must,  according  to 
the  rules  of  pleading,  justify  every  refusal  which  might 
be  proved,  or  shew  what  the  refusal  was,  and  justify  that 
refusal     Here  the  refusal  may  have  proceeded  from  a 
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perfectly  dbtinct  cause,  as  there  seems  reason  to  sup- 
pose, if  we  could  look  at  the  evidence,  that  it  did  in  this 
particular  case:  and,  if  any  such  temporary  refusal  as 
suggested  was  meant,  the  plea  ought  to  have  shewn  it. 
But  I  very  much  doubt  whether  a  not  marrying  at  any 
particular  time,  from  an  acute  illness  or  other  similar 
cause,  would  be  a  refusal  within  the  declaration.  It  was 
said,  indeed,  that  the  plea  amounted  to  a  traverse  of  a 
reasonable  time  having  elapsed.  It  seems  to  me  very 
inconvenient  to  allow  the  parties  to  turn  round  and  treat 
a  special  plea  like  the  present,  apparently  in  excuse,  as 
a  plea  in  denial ;  and  I  do  not  think  that  this  plea  has 
any  reference  at  all  to  the  time ;  but,  even  if  it  had,  it  does 
not  seem  to  me  to  justify  the  absolute  refusal  which  may 
have  been  the  meaning  of  the  declaration.  Such  a  refusal 
may,  consbtently  with  this  declaration,  have  been  a  dis- 
claimer of  her  at  the  altar,  or  an  absolute  refusal  ever  to 
marry  her,  or  even  the  marriage  with  another  woman ; 
and  the  plea,  to  be  good,  must  be  a  good  answer  in 
omnibus.  Besides,  the  plea  cannot,  in  my  opinion,  be 
treated  as  a  mere  denial  of  a  reasonable  time  having 
elapsed,  as,  to  give  it  such  a  construction,  it  should 
appear  absolutely  inconsistent  with  a  reasonable  time 
having  elapsed;  whereas  many  states  of  circumstances 
might  be  put,  consistent  with  the  averments  in  the  plea, 
and  at  the  same  time  consistent  with  the  fact  of  a  reason- 
able time  having  elapsed,  as,  for  instance,  the  state  of 
facts  I  have  adverted  to  before,  of  the  parties  having 
chosen,  not  to  rescind,  but  to  continue,  their  engage- 
ment. 

;  I  am  of  opinion  that  the  plea  must  be  taken,  therefore, 
as  one  confessing  a  refusal,  and  attempting  to  excuse  it. 
In  my  opinion,  to  make  it  a  good  plea,  it  should,  at  all 


18^8. 


Hall 

▼. 

Weight. 


CromjiUM  J. 


Wbight, 
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1858.  events,  have  gone  on  to  state  that  the  defendant  had 
"^^  elected  to  rescind  the  contract  on  the  ground  of  his  state, 
and  given  the  plaintiff  notice  of  such  rescission  before  the 
breach.  The  notice  alleged  before  the  commencement 
Crompion  J.  ^f  ^j^^  action,  after  the  breach,  clearly  can  be  of  no  avail 
This  opinion  is,  as  I  have  before  remarked,  quite  con- 
sistent with  its  being  a  defence  to  such  an  action  that 
there  was  a  temporary  inability,  or  other  event  affording 
a  sufficient  reason  for  not  marrying  at  any  particular 
time,  as,  for  instance,  if  the  defendant  alleged  that  the 
supposed  refusal  was  the  not  marrying  at  a  particular 
time  when  he  was  ill  of  a  fever  and  so  prevented,  for 
the  time,  from  marrying ;  this  would  be  good,  either  as 
shewing  that  there  was  no  refusal  within  the  declaration, 
or  that  there  was  a  good  excuse  for  the  particular  delay 
or  alleged  refusal.  The  present  plea  appears  to  me  to 
assume  that  the  contract  was  necessarily  put  an  end  to 
by  what  had  occurred,  whereas  I  am  of  opinion  that  the 
facts  as  pleaded  only,  at  most,  gave  the  defendant  the 
right  to  put  an  end  to  the  contract  on  the  ground  in 
question.  I  think,  therefore,  that  the  plea  is  bad :  and, 
if  so,  as  an  allegation  in  the  bad  plea,  that  of  notice, 
was  not  proved,  the  plaintiff  is  entitled  to  have  the  ver- 
dict as  well  as  the  judgment  on  the  plea  entered  for  her, 
according  to  the  well  known  distinction  that,  where  there 
is  a  good  plea,  if  so  much  as  vrill  support  the  defence  is 
proved,  the  defendant  b  entitled  to  the  verdict,  though 
unnecessary  allegations  are  not  proved ;  but,  when  the 
plea  is  bad,  the  plaindff  is  entitled  to  the  verdict  unless 
every  allegation  is  proved. 

I  think,  therefore,  that  our  judgment  should  be  that 
the  verdict  and  judgment  on  the  special  plea  should  be 
entered  for  the  plaintiff. 


Y. 

Weight. 


Erk  J. 
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Erle  J.  In  this  case  it  is  material  tp  define  the  1353, 
question  raised  by  the  plea.  The  declaration  alleges  a  ^^^ 
promise  to  marry  within  a  reasonable  time,  and  a  refusal 
after  that  time  elapsed.  The  plea  alleges  that,  before 
any  breach  of  the  promise,  the  defendant  was  afflicted 
with  dangerous  bodily  disease,  which  had  occasioned 
fireqaentr  and  severe  bleedings  from  the  lungs,  and  by 
reason  thereof  the  defendant  was  incapable  of  marriage 
without  great  danger  to  his  life.  This  plea  was  proved, 
and  a  verdict  thereon  entered  for  the  defendant,  although 
notice  to  the  plaintiff  was  not  proved.  The  motion  is 
either  for  judgment  Non  obstante  veredicto,  upon  which 
all  intendments  within  the  allegation  are  to  be  made  in 
support  of  the  plea,  or  to  enter  the  verdict  for  the  plain- 
tiff, on  which  the  evidence  by  which  the  plea  was  proved 
is  to  be  considered;  but  the  effect  of  either  process  is 
the  same.  The  breach  in  the  declaration  is  confessed 
and  avoided  by  the  facts  in  the  plea  and  on  the  evidence. 
The  plea  denies  that  there  has  been  any  breach  of  the 
contract:  it  alleges  that  what  would  have  been  reason- 
able without  the  facts  in  the  plea  with  them  is  unreason- 
able, and  that  with  them  the  refusal  alleged  by  the 
plaintiff  is  justified.  The  notion  that  the  plea  refers 
to  sexual  intercourse,  and  raises  the  question  whether 
a  man  is  released  firom  a  contract  to  many  by  reason 
either  of  a  temporary  or  an  absolute  incapacity  for  such 
intercourse,  is  certainly  a  mistake,  if  the  evidence  is 
regarded,  and  in  my  opinion  is  a  mistake  if  Che  allega* 
tions  are  regarded.  The  pleader  has  avoided  terms  of 
anatomy  and  nosology,  and  confined  himself  to  facts 
capable  of  direct  proof;  and  the  plea  is  clearly  wide 
enough  to  admit  evidence  that  the  defendant  was  in  a 
state  of  consumption,  when  death  was  closely  imminent, 
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1858.        and  would  probably  be  immediate,  if  the  patient  was 
Hall        disturbed  by  strong  emotion. 
WbIght.  "^^  plaintiff  contends  that  a  contract  to  marry  is  not 

subject  to  implied  conditions  peculiar  to  itself;  and  that 
a  reasonable  time  for  marrying  is  to  be  measured  by  the 
lapse  of  time,  and  not  by  the  circumstances  of  each 
party ;  and  that,  when  the  time  is  come,  the  woman  has 
a  right  either  to  a  husband  or  to  damages  in  lieu  thereof; 
and  that  the  fatal  consequence  of  the  marriage  to  the 
husband  is  either  immaterial  to  the  wife,  or  a  ground  for 
greater  damage,  as  a  widow  may  get  more  of  her  former 
husband's  assets  than  a  wife. 

But  there  is  no  authority  to  support  this  view ;  and 
there  seems  to  roe  to  be  much  reason  and  authority 
against  iu  A  contract  to  marry  has  some  peculiar  in- 
cidents arising  from  its  nature.  The  contract  has  been 
held  to  be  avoided  by  the  immorality  of  the  plaintiff, 
whether  man  or  woman ;  per  Lord  Kenyan,  Foulkes  v. 
Sellway  (a)  ;  per  Abbott  C.  J.  in  Irving  v.  Greenwood  (b): 
by  brutal  and  violent  manners  and  threats  of  ill  usage  by 
the  man;  per  Lord  Elknborough,  Leeds  v.  Cook{c)i 
by  the  bad  character  of  the  man ;  per  GibbM  C.  J.  in 
Baddeley  v.  Mortlock  (d) :  by  such  ill  health  as  an  aggra- 
vated abscess  on  the  breast  of  the  man ;  per  Lord  Kenyan 
in  Atchinsan  v.  Baker  («).  All  of  these  Judges  have 
assumed  that  the  purpose  of  the  contract  was  comfort 
in  cohabitation,  and  that  some  causes  of  probable  misery 
rendered  it  void.  The  French  law,  according  to  Pothier, 
admitted  ill  health  to  a  certain  degree  to  avoid  the  con- 
tract.    There  are  cases  of  bodily  disease  and  moral 

(a)  3  E$p,  236.  (*)  1  C.  fr  P.  350. 

(e)  4  Etp.  266.  (rf)  1  H6UU  N,  P.  C.  151. 

(«)  2  Peaie*9  N.  P.  C.  103. 
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disease.     There   is  no  doubt   that  iDtellectual  disease        1858. 
would  also  avoid  it,  as  the  marriage  would  be  null  if        hall 
the  mind  was  unsound.     It  has  also  been  held  that  the      wbIght. 
cause  of  action  for  breach  of  promise  of  marriage  dies 
with  the  person  and  cannot  be  enforced  by  the  executor; 
Chamberlain    v.   Wittiamsan  (a).     The   principle  to  be 
deduced  from  these  cases  seems  to  me  to  be,  that  a 
contract  to  marry  is  assumed  in  law  to  be  made  for  the 
purpose  of  mutual  comfort,  and  is  avoided  if,  by  the  act 
of  God  or  the  opposite  party,  the  circumstances  are  so 
changed  as  to  make  intense  misery  instead  of  mutual 
comfort  the  probable  result  of  performing  the  contract 

Within  this  principle  the  plea  here  is  a  valid  defence. 
The  near  approach  of  death  by  a  fatal  disease  precludes 
any  hope  of  personal  comfort  from  cohabitation :  and,  if 
death  is  knowingly  hastened  thereby,  each  party,  by  per- 
forming the  contract,  might  incur  the  criminal  guilt  of 
intentionally  causing  death.  Thus  far  I  have  considered 
the  case  as  if  the  contract  had  been  to  marry  on  a  given 
day,  and  on  that  day  the  defendant  did  not  marry,  being 
prevented  by  dangerous  illness.  But  the  promise  here 
was  to  marry  in  a  reasonable  time :  and,  on  such  a  pro- 
mise, the  circumstances  of  each  party  are  to  be  considered 
in  deciding  when  the  reasonable  time  has  arrived.  The 
test  liesi,  not  in  the  number  of  days,  but  in  the  reasons 
that  produced  the  delay  originally,  and  the  alteration  in 
the  situation  of  the  parties  when  the  time  is  supposed  to 
have  arrived.  On  such  a  contract,  it  is  in  the  extreme 
unreasonable  to  say  that  the  time  for  performing  it  is 
come  when  immediate  death  would  be  a  probable  conse- 
quence of  doing  so,  and  when,  if  delay  was  granted, 
either  health  might  be  restored  or  the  release  by  death 

(«)  2  M.^  S.  408. 
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1858.       obtained.    If  the  defendant  was  confined  by  a  dangerous 
^^^        wound  from  which  he  might  recover  if  he  rested  awhile 

„  ^'  undisturbed,  it  seems  to  me  certain  that  he  would  have 

Wbioht. 

a  right  to  some  delay ;  and,  whether  the  wound  in  the 
Erie  J.       jjjngg  be  by  a  deadly  weapon  or  a  deadly  disease,  if  the 
consequences  to  health  are  the  same,  the  right  of  the 
party  to  an  extension  of  the  time  ought  to  be  the  same. 

I  have  taken  the  plea  as  if  notice  had  not  been  averred ; 
and  I  am  of  opinion,  for  the  reasons  above  given,  that 
the  defendant  is  entitled  to  succeed  on  this  defence, 
although  he  gave  no  notice  of  his  state  before  this  plea 
was  pleaded. 

Wtghtman  J.  WiQHTMAN  J.  This  is  an  action  for  breach  of  pro- 
mise of  marriage.  It  was  alleged  in  the  declaration  that 
the  defendant  promised  to  marry  the  plaintiff  within  a 
reasonable  time ;  that  such  time  had  elapsed,  but  that 
the  defendant  refused  to  marry  her. 

The  defendant  pleaded  that,  after  the  agreement  and 
before  the  breach,  he  became  and  was,  and  continued 
to  be  down  to  the  time  of  the  plea  [deaded,  a£Elicted 
with  a  disease  by  reason  of  which  he  was  incapable  of 
marriage  without  great  danger  to  his  life,  and  that  he 
was  therefore  unfit  for  the  married  state ;  whereof  the 
plaintiff  had  notice. 

Upon  the  trial,  the  i|llegations  in  the  plea  were  proved 
to  the  satisfaction  of  the  jury  (with  the  exception  of  the 
allegation  of  notice,  which  was  not  proved);  and  the 
verdict  was  found  for  the  defendant  upon  that  plea. 
The  defendant  admits  by  his  plea  that  he  did  promise 
the  plaintiff  to  marry  her  within  a  reasonable  time,  and 
that,  at  the  expiration  of  a  reasonable  time,  he  refused 
to  marry  her:  but  he  alleges,  as  a  sufficient  reason  for 
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his  refusal,  and  the  jury  have  found  that  his  allegations        1858. 
are  true,  that,  after  the  promise,  and  before  and  at  the        hall 
time  of  his  refusal,  and  down  to  the  time  of  pleading,      Wbiobt. 
he  became  afflicted  with  a  disease  which  rendered  him 
incapable  of  marriage  without  great  danger  to  his  life, 
and  that  he  was  therefore  unfit  for  the  married  state. 
It  is  unnecessaiy  to  inquire  what  may  or  may  not  be 
necessary  physical  qualifications  for  the  married  state ; 
for  the  jury  have  found  that  he  could  not  enter  into  the 
married  state  without  great  danger  to  his  life^  and  that 
he  was  therefore  unfit  for  marriage. 

The  question  is.  Whether  this  plea,  proved  as  it  is  to 
the  satisfaction  of  the  jury,  shews  a  sufficient  excuse  for 
the  non-performance  of  the  promise  to  marry  as  alleged 
in  the  declaration.  Is  a  man  bound  by  law  to  fulfil  a 
promise  to  marry,  which,  by  reason  of  circumstances 
occurring  since  the  promise,  and  by  no  default  of  his, 
cannot  be  fulfilled  without  great  danger  to  his  life  ?  If 
the  performance  of  the  promise  had  become  impossible 
by  the  act  of  God,  it  would  have  been  an  excuse  for 
non  performance:  but,  in  the  present  case,  the  per- 
formance of  the  promise  is  not  alleged  to  be,  nor  is  it, 
impossible,  but  only  highly  dangerous  to  the  life  of  the 
person  promising. 

The  nature  of  the  contract  to  marry  is  such  that  it 
seems  only  reasonable  that,  if,  firom  disease  subsequently 
intervening,  it  cannot  be  fulfilled  without  great  danger 
to  the  life  of  one  of  the  parties,  its  performance  should 
on  that  ground  be  excused.  Such  a  disease,  as  long  as 
it  exists,  would,  I  think,  be  a  *' just  impediment"  to  the 
marriage. 

The  plea  does  not  amount  to  a  rescinding  of  the  con- 
tract by  the  defendant :  nor  is  it  an  attempt  to  rescind 
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it;  as  he  may  recover,  and  be  able  to  perform  it:  but  it 
shews  a  state  of  circumstances  existing  down  to  the  time 
of  plea  pleaded,  which,  he  says,  justifies  the  refusal  to 
marry  as  stated  in  the  declaration.  The  want  of  notice 
does  not  appear  to  me  to  be  material. 

Some  old  authorities  were  referred  to  upon  the  argu- 
ment, and,  in  particular,  a  case  of  Lawrence  v.  TwenH- 
man  (a),  in  which  it  was  held  that,  if  a  man  covenant  to 
build  a  house  before  a  certain  day,  and  the  plague  breaks 
out  in  the  place  where  the  house  is  to  be  built  before 
the  day,  and  continues  until  after  the  day,  the  covenantor 
is  excused  from  the  performance  of  his  covenant  at  the 
day;  for  the  law,  it  is  said,  will  not  compel  him  to 
venture  his  life  for  it,  but  he  may  do  it  after.  There  is 
also  a  case  of  Atchinson  v.  Baker  (&),  reported  in  Peahens 
Additional  Cases,  in  which  Lord  Kenyan  is  said  to  have 
held  that  bodily  infirmity  arising  after  the  contract  is  a 
good  reason  for  either  of  the  parties  to  break  it  ofi; 

Upon  the  whole,  therefore,  I  am  of  opinion  that  our 
judgment  should  be  for  the  defendant. 


Lord 
Campbell  C.  J. 


Lord  Campbell  C.  J.  In  this  case  I  begin  with 
considering  the  nature  of  the  defendant's  third  plea,  and 
what  it  must  be  understood  to  allege.  This  plea  appears 
to  me  to  be  pleaded,  not  in  excuse  or  suspension  of  the 
performance  of  the  promise  to  marry,  but,  admitting  a 
breach,  to  be  pleaded  in  discharge  of  the  promise ;  nor 
does  it,  in  substance,  allege  that  the  defendant  could 
not,  without  danger  to  his  life,  go  through  the  ceremony 
of  marriage,  but  only  that  he  could  not  without  danger 
to  his  life  perform  the  duties  of  marriage. 

(a)  1  HoU,  Abr.  450.  Condition  (G)  pi.  10. 
(6)  2  Peak^H  N.  P.  C.  103. 


XXL  VICTORIA.  759 

A  coolnct  of  marriage,  like  any  other  cootncf,  may  \h58. 
be  flhewn  to  be  Toid  on  the  ground  of  firauduleot  mis-  ~  ^^^ 
representation  or  fraudulent  suppression.  This  contract  ^^^^^^ 
of  marriage,  likewise,  has  peculiar  incidents,  by  reason 
of  whidi  the  performance  of  it  may  be  excused.  I^  CaanMTC.  J. 
subsequently  to  the  contract,  the  woman  has  been  guilty 
of  incontinence,  the  man,  at  his  choice,  is  excused  from 
the  performance  of  his  promise,  which  was  given  under 
the  implied  condition  that  the  woman  should  continue 
chaste.  So,  if,  by  bodily  disease,  it  should  become  impos- 
sible for  him,  without  danger  to  his  health,  to  go  through 
the  ceremony  of  marriage  at  the  appointed  day,  giving 
reasonable  notice  of  this  to  the  woman,  or  shewing  some 
thing  whereby  notice  might  be  excused,  he  might  justify 
the  postponement  of  the  performance  of  his  promise. 
So,  if,  by  mental  disease,  he  had  become  incapable  of 
giving  assent  in  the  celebration  of  the  marriage,  the 
woman  certainly  could  maintain  no  action  for  a  breach 
of  the  contract  But  here  the  defendant  does  not  seek 
to  excuse  himself  for  refusing  to  marry  the  plaintiff 
within  a  reasonable  time,  giving  her  notice  of  the  tem- 
porary impediment,  but  considers  the  contract  as  ipso 
facto  at  an  end  by  his  supervening  bodily  incapacity, 
flis  plea  would,  I  think,  have  been  proved  by  evidence 
that,  at  the  time  when  be  ought  to  have  married  the 
plaintiff,  he  bad  become  unfit  for  the  procreation  of 
children  without  danger  to  his  life.  The  question, 
therefore,  seems  to  arise.  Whether,  if,  subsequently  to  a 
contract  to  marry,  one  of  the  parties,  by  bodily  disease, 
becomes  unfit  for  the  most  important  duty  of  marriage, 
the  procreation  of  children,  the  contract  to  marry  is 
thereby  dissolved,  so  that  the  party  so  rendered  unfit, 
being  sued  for  a  breach  of  the  contract,  may  establish  a 
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I808.       defence  by  simply  alleging  and  proving  the  supervening 
Hall       unfitness. 
Wbioht.         I^  support  of  the  affirmative  of  this  proposition,  there 
certainly  is  the  high  authority  of  Pathier,  one  of  the 
CampMi C.J.  most  Celebrated  of  modem  jurists;  who,  in  his  Traite 
du  Manage^  part  2.  ch.  1.  art.  61.,  says:  ''I  am  dis- 
charged from  a  promise  to  marry"  (**de  Tengagement 
des  fianfailles,"  understood  in  France  to  be  a  promise 
to  marry  made  in  the  presence  of  a  priest),  *'  not  only 
when  there  happens  to  the  person  to  whom  I  am  en* 
gaged  something  which,  could  I  have  foreseen  it,  would 
have  prevented  me  from  entering  into  the  engagement; 
bat,  still  farther,  I  am  dbcharged  when  something  hap- 
pens to  me  which,  could  I  have  foreseen  it,  woald  have 
prevented  me  from  entering  into  the  engagement    For 
example,  if  I  become  afflicted  with  some  disease  which 
does  not  permit  me  to  enter  into  the  state  of  marriage 
without  the  risk  of  injuring  my  health,  as  if  I  bceomc 
consumptive"  (''pulmonique").     According  to  this  doc- 
trine, the  party  who  so  becotkies  unfit  by  a  tendency  to 
consumption  has  a  right  to  consider  the  contract  dis- 
solved, the  other  party  wishing  the  tnarriage  ceremony 
to  be  performed ;  and,  the  defendant's  third  plea  being 
sufficient  without  the  allegation  of  notice,  that  allegation 
need  not  be  proved.     But  the  continuation  of  the  same 
section  destroys  the   authority  of  Pothier^  by  shewing 
that  the  law  of  France  upon  this  subject  is  entirely 
different  from  that  o^ England,    For,  having  said,  "if  I 
become  consumptive,"  he  adds :  "  or  if  it  be  any  other 
disease  which  disqualifies  me  from  gaining  my  livelihood, 
or  if  there  happens  to  me  a  derangement  of  my  fcH-tune 
which  takes  away  from  me  the  power  of  supporting  the 
exigences  of  the  marriage  which  we  had  promised  to  enter 
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inta  Id  these  and  other  similar  cases  I  am  dispensed  1858. 
from  keeping  my  promise  of  marriage,  which  I  would  JIij! 
not  have  made  if  I  could  have  fcMreseen  what  would  have  ^^^^ht 
happened*"  Pathier  himself  says,  elsewhere,  in  the  same 
treatise,  part  L  ch.  1.  &  4.,  ''Le  commerce  chamel  n'est  camBUiiC.i. 
point  de  Tessence  du  mariage"  (of  which  he  gives  an 
example  which  it  would  be  irreverent  to  repeat) ;  and 
he  recognises  the  maxim  of  UlpiatHy  *'  Nuptias  caHsensus^ 
non  concubiius,  fiusit."  The  only  Enfflish  authority 
bearing  directly  upon  the  question,  how  far  a  contract 
to  marry  is  dissolved  by  supervening  disease,  is  the  die* 
turn  of  Lord  Kenyan  in  Atchinaon  v.  Baker  (a) :  '*  If  the 
condition  of  the  parties  was  changed  after  the  time  of 
making  the  contract,  it  was  a  good  cause  for  either  party 
to  break  off  the  connection."  But  this  was  said  merely 
obiter  in  a  case  in  which  the  refusal  to  marry  was  on 
the  part  of  the  lady,  who,  subsequently  to  her  promise, 
discovered  that  the  gentleman  had  an  abscess  in  his 
breast,  which  he  had  concealed  from  her :  and  the  dic- 
tum in  its  latitude  is  not  supported  by  any  decision  to 
be  found  in  our  books.  As  yet  there  has  been  no  deci- 
sion that  for  anything  supervening  after  the  contract  to 
marry,  unfitting  either  party  fully  to  perform  the  duties 
of  the  married  state,  the  party  so  unfitted  may  treat  the 
contract  as  dissolved,  the  other  stiil  desiring  that  the 
marriage  ceremony  should  be  performed. 

We  find  the  general  rule  upon  this  subject  laid  down 
in  Faradine  v.  Jane  {b) :  *'  Where  the  law  creates  a  duty 
or  charge,  and  the  party  is  disabled  to  perform  it  without 
any  default  in  him,  and  hath  no  remedy  over,  there  the 
law  will  excuse  him."  "  But  when  the  party  by  his  own 
contract  creates  a  duty  or  charge  upon  himself,  he  is 

(a)  2  PfcA»"f  N.  P.  C.  103.  (6)  Aie^,  26. 


762  TRINITY  TERM. 

1858.  bound  to  make  it  good,  if  he  may,  notwithstanding 
H^^,  any  accident  by  inevitable  necessity,  because  he  might 
Wright.  ^^®  provided  against  it  by  his  contract.  And  therefore 
if  the  lessee  covenant  to  repair  a  house,  though  it  be 
CampbeU  C.  J.  bumt  by  lightning,  or  thrown  down  by  enemies,  yet  he 
ought  to  repair  it**  This  is  quite  consistent  with  the 
rule  laid  down  in  1  Rol  Ab.  450,  Condition  (G)  pL  10. : 
'*  If  a  man  covenant  to  build  a  house  before  such  a  day, 
and  afterwards  the  plague  is  there  before  the  day,  and 
continues  there  till  after  the  day,  this  shall  excuse  him 
from  the  breach  of  the  covenant  for  not  doing  thereof 
before  the  day ;  for  the  law  will  not  compel  him  to  ven- 
ture his  life  for  it,  but  he  may  do  it  after."  Time  not 
being  of  the  essence  of  the  contract,  the  existence  of  the 
plague  might  be  pleaded  in  suspension,  and  in  excuse  of 
performance  of  it  on  that  day :  but  the  contract  was  not 
dissolved :  and,  if  the  house  had  not  been  built  in  rea- 
sonable time  afterwards,  the  covenantor  would  have  been 
liable  in  damages.  So,  if  a  man  be  bound  in  an  obliga- 
tion to  A.  conditioned  to  infeoff  £.,  a  stranger,  and  B. 
refuse,  the  obligation  is  forfeited;  for  the  obligor  has 
taken  upon  him  to  make  the  feoffment  (a).  This  rule 
has  been  often  applied  to  mercantile  contracts,  as  in 
Barker  v.  Hodgson  (ft),  where  it  was  held  that  the  char- 
terer of  a  ship,  who  covenants  to  send  a  cargo  alongside 
at  a  foreign  port,  is  not  excused  from  sending  it  along- 
side, though,  in  consequence  of  the  prevalence  of  an 
infectious  disorder  at  the  port,  all  public  intercourse  was 
prohibited  by  the  law  at  the  port,  and  though  he  could 
not  have  had  communication  without  danger  of  con- 
tracting the  disorder.  Lord  Ellenborough  C.  J. :  "  Per- 
haps it  is  too  much  to  say  that  the  freighter  was  compel- 

(a)  Co.  Liu,  209.  a.  (6)  3  Af.  ^  S.  267. 
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lable  to  load  hb  cargo ;  but  if  he  was  unable  to  do  the  185S. 
thing,  is  he  not  answerable  for  it  upon  his  covenant  ?^  ^[^ 
**  The  question  here  is,  on  which  side  the  burthen  is  to  yf^^j^^j, 
fall.  If  indeed  the  performance  of  this  covenant  had 
been  rendered  unlawful  by  the  government  of  this  campbeiiCJ. 
country,  the  contract  would  have  been  dissolved  on 
both  sides,  and  this  defendant,  inasmuch  as  he  had  been 
compelled  to  abandon  his  contract,  would  have  been 
excused  for  the  non-performance  of  it,  and  not  liable  to 
damages.  But  if  in  consequence  of  events  which  happen 
at  a  foreign  port,  the  freighter  is  prevented  from  funiish- 
ing  a  loading  there,  which  he  has  contracted  to  furnish, 
the  contract  is  neither  dissolved,  nor  is  he  excused  for 
not  performing  it,  but  must  answer  in  damages."  Is 
there  any  reason  why  this  rule  should  not  be  applied 
to  the  contract  of  marriage,  at  least  where  the  ceremony 
of  marriage  may  be  duly  celebrated,  and  the  relation  of 
husband  and  wife  thereby  constituted  between  the  par- 
ties ?  The  counsel  for  the  defendant  argued  that,  in  his 
dangerous  state  of  health,  as  described  in  the  plea,  he  is 
in  the  same  situation  as  if  by  disease,  or  accident,  or 
violence,  he  had  suffered  mutilation.  In  that  case  he 
certainly  could  not  have  maintained  an  action  against 
the  lady  for  refusing  on  that  account  to  marry  him. 
But  I  am  by  no  means  prepared  to  say  that,  if  she  had 
desired  to  be  married  by  him  and  he  had  refused  to 
marry  her,  he  would  not  have  been  liable  to  an  action. 
By  such  a  marriage  she  could  not  have  become  the 
mother  of  children ;  but  she  might  nevertheless  have 
been  affectionately  attached  to  him,  and  might  have 
innocently  desired  to  enjoy  the  consortium  vitse  with 
him;  she  might  have  obtained  rank  and  station  in 
society  as  his  wife ;  and,  as  his  widow,  she  might  have 
been  dowablc  of  hb  lands.     The  defendant  suggests  the 
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1858.        impossibility  of  entering  into  the  married  state  under 
^^        such  circumstances ;  but  he  may  well  pay  damages  for 
Wright.       "^"sing  to  do  SO. 

If  the  third  plea  could  be  considered  as  in  excuse 
.Campbell  C.  J.  ^^^7>  without  treating  the  contract  as  dissolved,  I  am  of 
opinion  that  it  is  bad  for  not  averring  that}  before  or  at 
the  expiration  of  the  reasonable  time  within  which  the 
marriage  ought  to  have  been  solemnised,  the  plaintiff 
had  notice  of  the  defendant's  dangerous  state  of  health 
which  constituted  the  impediment,  or  at  least  alleging 
some  reason  (as  from  the  suddenness  of  the  illness  which 
overtook  him)  why  he  did  not  give  her  notice.  Without 
any  notice  to  the  plaintiff  of  the  defendant's  illness,  it 
may  not  improbably  have  happened  that,  when  the  time 
for  the  celebration  of  the  marriage  approached,  she 
made  all  usual  and  becoming  preparations  for  her  change 
of  condition ;  and,  attired  as  a  bride,  she  may  even  have 
expected  him  at  the  altar  to  fulBl  his  vow.  The  plea 
merely  alleges  that  the  plaintiff  had  notice  before  the 
commencement  of  the  action;  and  the  jury  found  that 
no  such  notice  had  been  given.  Indeed  he  could  not 
have  given  her  notice;  for,  according  to  the  evidence, 
he  was  not  aware  of  his  danger;  and  he  must  have 
refused  to  perform  his  contract  for  some  other  reason. 

Upon  the  whole,  I  am  of  opinion  that  the  action  is 
main  tunable;,  that  the  plea  is  bad;  that  the  defendant 
has  not  proved  a  material  allegation  in  the  plea;  and 
that  the  plaintiff  is  entitled  to  the  damages  which  the 
jury  have  awarded  to  hen 

The  Court  being  thus  equally  divided,  the  junior 
Judge  formally  withdrew  his  opinion. 

Rule  discharged. 
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IN    THE    EXCHEQUER    CHAMBER.  [November 

2bth,  1859.] 

Isabella  Hall  against  Geobge  Wright. 

^HE  plaintiff  having  appealed  against  the  above  deci-  For  marginal 
sion,  the  case  was  aigaed  in  the  Exchecjiier  Chamber  ^,  74^  ^ 
in  Hilary  Vacation,  1859  (a). 

MeUishi  for  the  appellant  (plaintiff  below).  On  the 
record  and  postea  it  must  be  taken  that  the  plaintiff,  at 
the  expiration  of  a  reasonable  time,  gave  notice  to  the 
defendant  of  her  readiness  to  marry  him,  and  that  he 
did  not,  before  the  commencement  of  the  acticxi,  give 
her  any  notice  of  his  illness.  Now  the  plea  does  not 
allege  incurable  illness.  [PoUoch  C.  B.  What  is  the 
meaning  of  the  words  *'  unfit  for  the  married  state  T^ 
The  Judges  of  the  Court  of  Queen's  Bench  interpreted 
those  words  in  different  senses.  But  the  plea  alleges  only 
unfitness  arising  firom  disease  producing  bleeding  from 
the  lungs,  and  consequent  incapacity  for  marriage  with- 
out danger  to  the  life  of  the  defendant  A  consumptive 
patient  is  frequently  deceived  as  to  the  state  of  his  health. 
The  contract  cannot  be  avoided  by  a  fact  not  known  to 
cither  of  the  contracting  parties.  But  the  plea  does  not 
shew  that  even  the  defendant,  when  he  broke  off  the 
contract,  knew  of  the  facts  alleged.  [PoSocAC.  B.  Where 
a  contract  is  such  that,  from  its  nature,  it  is  subject  to 
implied  exceptions,  it  need  not  be  shewn  that  it  was 

(a)  jMmaiy  2d  and  4th. 
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[1859.]  made  with  such  exceptions.  CrowderJ.  Ifamanunder- 
^^        takes  to  paint  a  picture,  and  then  becomes  blind,  is  he 

WBi^aHT  ^^^  within  such  an  exception  ?]  Here  nothing  appears 
to  raise  more  than  an  excuse  for  postponing  performance. 
A  man  might  be  taken  ill  with  the  scarlet  fever  on  the 
daj  immediately  preceding  the  day  fixed  for  the  marriage : 
that  might  excuse  the  immediate  performance,  but  would 
not  justify  a  complete  breach  of  the  contract.  Suppose 
a  person  engaged  to  sing  at  a  theatre  catches  cold,  so  as 
to  incapacitate  him  from  singing,  he  may  be  excused 
from  singing  while  the  incapacity  continues;  but  this 
would  not  justify  his  renouncing  the  contract ;  and,  if 
he  did  so  renounce,  the  party  with  whom  he  contracted 
might  sue  immediately ;  Hochster  v.  De  La  Tour  (a). 
The  plea  is,  as  Crompton  J.  pointed  out,  in  confession 
and  avoidance :  it  therefore  admits  an  absolute  breach : 
and  it  must  justify  all  that  could  be  proved  under  the 
declaration :  and  the  declaration  therefore  cannot  be 
understood  as  merely  complaining  of  a  breach  at  a  par- 
ticular time,  nor  the  plea  as  pleaded  in  respect  of  such 
limited  breach.  And  the  justice  of  this  construction 
appears  from  this :  that,  if  the  plea  had  addressed  itself 
to  a  particular  time,  the  plaintiff  might  have  new  as- 
signed. The  plaintiff  had  a  right  to  require  that  the 
two  should  remain  in  the  relation  of  engaged  parties : 
it  is  a  breach  to  destroy  that  relation.  In  Wild  v. 
Harris  (£)  the  record  shewed  that  the  parties  contracted 
to  marry  in  a  reasonable  time,  and  that,  at  the  time 
of  the  contract,  the  defendant  was  married,  which  the 
plaintiff  did  not  know :  and  it  was  held  that  the  con- 
sideration was  sufficient,  inasmuch  as  the  plaintiff,  had 
engaged  to  remain  single,  and  that  the  action  lay  for 

(a)  2E.^B,  678,  {b)  7  Com.  B.  999. 
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breach  of  the  contract  Here,  whatever  right  the  plain-  [1859.] 
tiflF  might  have  to  put  an  end  to  the  contract,  the  de-  hall 
fendant  had  no  such  election.  Suppose  a  master  to  ^^7oht. 
contract  to  navigate  a  ship  in  the  English  Channel  and 
thence  to  the  West  Indies  ;  and  that  he  afterwards  finds 
himself  in  a  state  which  incapacitates  him  from  navigating 
to  the  West  Indies^  but  not  from  navigating  in  the  Chan^ 
nel:  the  other  contractor  may,  if  he  pleases,  renounce  the 
contract :  but  can  he  not  call  on  the  master  to  navigate 
in  the  Channel?  The  incapacity  merely  brings  the  case 
within  the  rule  laid  down  in  Paradine  v.  Jane  (a) :  a 
contractor  may,  by  the  common  law,  break  his  contract; 
but  he  must  pay  damages  for  doing  so.  Besides,  it  does 
not  appear  here  but  that  the  defendant  brought  the  inca- 
pacity on  himself:  if  so,  he  cannot  set  it  up  for  a  defence 
any  more  than  he  could  set  up  his  having  been  married 
to  another  woman  at  the  time  of  the  contract  with  the 
plaintiff,  and  the  consequent  inability  to  perform  the  con- 
tract. [Pollock  C.  B.  In  Wild  v.  Harris  (b)  was  the  action 
for  not  performing  the  contract,  or  for  making  it  when 
defendant  knew  that  he  could  not  perform  it  ?]  It  was 
for  not  performing  the  contract.  [Bramwell  B.  It  would 
be  absurd  to  say  that  he  had  contracted  subject  to  the 
condition  of  his  not  being  married.]  The  law  of  England 
differs,  as  to  the  marriage  contract,  from  the  foreign  law : 
this  sufficiently  appears  firom  the  comment  of  the  Lord 
Chief  Justice  on  the  passage  which  he  cites  from  Pothier. 
The  law  as  to  contracts  in  general  is  shewn  by  Barker 
v.  Hodgson  (c) :  the  impossibility  of  performing  a  con- 
tract does  not  relieve  the  contractor  from  paying  damages 
for  the  breach,  though  illegality  would  do  so.     There 

(a)   Akgn,  26.  (5)  7  Om.  B,  999. 

(c)  2M.^S.  267. 
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[1859.] 

HalIi 

▼. 

Wbigst. 


are  many  decisioDs^  on  the  subject  of  mercantile  con- 
tracts, to  the  same  effect.     [Pollock  Q.  6.    Suppose  the 
impediment  arose  on  the  part  of  the  plaintiff.]    That 
would  furnish  an  answer  to  the  action.     [Coekbum  C.  J. 
Suppose  the  woman  broke  the  contract,  on  the  ground 
that  she  had  a  disease  which  would  make  marriage  fatal 
to  her,  though  not  one  which  would  make  her  incom- 
petent for  marriage.]    Perhaps  it  might  be  said  that  Ae 
was  not  bound  to  destroy  herself:  but  the  excuse  must 
at  least  be  grounded  on  facts  which  would  aflford  a  valid 
cause  for  separation.     On  the  other  side,  reliance  is 
placed  on  Atchinson  v.  Baker  {a).    There  the  defendant, 
a  woman,  refused  to  perform  the  contract  of  marrisge 
because  she  discovered  that  the  plaintiff  had  an  abscess  in 
his  breast  The  defendant,  at  her  option,  might  insbt  on 
the  objection.   The  decision,  however,  was  simply  on  die 
ground  of  a  variance.    In  1  RoL  Abr.  450,  Condition  (G.) 
pi.  10.,  it  is  said :  *^  Si  home  covenant  de  edifier  un  maisoa 
devant  tiel  jour,  et  pais  le  plague  est  la  devant  le  jour, 
et  continue  la  tanque  apres  le  jour,  ceo  excusere  Iny  del 
breach  del  covenant  pur  non  fesans  de  ceo  devant  le  jour, 
car  la  ley  ne  voilt  luy  compell  a  venture  son  vie  pur  ceo, 
mes  il  doit  ceo  fiiine  apres  ;**  and  for  this  reference  is 
made  to  a  case  of  HiL  8  Jo. ;  Launrence  v.  Twmiiiman  (A). 
It  may  be  doubted  whether  that  is  good  law.    The  qnes* 
tion  was  only  as  to  the  necessity  of  performing  the  oon« 
tract  at  the  time  named :  and  it  appears  to  have  been 
held  that  time  was  not  of  the  essence  of  the  contract ; 
but  at  common  law  it  is  sa 


Edward  James,  contra.     The  contract  of  marriage  is 


(a)  2  Peakt'i  N.  P.  C.  103. 


{h)  1  Rol.  Abr.  450. 
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peculiar ;  and  no  analogy  is  supplied  by  decisions  upon  [1859.] 
commercial  contracts.  Indeed  it  seldom  is  made  by  ex-  hall 
press  words.  The  question  here  is.  What  are  the  implied  ^uqrt. 
and  inherent  conditions  of  the  contract  ?  Is  it  not  one 
of  those  conditions  that,  if  either  party  becomes,  by  the 
act  of^  God  or  of  law,  incapable*  of  performmg  the  con- 
tract, the  performance  is  excused  ?  The  defendant  does 
not  ask  to  be  exonerated  from  the  contract :  he  says  that 
the  contract  is  not  to  marry  under  such  circumstances. 
The  condition  is  as  much  a  part  of  the  contract  as  the 
condition  that  the  parties  shall  live.  In  Co.  Lit  205.  b. 
Lord  Coke,  after  stating  that  the  intent  and  true  mean- 
ing of  conditions  upon  which  feoffments  are  made  shall 
be  performed,  goes  on  to  distinguish  them  from  a  ''  con- 
dition of  an  obligation,  recognizance  or  such  like ;"  and 
he  shews  that,  though  an  impossibility  subsequently  arising 
does  not  defeat  an  estate  which  has  been  vested  by  a  con- 
ditional feoffment  (a),  an  obligation  is  saved  by  such 
subsequent  impossibility.  And  the  principle  appears  to 
be  allowed,  as  applicable  to  contracts  to  marry,  in  the 
judgment  of  Lord  Campbell  C.  J.  below.  It  is  also  in 
conformity  with  the  authorities  cited  below  by  Erie  J. 
[Martin  B.  A  man  cannot  himself  set  up  as  a  defence 
that  he  is  of  a  brutal  temper.]  The  reason  of  that  is, 
that  he  is  not  allowed  to  take  advantage  of  his  own 
wrong,  and  therefore  cannot  plead  such  matter:  but, 
if  it  could  be  pleaded,  it  would  be  an  excuse.  It  is  law 
that  a  man  cannot  marry  his  father's  wife's  daughter :  if 
a  man  contracts  with  a  woman  whose  mother  hb  &ther 
afterwards  marries,  is  the  contract  in  force?  [fFilles  J. 
If  you  look  at  Burn's  Eccl.  L.,  vol.  2.  p.  440.,  title  Mar- 

(a)  See  Tha  Earl  of  Shrtwibury  v.  ScoU,  6  Com,  B,  N.  S.\.  178. 
E.   B.   &   E.  3d 
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[1859.]  riage,  L»  you  will  find  that  the  illegality  is  only  in  marry- 
^^j^       ing  such  a  daughter  if  she  is  his  father's  offiipring  {a\  in 

Wright.  ^^><^b  ^^^^e  the  marriage  is  voidable  (though  not  void*  as 
in  the  case  of  marriage  with  a  grandmother) :  if  she  is 
his  stepmother's  daughter  by  a  former  husband,  there  is 
no  illegality.]  There  is  a  Macy  in  treating  this  as  a 
plea  in  confession  and  avoidance :  no  breach  is  confessed ; 
it  is  only  shewn  that  the  conditional  contract  fidls  by  the 
failure  of  the  condition.  It  is  sai9  that  sexual  intercourse 
is  not  the  only  object  of  marriage;  and  that  is  so;  in 
the  Digest,  lib.  60.  t.  17.  s.  30.,  it  is  said,  "  Nuptias  non 
concubitus,  sed  consensus  facit :"  but  it  is  at  least  an  essen- 
tial part  of  the  contract  If,  after  marriage,  it  turned  out 
that  the  husband  had  been  throughout  incapable  in  this 
respect,  the  wife  might,  not  get  the  marriage  dissolved, 
but  have  it  declared  null  ab  initio.  Suppose  the  woman, 
after  marriage,  refused  the  conjugal  rights  to  the  husband 
on  the  ground  that  the  exercise  of  them  would  endanger 
'  her  life :  there  might  in  that  case  be  a  sentence  of  divorce, 
according  to  the  ecclesiastical  law.  It  is  to  be  observed 
here  that  the  plea  is  not  so  narrow  as  an  averment  of 
incapacity  to  procreate :  it  avers  that  the  defendant  is 
**  incapable  of  marriage  without  great  danger  of  his  life.** 
Can  the  contract  be  understood  as  extending  to  such  a 
case?  [PoUoch  C.  B.  A  man  may  endanger  his  life 
by  serving  his  country  as  a  soldier,  or  by  sitting  by  the 
bed  of  a  dying  friend,  or  by  going  up  in  a  balloon.  But 
perhaps  you  may  say  that  a  man  is  not  to  attempt  his 
own  life  under  such  circumstances  that,  if  the  attempt 
succeeds,  it  will  be  self-murder.]  It  is  urged  that  the 
party  contracting,  if  he  cannot  perform  the  contract, 
must  pay  damages  for  the  breach.    [Pollock,  C.  B.    The 

(a)  See  2  Cb. /iif<.  684;  tUt  25  J7. 8.  e.  22.  «.  3. ;  28  ^.  8.  c.  7.  «.  II. 
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question  ifl,  what  is  the  contract  ?]    Thai  is  so.    Suppose      [1859.] 

a  man  promises  to  marry  on  a  given  day,  and  on  that        hau. 

day  is  unable  to  leave  his  bed    In  Sparrow  v.  Sawgate  {a)     wbioht. 

a  bond  was  conditioned  that  defendant,  who  had  become 

bail  for  R.  in  an  action  of  debt  by  plaintiff  against  £., 

would,  if  R.  was  convict  in  the  action,  and  did  not  pay 

the  sum  adjudged  or  render  himself  to  prison,  pay  the 

sum ;  and  plaintiff  recovered  against  £.,  who  did  not 

pay  or  render  himself:  defendant  pleaded  that  R.  died 

after  judgment  and  before  any  ca.  sa.  issued ;  and  this  was 

held  a  good  plea  on  demurrer.     In  WUUamM  v.  Lhyd{b) 

plaintiff  declared  that  be  delivered  a  horse  to  defendant, 

who  promised  to  redeliver  it  on  request ;  that  defendant 

had  been  requested  to  redeliver,  but  refused:  defendant 

pleaded  that  the  horse  died  before  the  request:  and  this 

was  held  a  good  bar.   The  passage  cited  from  I  Roh  Abr. 

450.  by  Lord  Campbell  C.  J.  is  allowed  by  him  to  be  law, 

though  the  reason  which  he  gives  is  questionable.    It  is 

not  that  time  is  not  of  the  essence  of  the  contract,  but 

that  the  law  will  not  compel  a  party  to  venture  his  life* 

Time  is  of  the  essence  of  the  contract,  as  much  as  in  the 

case  of  a  bond  to  pay  on  a  certain  day,  where  payment 

after  the  day  was  no  defence  before  stat  4  Aml  c.  16. 

«.  12.    (He  also  referred  to  Mortimer  v.  Mortimer  (c).) 

MelUshf  in  reply.  The  rule  as  to  conditions  is  inap- 
plicable to  promises  or  covenants:  the  true  effect  of  a 
condition,  properly  so  called,  appears  from  Com.  Dig. 
Condition  (B  1.).  The  principle  of  the  decision  in 
Sparrow  v.  Sowgate  (a)  is  that  the  obligor  was  bound 
only  to  place  the  obligee  in  the  same  position  as  he 

(a)  1  (  IT.)  J<mu,  29.  (fr)  1  (  W.)  Jime$,  179. 

(«)  2  Hasfff.  Com.  C.  C.  310. 

3   D   2 
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[]859.]      would  have  been  in  if  A  had  been  arrested:  now  the 
Hall        obligee  was  in  the  same  position  as  he  would  have  been 

Wbioht.  '^^  ^^  ^  ^^  ^^^^  ^^  prison.  So  in  WUUanu  v.  Lloyd  (a) 
the  plaintiff  was  as  well  off  as  he  would  have  been  if  the 
horse  had  been  redelivered  and  had  afterwards  died. 
The  argument  on  the  other  side  passes  over  the  fact  that 
the  defendant  confesses  that  he  refused  to  marry.  That 
is  a  general  refusal  to  marry  in  a  reasonable  time. 
[Bramtoell  B.  I  understand  the  plea  to  mean  that  the 
defendant  was  incapable  for  an  indefinite  time.]  That 
seems  to  be  extending  its  language.  [Bramwell  B.  If 
a  man  were  incapable  for  a  limited  time  only,  would  that 
support  the  plea  ?  fftlks  J.  Perhaps  he  ought  to  have 
pleaded  that  he  did  not  bring  the  incapacity  on  himself.] 
It  is  dangerous  to  refine  upon  the  meaning  of  a  contract 
so  well  known  to  the  common  law.  [fFiHesJ.  As  early 
as  10  fFl  3.  a  man  recovered  large  damages  against  a 
woman  for  a  breach  of  promise  to  marry ;  and  this  Court 
refused  to  grant  a  new  trial  on  the  ground  of  excessive 
damages  (ft).] 

Cfur.  adv.  vuH. 

On  this  day,  there  being  a  difference  of  opinion  on 
the  Bench,  the  learned  Judges  delivered  judgments 
seriatim. 

WatMm  B.  Watson  B.     This  was  an  appeal  firom  the  judgment 

of  the  Court  of  Queen's  Bench,  in  which  judgment  was 
for  the  defendant 

The  question  turns  on  a  special  plea.  The  action 
was  for  breach  of  promise  of  marriage;  in  which  the 

(a)  l(ir.)*^0Mt,  179. 

(6)  Hafri$on  ▼.  Cage^  Carth.  467. 
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declaratioa  alleged  that  the  defendant  promised  to  marry 
the  plaintiff  within  a  reasonable  time,  that  a  reasonable 
time  had  elapsed,  and  that  the  defendant  had  refused. 
The  plea  was.  That,  after  mdhing  the  agreement  and 
before  any  breach  thereof^  the  defendant  became  and 
was,  and  thence  forward  hitherto  has  been,  and  still  is, 
afflicted  with  a  dangerous  bodily  disease,  which  has 
caused  frequent  and  severe  bleedings  from  his  lungs; 
by  reason  of  which  disease  the  defendant  then  became, 
and  was  thence,  and  hath  hitherto  been,  and  still  is, 
incapable  of  marriage  without  the  greatest  danger  to 
life,  and  therefore  unfit  for  the  marriage  state :  whereof 
the  plaintiff  had  notice.  In  the  argument  at  the  bar  in 
this  Court,  and  at  the  bar. and  on  the  Bench  in  the 
Court  below,  much  discussion  took  place  as  to  what  was 
the  meaning  and  effect  of  the  plea. 

The  plea  is  an  excuse :  viz.  that,  before  breach,  and 
up  to  the  time  of  the  commencement  of  the  action,  the 
defendant  was  afflicted  by  a  dangerous  bodily  disease, 
and  therefore  **  incapable  of  marriage,^  and  therefore 
"  unfit  for  the  marriage  stateJ"  The  plea  does  not  pro- 
perly confess  any  breach  of  the  promise.  This  question 
before  us  arises  after  verdict ;  and  every  intendment  is 
to  be  made  so  as  to  support  the  plea  if  possible.  The 
terms  are  twofold.  **  Incapable  of  marriage"  may  mean 
two  things,  either  incapable  of  going  through  the  cere- 
mony of  marriage,  or  incapable  of  performing  the  func- 
tions required  in  the  married  state.  In  either  view  of 
the  case  I  think  the  plea  good.  Certainly  these  words 
may  be  considered  to  apply  to  the  ceremony  of  marriage ; 
and  then  the  defendant  is  not  to  pay  damages  by  reason 
of  a  physical  inability.  The  latter  words,  **  unfit  for  the 
marriage  state,"  mean  the  want  of  that  which,  as  Lord 


773 

[1859.] 

HikLL 
▼. 

Wright. 
Wai$tm  B. 
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[18o9.]      Stawell  expresses  it,  is  a  competency  <'to  perform  the 
Hall        duties  which  the  married  contract  enjoins ;"  Oreengtreei 

Wmoht.  ^*  CWniyiw  (<i>  The  words  "fit,"  or  "not  fit,"  seem  to 
be  the  apt  words  to  express  this  state  in  proceedings  in 
the  Ecclesiastical  Court;  Spamno  v.  Hanisonihy  Mar- 
riage according  to  our  law,  as  decided  in  the  House  of 
Lords,  was  a  contract  requiring  a  religious  ceremony  to 
its  validity  (c).  Now,  according  to  the  rubric,  the  par- 
ties are  to  declare  at  the  altar  that  there  is  no  lawful 
impediment  to  the  marriage,  and  that  with  reference  to 
the  object  and  purposes  of  marriage  as  there  stated. 
This  is  declared  to  be  the  law  of  the  Church.  Here  the 
parties  in  this  case  could  not  without  a  falsehood  make 
such  a  solemn  declaration.  It  would  be  no  answer  to 
say  that,  by  modem  legislation,  the  parties  may  marry 
otherwise  than  according  to  the  rubric;  for  we  are  now 
declaring  what  is  the  contract  of  marriage.  Supposing, 
this  marriage  being  performed,  the  wife  may  at  any 
distance  of  time,  presently  or  at  a  future  time,  have  a 
decree  declaring  the  marriage  to  be  void,  it  seems  to  be 
strange  that  a  man  is  liable  in  damages  for  not  doing 
that  which  is  against  law,  human  and  divine.  The  real 
ground  of  my  opinion  is  that  this  contract  is,  like  many 
other  contracts,  subject  to  conditions  incident  to  their 
nature;  amongst  others,  that  the  parties  remain  in  health 
to  undeigo  the  ceremony,  and  do  not  become  "  unfit" 
for  marriage,  and  that  the  circumstances  should  not 
render  it  contrary  to  law. 

It  was  conceded,  on  the  aigument  and  in  the  Court 
below,  that  insanity  of  mind  would  be  an  excuse,  and 
that  the  insane  person  would  not  be  responsible  in 

(a>  a  FkUL  Ca.  Bee.  10.  (6)  3  Curt,  16. 

(•)  Sao  Rejfina  v.  AfiZ/if,  10  (X  ^  F.  634. 


WoitOMB, 
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damagea    If  so,  why  not  insanity  of  body  ?    In  each      [1859  } 
case,  as  alleged,  he  is  to  answer  in  damages  for  not  mar-         haix 
rying;  in  each  case  the  marriage  is  void;  Parmeter  v.      wught. 
Parmder  (a) ;  in  each  case  it  is  no  act  of  the  defendant, 
but  the  act  of  God.    It  is  not  a  dissolution  of  the  con- 
tract, except  at  election,  such  as  the  man  refusing  to 
many  on  the  score  of  the  want  of  chastity  of  the  in- 
tended wife* 

With  this  view  of  the  plea,  it  is  clear  that  the  allega- 
tion of  notice  was  immaterial  and  need  not  be  proved. 

In  this  declaration  it  is  said  the  defendant  <<  refused 
to  marry.**  This  is  explained  by  this:  that  this,  by 
itself,  constituted  no  breach  before  the  defendant's  ill- 
ness; and  it  shews  that  before  the  reasonable  time  had 
elapsed  he  was  attacked  by  the  disease.  If  so,  then  the 
reasonable  time  had  not  elapsed  The  term  <*  reasonable 
time"  refers  to  health  under  all  the  circumstances. 

The  cases  cited  in  the  Court  below  have  little  or  no 
application  in  my  view  of  the  case :  viz.  of  Paradine  v. 
Jane  (6),  a  covenant  to  repair  a  house ;  or,  1  RolL  Abr* 
p.  450,  pL  10.,  to  build  a  house ;  or,  Co.  LUt.  209.  a.,  to 
enfeoff  a  stranger;  or  to  load  a  ship ;  Barker  v.  Hodg^ 
mm  (c).  In  these  and  in  all  like  cases  the  covenantor  or 
promisor  agrees  to  do  the  acts,  or  that  the  acts  shall  be 
done,  unconditionally  and  at  all  events;  and  for  this  he 
is  liable  if  living,  or  his  real  or  personal  representative, 
as  the  case  may  be,  having  assets.  It  is  dear  that  in 
one  respect  death  dissolves  the  contract  to  marry; 
Chamberlain  v.  WUUamtan  (d). 

(a)  Tbe  reporter!  have  been  unable  to  find  tfais  caie :  the  antbority 
referred  to  ii  perhaps  GnmteM  qf  l\friimoMih  ▼.  Bari  of  BarttmomtAf 
I  Hag.  a  Kce.  355. 

(6)  Ak^t  26.  (c)  3  Af.  fi-  5.  267. 

{d)  IM.^S.  408. 
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[1859.]  The  performance  of  such  contracts  is  still  subject  to 

^^        be  excused  by  subsequently  becoming  illegal. 
Wbioht  "^^  ailment  was  relied  on,  that  this  promise  might 

have  been  made  with  the  knowledge  of  defendant's  in- 
autm  B.  fimaity,  To  this  there  are  two  answers :  first,  the  plea 
alleges  that  the  infirmity  arose  after  the  promise  of 
marriage;  secondly,  it  must  from  the  declaration  be 
taken  to  be  a  contract  of  marriage  of  the  ordinary  kind, 
with  all  its  usual  obligations  and  incidents.  If  it  had 
been  otherwise  it  should  have  been  so  alleged. 

I  think  the  judgment  of  the  Court  below  should  be 
affirmed. 

Martin  B.  then  read  the  judgment  of 

BramweUB.  Bramwell  B.  In  this  casc  the  verdict  should  be 
entered  for  the  defendant,  if  so  much  of  the  plea  as  is 
proved  is  an  answer  to  the  breach  of  contract  complained 
of.  The  averment  of  notice  was  not  proved ;  but  that 
is  immaterial,  unless  the  plea,  with  or  without  it,  is  bad. 
It  is  good  if  it  justifies  the  breach  complained  of.  It  is 
good,  therefore,  if  it  justifies  the  not  marrying  (for  a 
refusal  to  marry  is  not  marrying)  at  the  time  when,  but 
for  the  reason  alleged,  the  defendant  ought  to  have 
married.  What  are  the  consequences,  whether  the  con« 
tract  is  rescinded  or  whether  the  defendant  is  liable  to 
many  at  some  other  time,  or  what  else  may  result,  I  will 
advert  to  hereafter.  At  present,  the  question  is.  Does 
the  plea  justify  the  particular  breach  alleged?  Now  the 
plea  alleges  that,  before  and  at  the  time  of  the  breach, 
the  defendant  was  afflicted  by  bodily  disease  which 
made  him  incapable  of  marriage  without  great  danger 
of  his  life,  and  unfit  for  the  married  state.    The  question 
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was  at  first  argued  as  though  this  meant  aa  unfitness  for 
sexual  intercourse :  but  Mr.  James  said  it  meant,  and  it 
appears  from  the  judgment  of  Erie  J.  to  mean,  not  only 
that,  but  also  an  incapacity  to  bear  the  fatigue  and 
excitement  of  the  marriage  ceremony.  It  was  proved 
to  be  true  in  both  its  meanings.  I  think  either  matter 
a  justification  for  not  marrying. 

But  it  is  necessary  to  examine  both ;  as  some  seem 
to  consider  the  plea  merely  to  mean  unfitness  for  the 
ceremony  of  marriage,  others  the  other  unfitness  I  have 
mentioned.  As  neither  fraud  nor  illegality  is  alleged, 
the  excuse  for  not  performing  the  contract  must  be 
found  in  the  terms  of  the  contract  itself.  The  pica 
therefore  assumes  that  it  is  a  term  of  the  contract 
declared  on,  that,  in  the  event  named  in  the  plea,  the 
defendant  should  be  excused  from  marrying:  and,  as 
there  is  no  reaspn  why  such  term  should  be  in  this  par- 
ticular contract  unless  it  is  in  all  such  contracts,  the 
question  is  reduced  to  this :  Is  it  a  term  in  an  ordinary 
agreement  to  marry  that,  if  the  man  from  bodily  disease 
cannot  marry  without  danger  to  his  life,  and  is  unfit  for 
marriage  from  the  cause  mentioned  at  the  time  appointed, 
he  shall  be  excused  marrying  then  ?  The  plea  assumes 
it  is.  I  think  it  is.  Of  course  I  admit  that  parties  might 
stipulate  otherwise ;  but,  if  they  do  not,  I  think  they 
are  implied  terms  of  the  ordinary  contract 

I  quite  agree  that,  where  parties  can  make  their  own 
terms,  the  law  ought  not  lightly  to  imply  any.  But 
there  are  instances  in  which  it  is  done  from  the  necessity, 
or  almost  necessity,  of  the  case ;  and,  if  ever  it  is  reason- 
able  to  do  it,  it  is  in  the  contract  to  marry.  Consider 
how  it  is  made,  and  how  it  is  proved;  made  without 
formality,  usually  without   witnesses,   perhaps  without 
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[1859.]      the  word  itself  being  used,  or  any  word  of  contract,  an 
H^jj,        understanding  between  the  parties,  rather  than  a  baigain ; 

Wright.      ^™®  ^9  at  least  very  often,  in  a  state  when  the  feelings 
are  much  excited;  proved  by  a  variety  of  acts  and  con- 
'    duct  which  assume  the  contract  to  exist     It  seems 
unreasonable  to  deal  with  it  as  with  a  contract  for  sale 
of  goods  or  other  business  transaction,  though,  no  doubt, 
the  same  principle  governs  both.     '*  All  these  contracts 
ought  to  be  looked  upon  (as  Lord  Hardwieke  said,  in  the 
case  of  Woodhaiue  v.  Shepky (a))  with  a  jealous  eye.'* 
'*They  are  liable  to  many  mischiefe;  to  many  dangerous 
consequences."  Per  Lord  Mansfield^  in  Lowe  v.  Peers  (&). 
These  mischiefs  and  dangers  would  be  greater  if  the 
engagement  was  taken  to  be  unconditional  and  unquali- 
fied.    That  terms  are  implied  in  contracts  is  admitted. 
Contracts  for  personal  service,  for  matters  dependent 
on  personal  capacity,  as  to  write  a  book  or  paint  a 
picture,  are  conditional  on  the  continuance  of  the  ability, 
mental  or  corporeal,  to  perform  them.    This  very  con- 
tract to  marry  has  an  implied  condition  that  the  woman 
shall  continue  chaste.     Other  instances  might  be  given. 
Similar  considerations  make  me  think  such  conditions, 
then,  as  the  plea  assumes,  are  to  be  implied  in  the 
ordinary  contract  to  marry.     Surely,  if  a  man  said  to  a 
woman,  ''  I  have  promised  to  marry  you,  and  must  and 
will,  but  will  never  live  with  you  or  treat  you  as  a  wife," 
he  would  not  be  offering,  but  refusing,  to  perform  his 
contract;  Leeds  v.  Cook  (c).     The  contract  is  a  contract 
to  marry  and  perform  the  duties  of  marriage.*    I  think 
it  better  to  recognise  what  we  all  know  exists,  and  to 
assume  it  exists  for  a  good  purpose,  than  to  affect  to 

(a)  2  Aik.  535.  (6)  4  Burr.  2225.  2230. 

(c)  4  Etp,  26S. 
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ignore  it.  Besides,  there  is  abundant  warranty  for  so 
doing.  The  marriage  of  an  impotent  man  is  null ;  and 
two  of  the  three  reasons  for  matrimony  given  in  the 
marriage  service  involve  the  capacity  for  sexual  inter- 
course. Can  it  be  doubted,  then,  if  death  were  the 
certain  result  of  the  fatigue  and  excitement  of  the  cere- 
mony, that  the  defendant  would  be  excused,  or  that 
impoUncy  supervening  on  the  promise  would  excuse 
him  ?  Could  he  be  bound,  in  performance  of  his  pro- 
mise, to  commit  suicide,  or  go  through  a  ceremony 
which  would  be  a  nullity?  But,  if  the  certainty  of  a 
fatal  result  would  excuse,  so  would  great  danger  of  it. 
If  impotency  would,  so  surely  should  great  danger;  if 
death  from  the  exercise  of  capacity,  more  so.  I  desire 
to  speak  with  all  reserve :  but  to  possess  the  lawful  means 
of  gratifying  a  powerful  pasrion  with  the  alternative  of 
abstaining  or  perilling  life  is  indeed  to  incur  a  risk  of 
*'  intense  misery  instead  of  mutual  comfort  :^  and  it 
does  seem  to  me,  with  great  respect,  a  great  mistake  to 
lose  sight  of  these  considerations,  and  suppose  happiness 
can  be  found  in  such  a  marriage  by  the  gratification  of 
an  innocent  desire  to  enjoy  the  consortium  vitse  with  the 
man,  obtain  rank  and  station  as  his  wife,  and  be  dowable 
of  his  lands.  Moreover,  this  is  to  think  only  of  the 
woman  and  not  of  the  man,  who  might  object  that  her 
wishes,  however  innocent^  were  very  unreasonable  towards 
him  in  wishing  him  to  put  himself  in  the  temptation  of 
perilling  his  life;  and  he  might  even  doubt  the  inno- 
cence of  such  a  desire,  certainly,  of  wishing  him  to  go 
through  a  ceremony  which  might  be  fatal  to  him. 

This   suggests   the  following.     If  the   man  is  not 
excused,  but  bound,  is  the  woman  bound  in  such  a 
(?     Impossible,  one  would  think.     But,  if  not,  it 
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most  be  on  accoant  of  some  implied  condition  in  the 
contract.  It  is  not  as  though  the  man  was  in  deiault. 
She  could  not  refuse  to  marry,  in  such  a  case,  on  the 
ground  that  be  had  broken  his  contract  by  not  continuing 
fit  for  marrying.  For,  if  so,  she  might  not  only  refuse 
to  marry  him,  but  maintain  an  action  against  him  for 
becoming  unfit  That  cannot  be :  he  does  not  thereby 
break  his  contract ;  yet  she  is  excused.  If  so,  so  must 
he  be ;  for,  if  without  default  of  one  party  to  a  contract 
the  other  has  a  right  to  refuse  to  perform  on  the  hap- 
pening of  a  certain  event,  it  must  be  assumed,  till  the 
contrary  appears,  that  right  is  common  to  both.  If  in 
such  case  she  could  rely  on  an  implied  condition  to 
excuse  her  marrying  him,  why  may  not  he  on  one  to 
excuse  his  marrying  her  ? 

The  contract  to  marry  has  been  assimilated  to  those 
to  which  it  bears  no  resemblance.  A  man  contracts  to 
load  a  ship,  and  cannot  Well,  that  is  his  misfortune ; 
a  loss  will  be  sustained  by  him  or  the  shipowner;  and  it 
is  convenient  that,  if  he  puts  no  condition  in  his  con- 
tract, none  should  be  implied,  and  that,  if  his  contract 
is  unconditional,  he  should  bear  the  loss  consequent  on 
hU  non-performance.  So  of  a  contract  to  sell  com. 
But  in  the  case  of  a  contract  to  marry,  with  supervening 
impotency,  there  is  a  loss  which  must  fall  on  bothf  whether 
the  contract  is  fulfilled  or  not.  It  seems  to  me,  then, 
that  sexual  intercourse  is  contemplated  by  parties  who 
agree  to  marry  as  an  essential  part  of  their  engagement; 
that  inability  for  it  in  one  party  is  an  excuse  for  per- 
formance by  the  other;  that,  where  such  excuse  exists 
without  any  default  in  the  disabled  party,  it  is  contraiy 
to  principle  to  hold  that  an  option  is  given  to  the  other; 
consequently  that  the  right  of  secession  in  such  case  is 
mutual. 
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The  authorities  are  in  favour  of  this  view;  Pothier,  [1859.] 
TVaite  du  Manage^  part  2.  c.  1.  art  7.  s.  61.  But  it  is 
said  his  authority  is  impaired  by  his  adding,  as  a  cause 
of  dissolution,  '^  a  derangement  of  fortune,  which  puts  me 
out  of  condition  to  be  able  to  support  the  charges  of  the 
marriage  which  we  had  promised  to  contract"  I  own  I 
see  nothing  unreasonable  in  this,  nor  anything  very 
different  from  our  law.  People  who  agree  to  marry, 
not  having  the  means,  agree  with  an  implied  condition 
to  wait  till  they  have  them ;  the  legal  expression  of  which 
is  that  their  engagement  is  to  marry  in  a  reasonable  time ; 
and  that  does  not  arrive  till  their  means  are  sufficient. 
Suppose,  after  the  engagement,  poverty  falls  on  them : 
that  is  an  excuse  for  not  immediately  marrying.  Is  it 
reasonable  that  the  woman  should  wait  till  the  man 
becomes  able  to  maintain  her  ?  This  reasoning  may  be 
wrong:  still  there  is  Poihier^%  authority  direct  on  the 
question  in  hand.  Then  there  is  the  opinion  of  Lord 
Kenyan  in  Atchinson  v.  Baker  (a),  cited  and  approved 
in  1  Parsons  On  The  Law  of  Contract,  550  (6>  Para- 
dine  V.  Jane  (c),  and  similar  cases,  cited  for  the  plaintiff, 
are  misapplied.  They  beg  this  question.  No  doubt,  if  a 
contract  made  by  the  parties  is  unconditional,  death  or 
disease  is  no  excuse :  but  the  question  in  this  case  is. 
Whether  the  contract  is  not  conditional  on  the  continu- 
ance of  life  and  health.  Why,  if  the  defendant  died 
before  breach,  could  not  his  executors  be  liable  ?  The 
answer  is,  because  he  has  not  undertaken  to  live. 
Neither  has  he  to  continue  competent  in  health.  And 
the  one  is  as  much  a  condition  of  matrimony  as  the 
other.     This  disposes  of  Barker  v.  Hodgson  (d).     Lord 

(a)  2  Peai€*$  N.  P.  C.  103. 

(b)  Book  m.  ch  xi.  (3d  ed.  Bottom,  1857). 

(c)  AU^,  26,  (rf)  3  Af.  flr  5.  267. 
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EUenbcrmtgKB  remark,  **  Perhaps  it  is  too  much  to  say 
the  freighter  was  compellable  to  load  his  caigo,**  does 
not  mean  he  was  excused  from  so  doing;  for  the  plainti£F 
recovered  in  respect  of  the  defendant  not  having  done 
so;  the  damages  were  for  breach  of  the  covenant  to  do 
it  What  Lord  EUenbarough  means  I  imagine  to  be : 
that  the  defendant  was  not  morally  compellable,  or 
would  not  have  had  specific  performance  enjoined.  It 
is  to  me  unintelligible,  how,  if  the  man  is  not  bound  to 
perform  the  contract,  he  can  be  liable  to  pay  damages 
for  its  non-performance. 

But,  it  is  said,  notice  ought  to  have  been  given  to  the 
plaintiff.  In  point  of  right  feeUng  I  agree.  But  the 
parties  here  are  at  law  with  each  other.  The  defendant 
says,  **  I  have  a  legal  answer  to  your  legal  demand.**  As 
a  rule,  a  man  is  not  bound  to  say  why ;  and  I  see  no 
reason  why  he  should  be  in  this  case  of  a  contract  to 
marry.  It  may  be  the  defendant  communicated  to  the 
plaintiff,  in  the  most  delicate  way,  an  objection  to  mar- 
riage, but  refused  to  say  why.  If  she  chooses  to  go 
to  law  with  him,  as  on  a  bargain,  she  must  abide  by 
rules  of  law  applicable  to  all  cases  of  baigains  and 
contracts. 

I  understand  the  opinion  of  Mr.  Justice  Crompton  to 
be  rather  as  above  expressed,  with  this  difference.  He 
thinks  that,  at  the  utmost,  all  the  defendant  was  entitled 
to  was  to  rescind  the  contract.  But,  if  so,  I  think  the 
plea  good.  When  is  he  to  rescind  ?  If  a  eontract  gives 
a  right  to  rescind,  and  fixes  no  time  for  rescinding,  it 
need  not  be  done  till  the  time  arrives  for  performance : 
no  previous  notice  need  be  given.  In  truth,  such  a  right 
to  rescind  is  a  right  to  say  **  No"  when  the  time  arrives 
for  performance.  It  may  be  that  a  person  who  rescinds 
must  give  notice.     But  when?    He  does  give  notice 
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when  he  refuses.  Is  he  bound  to  give  it  earlier  ?  If  so,  [1859.] 
why  ?  In  the  not  very  probable  case  of  the  lady  going  ^^ 
to  the  altar  without  previous  arrangement,  sorely  he 
might,  if  afflicted  as  the  defendant  is,  barely  send  word, 
in  answer  to  an  invitation  to  join  her,  that  he  would  not 
In  the  more  probable  case  of  some  previous  request,  he 
refuses  when  it  is  made.  In  other  words,  till  he  refuses 
there  is  no  breach  of  contract;  and  when  he  refuses  he 
by  so  doing  gives  notice  he  will  not  perfomu  Is  he 
bound  to  say  why?  I  cannot  understand  why  he  is. 
No  doubt,  if,  after  his  disability  arises,  he  goes  on  with 
the  engagement,  he  may  well  be  bound,  as  that  would 
be  evidence  that  the  original  contract  was  not  condi- 
tioned as  I  think  ordinary  contracts  to  marry  are,  or 
would  furnish  evidence  of  a  fresh  contract. 

Further,  if  it  is  said  that  the  &cts  proved  only  justify 
a  postponement  of  the  marriage,  I  think  the  plea  good. 
The  plaintiff  complains  that  the  defendant  refused.  The 
defendant  saye^  '*  When  I  did,  I  had  a  sufficient  reason.** 
I  do  not  understand  the  breach  to  be,  **  You  refiised, 
and  refused  for  ever."  I  do  not  understand  such  a 
breach  in  point  of  law.  I  do  not  understand  what  is 
meant  by  a  plea  **  in  excuse  or  suspension  of  the  per- 
formance** as  distinguished  from  one  'Mn  discharge  of 
the  promise.*'  Hacfuter  v.  De  la  Tour  (a)  turns  on  the 
relation  of  master  and  servant  If  I  contract  to  do  a 
thing,  and  am  sued  for  not  doing  it,  it  is  a  good  defence 
to  say  the  time  for  doing  it  has  not  arrived :  and,  I  take 
it,  it  would  be  a  bad  replication  to  say,  **  True,  but  you 
said  you  never  would.**    See  Avery  v.  Bowden  (4).    The 

(a)  2  1f.^  A  678. 

(6)  6  E,  ^  B.  953,  in  Exch.  Cb. ;  affirming  the  judgment  of  Q.  B.  in 
Avtiy  ▼•  Bowdeih  ^  B.^B,  714. 
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[1859.]      plaintiff  can  only  be  entitled  to  recover  on  these  plead- 
'^^        ings  and  proof  on  the  ground  that  the  asserted  and 
"'  proved  incompetency  is  no  ground  for  refusing  to  marry 

when  the  request  so  to  do  is  made.  I  am  of  opinion  it 
is.  In  short,  the  defendant  here  says:  ''  You  complain 
I  refused*  I  admit  it;  I  did  so  for  a  good  reason,  viz. 
my  performance  was  conditional  on  my  continuing  in  a 
competent  state;  and  I  ceased  to  be  so.**  If  the  plaintiff 
meant  to  say  the  contract  was  not  so  conditioned,  she 
should  have  given  evidence  (in  my  opinion)  that  the 
contract  in  this  case  was  not  the  ordinary  contract  to 
marry.  If  she  meant  to  say  there  was  a  new  contract 
evidenced  by  the  engagement  continuing  after  the  dis- 
ability was  known,  she  should  have  new  assigned.  But, 
if  she  relies  on  and  proves  the  common  contract  only, 
it  is  in  my  opinion  a  good  answer  to  prove  that  the 
defendant,  when  he  refused,  laboured  under  either  of  the 
infirmities  proved  in  this  case. 

If  I  am  to  say  whether  I  think  the  contract  ended  by 
such  an  event,  I  say  I  do;  and  on  this  ground:  that  it  is 
so  vitally  for  the  benefit  of  both  parties  that  that  should 
be  the  agreement  between  them,  that  common  sense 
requires  it  to  be  so  implied.  The  disability  of  the  de- 
fendant, if  not  incurable,  was  one  of  indefinite  duration, 
and  of  a  lasting  character.  Had  it  been  that  he  broke 
a  leg,  or  was  afflicted  with  a  fever  which  disabled  him 
for  marriage  at  the  time  appointed,  I  should  have 
thought  him  not  liable  to  an  action  for  not  marrying 
then,  but  bound  to  marry  on  his  recovering.  This  last 
consideration  seems  to  me  to  suggest  an  argument  in 
favour  of  the  contract  being  conditional  as  suggested. 
For  in  ordinary  contracts,  if  not  liable  at  the  day  ap- 
pointed, a  person  would  not  be  at  another  time ;  but  in 
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this  contract  it  is  absurd  to  suppose  that,  if  a  day  was 
named  for  a  marriage  and  the  man  broke  his  leg,  was  ill 
of  a  fever,  lost  a  parent,  or  from  some  other  considera- 
tion  of  health  or  decency  could  not  marry  on  the  day 
in  question,  he  would  either  be  liable  to  an  action,  or 
wholly  discharged  from  his  promise  to  marry.  But  the 
same  good  sense  and  convenience  which  would  reject 
such  a  conclusion,  in  my  judgment,  requires  that  the 
contract  should  be  construed  with  the  conditions  I 
attach. 

For  these  reasons,  as  well  as  those  of  Mr.  Justice 
fViglUman  and  Lord  Chief  Justice  Erle^  I  think  the 
judgment  should  be  affirmed. 

WiLLSS  J.  I  am  of  opinion,  for  the  reasons  stated  at 
large  by  Lord  CampbeU  in  the  Court  below,  that  the 
judgment  therein  given  against  his  Lordship's  opinion 
and  that  of  Mr.  Justice  Crompton  ought  to  be  reversed, 
and  judgment  given  for  the  plaintiff  for  the  damages 
assessed  in  her  favour  by  the  jury,  with  costs. 

This  is  not  a  case  of  impotence ;  and  I  need  give  no 
opinion  upon  such  a  case. 

The  canon  law  is  clear  upon  the  point,  that  only  im- 
potence, permanent  and  incurable,  such  as  that  which 
results  from  the  loss  of  one  of  the  necessary  organs  of 
generation,  constitutes  an  impediment  to  marriage,  and 
not  that  which  may  be  temporary  or  curable. 

The  contract  in  this  case  is  stated  by  the  plaintiff  in 
the  declaration,  and  admitted  by  the  defendant  in  his 
plea,  to  have  been  in  terms  an  unconditional  one :  and 
it  is  guess  work,  not  construction,  to  read' it  as  condi- 
tional. Its  performance  is  not  impossible ;  and  it  is  not 
enough  to  shew,  in  answer  to  an  action  upon  a  contract, 

B.  B.  &  E.  3  E 
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[1859.]      ^^^  ^^  performance  is  inconvenient  or  may  be  dan- 
Jj^^       geroos.    The  delicacy  of  health,  alleged  as  an  excuse, 
^'  is  the  man's  misfortune,  not  to  be  visited,  beyond  what 

is  inevitable,  upon  the  woman.  If  either  party  is  to 
^*^^'  have  the  option  of  breaking  off  the  match,  it  ought  to 
be  the  woman.  The  Court  have  no  right  to  say  what 
is  best  for  her.  If  the  man  were  rich  or  distinguished, 
and  the  woman  mercenary  or  ambitious,  she  might  still 
desire  to  marry  him  for  advancement  in  life.  I  do  not 
sympathise  with  such  a  woman,  if  any  there  be :  but  this 
is  not  a  question  of  sentiment  If  it  were,  I  might  put 
the  case  of  a  real  attachment,  where  such  an  illness  as 
that  stated  in  the  plea  supervening  might  make  the 
woman  even  more  anxious  to  marry,  in  order  to  be  the 
companion  and  the  nurse,  if  she  could  not  be  the 
mistress,  of  her  sweetheart 

The  judgment  for  the  defendant  ought  therefore  to 
be  reversed,  and  judgment  given  for  the  plaintiff,  with 
costs. 

CrowderJ.  Crowder  J.  The  question  in  this  case  is.  Whether 
the  plea  affords  any  legal  answer  to  the  action :  and  I 
am  of  opinion  that  it  does  not 

The  declaration  is  upon  a  contract  to  marry,  and  avers 
a  breach  of  that  contract  by  not  marrying  in  a  reason- 
able time.  The  plea,  as  I  understand  it,  admits  a  breach 
as  alleged  in  the  declaration,  but  sets  up  an  excuse  for 
it  And  the  question  to  be  decided  is.  Whether  that 
excuse  is  a  legal  answer  to  the  action. 

Now  I  think  the  substance  of  the  excuse  alleged  is 
that,  in  consequence  of  the  defendant's  dangerous  illness 
which  had  supervened  since  the  promise  and  before  the 
breach,  it  became  very  inexpedient  and  imprudent  to 
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perform  the  contract,  and  therefore  the  defendant  broke 
it  It  is  quite  impossible  to  construe  the  plea  as  alleging 
any  physical  impossibility  to  go  through  the  ceremony 
of  marriagCi  or  any  physical  incapacity  to  perform  the 
duties  of  marriage.  Whether,  if  such  allegations  had 
existed,  they  would  have  afforded  any  answer  to  the 
action,  I  do  not  think  it  necessaiy  in  this  case  to  decide : 
and  I  abstain  from  giving  any  opinion  upon  that  point 

But  I  am  of  opinion  that  it  is  no  excuse  for  the  breach 
of  a  promise  to  marry,  that  the  performance  of  the  con- 
jugal duties  would  be  attended  with  danger  to  the  de- 
fendant's life.  Such  a  state  of  illness  may  make  it  matter 
of  the  greatest  prudence  on  his  part  to  break  his  con- 
tract, and  to  pay  such  damages  as  a  jury  may  award 
against  him  for  the  breach.  But,  in  my  opinion,  it  is 
no  legal  answer  to  the  action,  I  desire  to  refer  to  the 
arguments  and  reasoning  of  Lord  Campbell  in  the  Court 
below  as  conclusive  in  my  mind  upon  this  view  of  the 
case.    It  would  be  idle  for  me  to  repeat  them. 

I  think,  therefore,  our  judgment  should  be  for  the 
plaintiff. 


787 
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V. 

Weight. 
Crottder  J. 


Mabtin  B.  This  is  an  appeal  from  the  judgment  of 
the  Court  of  Queen's  Bench,  reported  in  the  27th  Law 
Journal,  page  345.  The  action  is  for  breach  of  promise 
to  many.  The  declaration  is  in  the  common  form, 
alleging  the  promise  to  marry  within  a  reasonable  time. 
Amongst  other  pleas,  the  defendant  pleaded  that,  before 
breach,  he  became  and  was  and  is  afflicted  with  dangerous 
bodily  disease,  which  occasioned  frequent  and  severe 
bleeding  from  the  lungs,  by  reason  of  which  disease  he 
became  and  was  and  is  incapable  of  marriage  without 
great  danger  to  his  life,  and  therefore  unfit  for  the 

3b2 


Martim  B. 
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[1859.1      maniage  state  ;  whereof  the  plaintiff  before  action  (not 
:^^        before  breach)  had  notice.     Issue  was  joined  upon  this 

,„  ▼•  plea.     The  cause  was  tried  before  my  brother  Erie; 

and  the  jury  found  that  all  the  averments  in  the  plea 

Martin  K  ^^j.^  provcd  cxccpt  that  as  to  notice.  The  Judge 
directed  the  verdict  to  be  entered  for  the  defendant, 
giving  th^  plaintiff  leave  to  move  to  enter  it  for  her. 
The  other  issues  were  found  for  the  plaintiff,  and  the 
damages  assessed  contingently  at  100/.  A  rule  was  ob- 
tained to  enter  the  verdict  for  the  plaintiff:  and,  after 
argument,  the  Court  were  equally  divided ;  Lord  Camp- 
bell and  my  brother  Crompton  thinking  the  plea  bad,  in 
which  case,  an  averment  in  it  not  being  proved,  the 
plaintiff  would  be  entitled  to  have  the  verdict  entered 
for  her ;  my  brothers  Wtghtman  and  Erie  thought  the 
plea,  as  proved,  good.  My  brother  Crompton^  being  the 
junior  Judge,  gave  way  for  the  purpose  of  this  appeal ; 
and  the  plaintiff's  rule  was  discharged. 

I  agree  with  Lord  Campbell  and  my  brother  CrompUm^ 
and  think  the  plea  bad. 

The  law  of  England  permits  an  action  to  recover 
damages  for  the  breach  of  a  promise  to  marry ;  although 
I  am  aware  that  many  persons  think  that  such  an  action 
should  not  be  allowed.  The  action  is  not  for  a  specific 
performance,  a  suit  which  I  apprehend  no  Court  in  this 
country  could  entertain,  but  for  damages  for  the  non- 
performance of  a  contract  The  plea  is  one  in  confession 
and  avoidance :  and  the  facts  alleged  in  it  (exclusive  of 
the  notice  to  the  plaintiff)  are  said  to  excuse  or  justify 
the  breach.  The  Judges  of  the  Court  of  Queen's  Bench 
do  not  seem  to  have  been  agreed  as  to  the  exact  meaning 
of  the  plea :  but,  to  put  it  in  the  most  favourable  view  for 
the  defendant,  it  may  be  assumed  that  the  promise  to 
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marrj  involves  a  promise  to  consummate  the  marriagei 
and  that  the  incapacity  and  danger  to  life  mentioned  in 
the  plea  has  been  caused  by  an  inevitable  misfortune 
without  any  act  or  conduct  of  the  plaintiff  conducing 
to  it. 

The  general  rule  upon  the  subject  ia,  that,  when  a 
person  by  his  own  contract  creates  a  duty  or  chaige 
upon  himself,  he  is  bound  to  make  it  good  if  he  may, 
notwithstanding  any  accident  by  inevitable  necessity,  be- 
cause he  might  have  provided  against  it  by  his  conduct ; 
Paradine  v.  Jane  (a),  cited  and  acted  upon  in  Hadley 
V.  Clarke  (b)  and  Atkinson  v.  Ritchie  (c).  See  also  Cam. 
Diff.f  Action  upon  the  Case  upon  Assumpsit  (6.).  And  I 
know  of  no  authority,  except  it  be  Lawrence  v.  Thoenti" 
man  (d),  having  any  tendency  to  shake  it,  or  to  shew 
that  such  a  state  of  facts  as  alleged  in  the  plea  is  an 
answer  to  an  action  for  pecuniary  damages  for  the  breach 
of  contract  to  marry.  I  think  it  veiy  much  better  to 
adhere  to  the  rule  than  to  create  an  arbitrary  exception 
for  which,  no  doubt,  plausible  reasons  may  be  given. 
To  admit  exceptions  of  this  kind  utterly  destroys  the 
certainty  of  the  law,  and  in  my  opinion  is  inconvenient. 
But,  in  the  present  case,  what  the  defendant  promised 
to  do  was  to  marry  the  plaintiff.  This  he  could  have 
done ;  and  it  is  quite  consistent  with  the  averment  in 
the  plea  that  the  incapacity  and  danger  to  life  may  have 
been  caused  by  the  defendant's  own  acts  or  conduct: 
and  a  case  will  readily  suggest  itself  where,  after  a  pro- 
mise to  marry,  an  incapacity  to  consummate  marriage 
and  danger  to  life  in  attempting  to  do  so  might  arise,  in 
which  it  would  seem  absurd  to  suppose  that  damages 


[1859.] 
Hall 

T. 

Wright. 


Martin  K 


(a)  Aie3fH,2Q. 
(c)  10  EaU,  530. 


(6)  8  T.  R.  269. 

{d)  1  Roi,  Abr,  450,  pi  10. 
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[1859.]      could  Dot  be  recovered     The  supposed  subject  of  the 
^^^       plea  would  be  the  grossest  aggravation  of  the  cause  of 

w  ^HT  action.  As  to  Lawrence  t.  Tweniiman{a)9  except  it  be 
explicable  in  the  manner  suggested  by  Lord  CampbeU 

Martin  B«  j^  ^as  judgment  in  this  case,  viz.  that  time  was  not  of  the 
essence  of  the  contract,  or  that  the  law  relating  to  hold- 
ing intercourse  with  persons  affected  by  the  plague  (see 
Stat  1  Jo.  1.  c.  31.)  made  the  performance  of  the  con- 
tract illegal,  I  cannot  agree  with  it  It  is,  no  doubt, 
refehred  to  in  several  books  as  authority:  but,  unless 
explained  as  above,  it  seems  contrary  to  the  rule  of  law. 
The  placitum  is  to  the  effect  that  a  man  had  contracted 
to  build  a  house  before  a  certain  day,  but  was  excused 
because  the  plague  had  broken  out,  and  continued  to 
the  day  in  the  neighbourhood:  but,  it  is  added,  he  must 
build  it  afterwards.  Unless  the  contract  really  was  to 
build  the  house  within  a  reasonable  time,  or  the  statute 
of  James  made  the  building  illegal  because  of  the  exist* 
ence  of  the  plague  in  the  neighbouiiiood  (in  which  case 
the  decision  was  right),  the  case  cannot  be  sustained. 
How  is  it  possible  to  maintain  that  there  could  be  any 
obligation  to  build  it  afterwards?  The  builder  never 
contracted  to  do  so;  and  the  common  law  could  not 
impose  such  a  contract  upon  him.  See  Shephertts  Touch- 
stone, by  Preston,  page  174,  and  Barker  v.  Hodgson  Qi), 
which  seems  to  the  contrary. 

It  must  be  taken  that  the  law  deems  a  contract  to 
marry  to  be  one  of  pecuniaiy  value :  and,  assuming  that 
it  could  not  reasonably  be  expected,  under  the  circum- 
stances stated  in  the  plea,  that  the  defendant  should 
marry  the  plaintiff,  I  can  see  no  reason  why  he  should 

(a)  1  Roi,  Abr,  460,  p).  10.  (6)  3  Af.  ^  5.  367. 
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not  compensate  her  for  the  breach  of  the  contract 
Why  should  the  consequences  of  the  misfortune  fall 
upon  her,  and  not  upon  the  defendant?  See  Lord 
ElUnbarougK%  judgment  in  Barher  t.  Hodgtan  {a\  and 
the  dicta  of  Lord  HoU  in  Thmmborow  t.  fFkUaere  (i). 
For  these  reasons  I  think  the  judgment  ought  to  be 
reversed 
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Hall 

T.      . 

Wbioht. 
Martin  B. 


Williams  J.  I  am  of  opinion  that  the  plea  is  bad, 
and  that  the  plaintiff  is  therefore  entitled  to  judgment 

It  appears  to  me  to  be  a  plea  in  confession  and  avoid- 
ance; that  is  to  say,  the  defendant  alleges  that  he  is 
justified  in  not  keeping  his  promise,  because,  after  making 
it,  he  became  incapable  of  marriage  without  great  danger 
of  his  life.  I  am  of  opinion  that,  though  this  is  a  reason 
why  he  should  not  be  compelled  to  a  specific  perform- 
ance of  the  contract,  and  a  very  good  reason  why  he 
should  in  prudence  prefer  paying  damages  for  the  breach 
of  his  contract  to  the  performance  of  it,  it  is  no  ground 
for  resisting  the  payment  of  such  damages. 

According  to  the  general  law  applicable  to  contracts, 
the  plea  is  insufficient  by  reason  of  the  rule  (cited  in 
Lord  CampbeU*%  judgment)  as  laid  down  in  Paradine  v. 
Jane  (c),  and  which  is  established  by  the  authorities  col- 
lected in  Serjt  fFUUams's  note  (2)  to  the  case  of  Walton 
V.  fFaUrhause(d). 

But  it  is  alleged  that  a  contract  to  marry  stands  on  a 
peculiar  footing,  and  is  subject  to  implied  conditions 
peculiar  to  itself.  And  the  authorities  certainly  afford 
ground  for  contending  that,  if  the  parties  in  this  case 
had  been  reversed,  and  the  present  defendant  were  suing 


wmiamJ, 


(a)  3  AT.  «•  5.  267. 
(c)  Ale^f  26. 


{b)  2  LtL  Rapn,  1164. 
id)  2  Wms,  Samtd.  422. 
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Hall 
Wkioht. 

Williamt  J. 
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the  present  pluntiff  on  the  contract,  she  might  have  set 
ap  his  bodily  inaptitude  as  a  ground  for  refusing  to 
perform  her  contract,  just  as  he  might  have  pleaded 
her  corporal  inaptitude,  or  want  of  chastity,  which  had 
supervened  or  had  been  discovered  since  the  making  of 
the  contract.  But  there  is  no  authority,  that  I  am  aware 
of,  or  any  good  reason,  for  allowing  the  one  party  to  set 
up  his  or  her  corporal  infirmity  or  unfitness  for  marriage, 
or  his  or  her  impurity,  in  answer  to  the  requisition  of 
the  other,  who  may  nevertheless  wish  for  and  insist  upon 
the  performance.  A  woman  would  not  be  allowed  to 
plead  her  own  want  of  chastity  if  she  were  sued  for  a 
breach  of  promise  of  marriage,  notwithstanding  the  man 
might  well  set  it  up  as  an  answer  if  she  were  to  seek  to 
enforce  the  contract 

But  it  has  been  argued  that  this  is  not  a  plea  in  con- 
fession and  avoidance,  but  a  kind  of  circuitous  traverse 
of  a  reasonable  time  having  elapsed,  or  a  plea  merely  of 
matter  which  suspends  the  performance  of  the  contract. 
As  to  this,  I  think  it  enough  to  say  that  in  this  respect 
I  entirely  agree  in  the  view  which  Lord  Campbell  and 
my  brother  Crampton  have  taken  in  their  judgments. 

I  will  add  that  thb  question,  though  a  nice  and  curious 
one,  is  not  likely  in  my  opinion  to  be  of  any  great  prac- 
tical importance.  Surely  the  cases  must  be  very  rare 
where  a  woman,  if  informed  that  the  man  to  whom  she 
has  been  affianced  is  in  such  a  state  of  health  as  the 
defendant  is  alleged  to  have  been,  and  is  requested  to 
excuse  on  that  account  the  completion  of  the  marriage 
contract,  would  insist  on  the  performance  of  it,  or  where, 
if  she  was  so  ill  advised  as  to  bring  an  action  for  a 
breach  of  it,  a  jury  could  be  found  who  would,  under 
such  circumstances,  give  her  more  than  nominal  damages. 
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But,  in  the  present  case,  the  defendant  broke  off  the      [1859.] 
marriage  without  informing  the  plaintiff  that  he  had  such        hIll 
a  ground  for  wishing  to  be  excused  irom  becoming  her      'Wj^Jqht. 
husband. 

For  these  reasons  I  think  the  judgment  of  the  Queen's 
Bench  ought  to  be  reversed. 


WWiami  J. 


Pollock  C  B.  After  the  discussion  which  this  case  Pbihck  C.  B. 
has  undergone,  I  do  not  think  it  necessary  to  say  any 
thing  upon  the  formal  or  technical  parts  of  the  case : 
but  I  shall  proceed  at  once  to  the  question  as  to  which 
a  difference  of  opinion  prevails  among  the  members  of 
this  Court,  and  of  the  Court  below :  and  that  is,  What 
is  the  real  meaning  of  a  contract  to  marry  within  a 
reasonable  time,  which  is  the  contract  stated  in  the 
declaration  ? 

Some  learned  Judges  think  it  is  of  the  same  character 
as  any  other  contract,  and  that  no  terms  or  conditions 
can  be  implied  by  the  law :  and  that,  if  it  be  not  per- 
formed in  the  terms  expressed,  the  party  failing  to  per- 
form it  must  pay  damages  for  the  breach  of  it.  Other 
learned  Judges  think  that  there  are  implied  conditions 
or  exceptions,  and  that  the  matter  stated  in  the  plea  is 
one  of  them ;  and  therefore  that  the  defendant  cannot 
be  called  upon  to  pay  damages  for  the  non-performance 
of  the  contract  alleged  in  the  declaration  under  the 
circumstances  which  appear  on  the  whole  record. 

Now  it  must  be  conceded  on  all  hands  that  there  are 
contracts  to  which  the  law  implies  exceptions  and  con- 
ditions which  are  not  expressed.  All  contracts  for 
personal  services  which  can  be  performed  only  during 
the  lifetime  of  the  party  contracting  are  subject  to  the 
implied  condition  that  he  shall  be  alive  to  perform  them : 


▼. 
Wright. 
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[1859.]  Ai^^lf  should  he  die,  his  executor  is  not  liable  to  au. action 
^^^  for  the  breach  of  contract  oocamoned  by  his  death.  So 
a  contract  by  an  author  to  write  a  book  within  a  reason- 
able time,  or  by  a  painter  to  paint  a  picture  within  a 
Poiiock C.B.  j.easonable  time,  would  in  my  judgment  be  deemed 
subject  to  the  condition  that,  if  the  author  became 
insane  or  the  painter  paralytic,  aod  so  incapable  of  per- 
forming the  contract  by  the  act  of  God,  he  would  not 
be  liable  personally  in  damages  any  more  than  his 
executors  would  be  if  he  had  been  preyented  by  death. 
In  truth,  the  reasonable  time  has  not  arrived,  if  the 
party  contracting  to  perform  the  act  has  been  deprived 
by  illness  of  the  means  of  performing  it :  but  I  should 
decline  to  put  my  judgment  on  that  ground;  though 
in  this  case,  and  on  this  record,  I  think  it  would  be  quite 
sufficient  I  prefer  putting  it  on  the  ground  that  there 
is  an  implied  exception,  including  the  state  of  fisusts 
alleged  in  the  plea,  and  found  by  the  jury  to  be  true. 

In  the  case  of  the  ordinaiy  contract  to  marry,  such  as 
it  is  presented  to  the  Court  by  evidence  in  actions  of 
this  sort,  I  think  no  one  can  doubt  that  the  continuance 
of  life  is  an  implied  condition.  The  question  then  is: 
Is  the  continuance  of  health,  of  such  a  state  of  health  as 
makes  it  not  improper  to  marry,  another  condition?  I 
am  of  opinion  that  it  is.  There  are  conditions  to  be 
implied  (I  think)  on  both  sides  in  such  an  agreement 
I  think  every  one  would  admit  that  it  is  a  condition  on 
the  part  of  the  female  that  she  should  continue  cluute, 
and  perhaps,  more  generally  (though  this  is  not  so  clear), 
that  her  conduct  should  not  be  such  as  to  make  a  mar- 
riage with  her  improper.  I  think  the  test  that  may  be 
safely  applied  to  asceitain  whether  any  such  condition 
is  implied  or  not  is  to  consider  what  would  be  the  case 
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if  a  man  were,  after  each  a  promiBe  to  marry,  to  lose  by      [1859  ] 
accident  or  disease  the  capacity  to  contract  matrimony        ^^^ 
by  becoming  impotent.    To  such  a  case  the  decisions     y^jJ^Tsr. 
aboat  impossibility  do  not,  I  think,  apply.     By  the  act 
of  God  the  contract  has  become  void.    The  man  may 
go  through  the  ceremony  of  marriage ;  but  he  cannot 
many :  the  ceremony  would  not  be  binding :  it  would 
operate  nothing:   and  the  contract  to  marry  is  broken 
by  the  calamity  of  his  becoming  impotent 

It  has  been  suggested  that  in  such  a  case  the  woman 
may  be  contented  with  the  society  of  the  man,  and  that 
the  choice  ought  to  rest  with  her;  and  that,  if  she  be 
willing  to  marry,  he  must  marry  or  pay  damages.  I  am 
of  opinion  that  such  is  not  the  law.  I  think,  if  the  man 
can  say  with  truth  "  By  the  visitation  of  Providence  I 
am  not  capable  of  marriage,"  he  cannot  be  called  upon 
to  marry :  and  I  think  this  is  an  implied  condition  in  all 
agreements  to  marry.  I  think  that  a  view  of  the  law 
which  puts  a  contract  of  marriage  on  the  same  footing 
as  a  bargain  for  a  horse,  or  a  bale  of  goods,  is  not  in 
accordance  with  the  general  feelings  of  mankind,  and  is 
supported  by  no  authority. 

And  I  think  the  judgment  of  the  Court  below  ought 
to  be  affirmed. 

Judgment  reversed  (a). 

(a)  CoeUmrH  C.  J^  Who  had  heard  the  argument  in  the  Court  of  Ex- 
chequer Chamber,  had,  since  then,  become  Chief  Justice  of  the  Court  of 
Queen's  Bench,  against  the  judgment  of  which  Court  this  appeal  was 
brought. 
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The  following  case  may  conveniently  be  inserted  here. 


Felnruary  15tb, 
I860.] 


Elizabeth  Beachey  against  Henby  Lakgfobd 
Bbown. 


Decliration  HHIIE  declaration  alleged  that  plaintiff  and  defendant 

by  a  woman  JL                                                           ,            .  i  .            .            i  .  « 

on  an  agree-  agreed  to  marry  one  another  withm  a  time  which 

benelf  and  elapsed  before  this  suit;  and  a  reasonable  time  for  such 

man^one^  marriage  elapsed  before  this  suit;  and  the  plaintiff  has 

at^mrelTpwd  ^^^ays  been  ready  and  willing  to  many  the  defendant: 

before  the  salt;  ygj;  ^^g  defendant  has  neglected  and  refused  to  marry 

averment  that  •'                                                    o                                                        -^ 

a  reasonable  the  plaintiff, 
time  bad 

elapsed  before  Plea  (2d).     That,  before  and  at  the  time  of  the  plain- 

the  suit,  and 

plaintiff  had  tiff's  and  the  defendant's  so  agreeing  as  in  the  declaration 

ready  and  wil-  mentioned,   the  plaintiff  and  one  Charles  Yeales  had 

de^ndantT^  agreed  to  marry  one  another;   which  said  agreement 

hS  refused"*  ^^  ^^^  Subsisting  and  in  full  force;  and  the  plaintiff 

befbre*and*at*  ^^®"  ^^  actually  engaged  to  marry  the  said  Charles 

the  time  of  the  Yeoles^  as  shc   then  well   knew;    but  of  which   the 

agreement, 

plaintiff  and  K  defendant  was  then  wholly  ignorant:  and  that,  though 

marry  one  the  plaintiff  Ought  to  have  fully  disclosed  the  same  to 

another, which  t       t   n      \          %    t>          i             i-           01 

agreement  was  the  defendant  before  the  making  of  the  agreement  m 

"    °''3  ^he  declaration  mentioned,  and  though  the  defendant 


would  not  have  made  the  said  agreement  had  the  same 
been  disclosed  to  him  by  the  plaintiff  before  the  making 


I  plaintiff 
knew,  but  of 
which  defend- 
ant was  then 
ignorant;  and 
that,  though 

fully  to  hare  disclosed  tbe  same  to  defendant  before  the  making  of  the  agreement,  and 
though  defendant  would  not  have  made  the  agreement  had  the  same  been  discl<wed  to  him 
before  the  making  thereof,  plaintiff,  at  the  time  of  the  agreement,  withheld  and  concealed 
the  same  from  defendant,  and  defendant  made  the  agreement  whilst  he  was  wholly  ignorant 
of  the  same. 
On  domurror :  held  a  bad  plea;  there  being  no  express  allegation  of  fraud. 
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thereof,  yet  the  plaintiff,  at  the  time  of  the  making  of     [i860.] 
the  said  agreement,  withheld  and  concealed  the  same      bkaohbt 
firom  the  defendant,  and  procured  the  defendant  to,  and       brown. 
the  defendant  did,  make  the  said  agreement  on  his  part 
whilst  he  was  wholly  ignorant  of  the  same. 
Demurrer.    Joinder. 

T.  Janes  (Northern  Circuit),  for  the  plaintiff.  No 
instance  of  such  a  plea  can  be  found.  Fraud  is  not 
alleged ;  and,  in  the  absence  of  fraud,  misrepresentation 
does  not  avoid  a  contract,  with  the  single  exception  of 
contracts  of  marine  insurance,  which  are  uberrimae  fidei ; 
the  rule,  that  the  insurer  warrants  the  truth  of  what  he 
asserts,  does  not  even  extend  to  policies  of  life  assurance ; 
Wheelton  v.  Hardisty  {a).  [Cochbum  C.  J.  May  this 
be  called  a  special  plea  of  fraud  ?  Hill  J.  It  is  not 
averred  that  the  plaintiff  knew  that  the  defendant  did 
not  know  of  the  first  contract :  the  fraud,  if  to  be  insbted 
on,  should  be  expressly  shewn.  Crompton  J.  Conceal- 
ment  may  be  active  or  passive.  A  man  may  attempt  to 
conceal  a  flaw  in  a  ship's  side  by  fastening  something 
over  it ;  or  he  may  say  nothing  about  it  Here  is  nothing 
active.]  The  Court  cannot  infer  fraud  from  the  nature 
of  the  contract  and  the  facts.  [^Coehbum  C.  J.  In 
Roman  Catholic  countries  a  precontract  of  marriage 
would  make  a  subsequent  marriage  with  another  void : 
but,  even  then,  I  suppose  a  defendant,  who  set  up  his  own 
precontract,  must  pay  damages.  CrompUm  J.  I  do  not 
see  why  the  defendant,  if  this  defence  be  good,  might 
not  insist  on  any  supposed  defect  which  he  might  dis- 
cover.]    It  would  not  even  be  a  good  defence  that  he 

(ff)  ^B.^B.  232. 
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[I860.]  bad  discovered  the  plaintiff  to  be  of  bad  reputation; 
BxAOHST  Baddeley  v.  Mortlock  (a) :  it  is  the  business  of  the  de- 
Bbowv.  fendant  to  inquire  before  he  makes  the  contract  If, 
indeed,  in  this  case  the  plaintiff  had  taken  active  stepa 
to  mislead  the  defendant,  fraud  might  perhaps  be 
pleaded  (b) :  but  the  plaintiff  is  entitled  to  have  the 
allegation  of  fraud  placed  on  the  record  in  order  that 
she  may  traverse  it.  How  does  it  appear  but  that  the 
defendant  might  treat  the  breach  of  the  existing  contract 
as  a  mark  of  regard  to  himself  ?  [Cromptan  J.  He  does 
say  that  he  would  not  have  made  the  agreement  if  he 
had  known  of  the  first  contract  Hill  J.  The  dictum 
in  Irving  v.  Greenwood  (c),  by  Abbott  C.  J.,  is  strong  to 
shew  that,  before  the  New  Rules,  it  might  be  shewn, 
as  an  answer  to  a  declaration  for  breach  of  promise  of 
marriage,  that  defendant,  after  making  the  contract, 
discovered  the  plaintiff  to  be  of  loose  character ;  and 
there  is  a  dictum  in  Baddeley  v.  Mortloeh  (a)  to  the  same 
effect  by  G3fb$  C.  J.  The  marginal  note  in  Younff  v. 
Murphy {d)  is  not  justified  by  the  case:  there  was  no 
decision ;  and  the  plaintiff  amended.]  It  should  seem 
that,  since  the  l^ew  Rules,  defences  like  those  spoken  of 
in  Baddeley  v.  Mortlock  (a)  and  Irving  v.  Greenwood  (c) 
should  be  raised  by  a  plea  shewing  direct  firaud.  Possibly 
such  a  plea  might  be  supported  by  proof  that  the  plaintiff 
had  placed  herself  in  a  position  to  which  she  was  not 
entitled.  But  this  plea  alleges  no  concealment  which 
might  not  have  been  entirely  accidental,  or  have  occurred 
in  the  confusion  natural  upon  the  contracting  of  such  an 
engagement.    It  was  the  business  of  the  defendant  to 

(a)  HoWt  N.  P.  C.  151. 

{h)  See  Wharttm  e.  LtwU^  1  C  4*  P.  629. 

(c)  I  C.  ^  P.  350.  {d)  3  New  Co.  54. 
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learn  how  the  fact  was.    [Oramptan  J.    Do  you  say  that      [i860.] 
he  ought  to  have  asked  the  question?]     He  was  bound     Beachbt 
to  decide  for  himself  whether  he  knew  enough  of  the       b&own. 
circumstances  to  make  it  advisable  for  him  to  enter  into 
the  contract. 

Beresfard,  contra.  In  Addison  On  the  Law  of  Contracts^ 
679  (ed.  4),  the  rule  of  Pothier  is  cited.  **  If  a  man  comes 
to  discover  the  existence  of  circumstances  connected 
with  the  person  he  has  engaged  to  marry,  which  would 
have  prevented  him,  had  he  known  them  at  the  time  of 
his  betrothment,  from  entering  into  the  contract,  he  is 
dischaiged  from  his  engagement"  (a).  Mr.  Addison  adds : 
**  But  a  man  cannot  make  himself  a  judge  in  his  own 
case,  and  the  discharge  from  liability  depends  rather 
upon  the  nature  of  the  circumstances,  the  light  in  which 
they  would  be  regarded  by  mankind  at  large,  and  the 
existence  or  non-existence  of  fraud.  If  one  party  has 
been  convicted  of  a  crime,  and  the  other  did  not  know 
of  it  at  the  time  of  the  betrothment,  the  contract  may 
be  rescinded  by  the  party  who  was  kept  in  ignorance 
of  the  fact."  \^Cochbum  C.  J.  Suppose  a  woman  had 
concealed  the  fact  that  she  was  in  debt :  would  it  not 
be  said  that  it  was  the  man's  business  to  inquire  how 
the  fact  was?  Hill  3.  The  plea  says  that '' the  plaintiff 
ought  to  have  fully  disclosed :"  is  that  an  all^ation  of  a 
duty  resulting  from  the  mere  l^al  relation  of  the  parties, 
or  an  allegation  of  fraud?]  It  would  be  a  question 
for  a  jury.  [Crompion  J.  Ought  she  to  disclose  that 
she  wears  false  hair?]  Suppose  a  widow  enters  into 
the  contract,  and  conceals  that  she  has  been  married. 
{CrompUn  J.    If  she  positively  declared  that  she  had 

(a)  l»Ukier,  TraUi  d»  Gmirat  dt  Manage^  Part  n.  chap.  I.  Art.  vn. 
i.  62. 
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[I860.]  not,  it  might  perhaps  raise  a  defence.  Cochbum  C.  J. 
Bbachey  You  seem  to  assume  that  there  is  an  implied  warranty 
Beowh.  ®^  ^^  virginity,  not  only  of  the  person,  but  of  the 
affections.]  That  is  not  an  unreasonable  implication. 
The  plea  alleges  that  the  defendant,  had  he  known  of 
the  first  contract,  would  not  have  made  the  agreement. 
[^Cochbum  C.  J.  He  might  say  so,  if  he  discovered 
that  she  was  in  debt.]  The  defendant,  by  his  contract, 
was  to  be  entitled  to  the  personal  property  of  the  plain- 
tiff: but  he  is  called  on  to  take  upon  himself  the  liability 
to  a  lawsuit  [^Cochbum  C.  J.  Suppose  he  discovered 
that  the  plaintiff  had  published  a  libel,  or  assaulted 
somebody.  Crompion  J.  I  must  say  that  I  can  see  no 
distinction  between  a  liability  to  debt  and  a  liability  to 
damages.]  In  Harrison  v.  Cage  (a)  Lord  Holt  says  that, 
though  a  precontract  of  marriage  creates  a  disability,  ''it 
will  not  avoid  the  performance  of  your  promise,  because 
it  proceeds  fix>m  your  own  act*"  He  there  speaks  of  a 
precontract  by  the  party  who  is  called  upon  to  perform 
the  promise :  it  seems  to  follow  that  he  would  have  held 
such  a  precontract  by  the  partjr  claiming  the  perform- 
ance of  the  promise  to  be  an  avoidance  of  the  promise, 
as  not  being  the  act  of  the  party  who  is  called  upon  to 
perform.  [Crompton  J.  In  1  Blackst.  Com.  435.  it  is 
pointed  out  that  stat  32  H.  8.  c.  38.  declares  impedi- 
ments to  marriage  arising  from  precontracts  to  other 
persons  to  be  abolished  and  of  none  effect,  unless  con- 
summated with  bodily  knowledge,  in  which  case  there 
would,  by  the  canon  law,  be  a  marriage  de  facto ;  but 
that  this  branch  of  the  statute  was  repealed  by  stat 
2  &  3  Ed.  6.  c.  23.  Blacksione  there  states  a  question, 
which  he  leaves  undetermined,  ''how  far  the  Act  of 

(a)  1  Ld,  Raym,  386. 
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26  Geo.  IL  e.  33.  (which  prohibits  all  suits  in  ecclesiastical  [  1 860.] 
courts  to  compel  a  marriage,  in  consequence  of  any  con-  bbaohby 
tract)  may  collaterally  extend  to  revive  this  clause  of  ^  ^' 
Henry  viii^s  statute,  and  abolish  the  impediment  of  pre- 
contract" But  Stat  26  G.  2.  c.  33.  {s.  13.)  seems  only 
to  prevent  the  Ecclesiastical  Courts  from  enforcing  the 
pre-contract  I  should  like  to  know  how  they  would 
proceed  now  in  the  Ecclesiastical  Court]  No  reason 
can  be  suggested  for  holding  a  contract  of  marriage  to 
be  less  uberrimse  fidei  than  a  contract  of  marine  insu- 
rance. As  Erie  J.  pointed  out  in  Hall  v.  Wright  {a\ 
the  indiscriminate  carrying  out  of  contracts  of  marriage 
would  produce  intense  misery.  \HiU  J.  The  defendant 
may  then  pay  damages.  A  man  would  probably  be  very 
miserable  at  having  to  pay  a  bond  for  ten  thousand 
pounds.]  The  materiality  of  the  fact  concealed  is  for 
a  jury. 

T.  JaneSi  in  reply.  Stat  4  G.  4.  c.  76.  «.  27.  re-enacts 
the  provision  of  stat  26  G.  2.  e.  33.  s.  13.,  prohibiting 
the  Ecclesiastical  Courts  from  enforcing  a  marriage  con- 
tract; Roger^s  Ecclesiastical  Law,  p.  645  (2d  ed.),  re- 
ferring to  Holt  Y.  ClareTtcieux  (ft).  On  reference  to 
Swabey  On  the  Act  to  amend  the  law  relating  to  Divorce 
&c.,  p.  49  (3d  ed.),  it  will  be  found  that  a  pre-contract 
is  not  among  the  causes  of  nullity  of  niarriage  stated  in 
the  Report  of  the  Divorce  Commission.  [Hill  J.  referred 
to  Begina  v.  Millis  (c).]  If  there  were  a  pre-contract  by 
the  plaintiff  amounting  to  an  actual  marriage,  of  course 
the  plaintiff  could  not  aver  that  she  was  always  ready 
and  willing  to  marry  the  defendant:  but  nothing  like 

(a)  Ants,  p.  756.  (6)  2  5Sfr.  937. 

<c)  10  a  4-  F,  534. 

E.   n.   &  E.  3   F 
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[1860.]      ^^^  ^  ^^  ^P*    ^^  plainti£F  is  liable  to  defendant  on 
Bbachet     ^®'  contract  to  marry  him ;  that  is  the  consideration  for 
^'  defendant's  promise ;   Wild  v.  Harris  (a).   (He  was  then 

stopped  by  the  Court) 

CocKBURN  C.  J.  I  am  of  opinion  that  there  ought 
to  be  judgment  for  the  plaintiff,  the  plea  disclosing  no 
defence.  If  the  old  law  existed,  under  which  a  pre- 
contract of  marriage  exposed  a  party  to  proceedings  in 
the  Ecclesiastical  Court  for  the  purpose  of  enforcing  the 
pre-contract,  or  annulling  a  future  contract  of  marriage 
with  another,  there  might  be  good  reason  for  not  allowing 
an  action  claiming  damages  for  the  non-performance  of 
the  second  contract :  but  that  state  of  things  is  abrogated 
since  the  power  of  the  Ecclesiastical  Court  in  this  respect 
is  taken  away  by  stat  26  G.  2.  e.  33.  s.  13.  and  stat. 
4  G»  4.  c.  76.  s.  27.  Then  is  there  any  other  reason 
why  the  plaintiff  should  not  ask  for  damages  for  breach 
of  this  contract?  It  is  said  that  the  contract  of  marriage 
is  one  uberrimse  fideL  I  agree  that  there  are  many 
things  which  a  man  might  desire  to  have  communicated 
to  him,  if  they  existed,  at  the  time  of  making  the  con- 
tract, such  as  that  the  plaintiff  is  in  debt,  or  subject  to 
other  liabilities,  or  some  circumstances  relating  to  her 
person,  her  temper,  her  disposition,  the  discovery  of 
which  would  yet  not  entitle  the  defendant  to  refuse  to 
^  fulfil  his  engagement  It  might  be  right  to  disclose  such 
things ;  and  yet  it  has  never  been  held  that  the  discovery 
of  them  justified  a  party  in  breaking  his  contract  Where 
it  turns  out  that  a  woman  is  of  unchaste  conduct,  which 
goes  to  the  very  root  of  the  contract  of  marriage,  there, 

(a)  7  Com.  B.  999. 
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from  the  excess  and  necessity  of  the  case^  the  man  is      f  1860.1 
released  from  his  contract.     But  nothing  of  the  sort  is      bbaohkt 
disclosed  here :  there  is  no  imputation  on  the  virtue  or      _  ^' 
honour  of  the  plaintiff;  and  the  case  does  not  fall  "within 
the  principle  which  makes  the  misconduct  of  the  woman 
an  answer  to  the  action.    No  bar,  therefore,  to  the  action 
is  shewn  upon  the  record 

Crompton  J.  I  am  entirely  of  the  same  opinion. 
Mr.  Beresford  rests  his  argument  upon  the  non-disclosure 
of  a  material  fact.  But  I  do  not  think  the  non-disclosure 
of  a  fact,  which  is  material  in  the  mind  of  Che  defendant, 
is  enough.  The  case  is  not  put  upon  the  ground  of 
fraud ;  and  I  agree  with  my  brother  JBifff  that  fraud  must 
be  stated  distinctly.  There  can  be  no  fraud  except  in 
a  matter  which  forms  part  of  the  contract;  and  here  that 
is  not  shewn :  and  fraud  is  not  alleged.  The  real  dis- 
tinction as  to  circumstances  shewing  or  not  shewing 
fraud  is  between  active  and  passive  concealment  There 
is  a  class  of  cases  shewing  that  moral  turpitude,  or  an 
incompetency  for  the  purposes  of  marriage  on  the  part 
of  the  plaintiff,  furnishes  a  defence  on  the  action  on  the 
contract  But  here  neither  turpitude  nor  incompetency 
is  shewn.  There  are  many  cases  falling  within  the  state- 
ment in  the  plea,  in  which  a  party  might  not  be  to  blame 
for  the  concealment :  a  woman  might  be  engaged  to  marry 
a  person  who  was  a  very  undesirable  husband,  and  to  whom 
her  parents  objected;  and  this  might  have  taken  place 
many  years  ago,  although  there  had  been  no  actual  release. 
The  allegation  therefore  in  the  plea,  which  seems  to  be 
of  a  consequence  in  law,  that  the  plaintiff  ought  to  have 
disclosed  the  fact,  is  not  supported.  Nor  is  it  shewn 
that  the  plaintiff  is  in  a  position  in  which  it  would 

3  F  2 


804  [HILARY  VACATION. 

[I860.]  be  improper  for  her  to  marry.  Such  a  defence  as  this 
Bkachey  fleems  to  me  very  dangerous.  I  do  not  know  where  we 
Bbowh.  <^ould  s^op*  ^6  might  come  to  cases  like  those  in  the 
French  law,  mentioned  in  Hall  v.  Wright  (a),  where  a 
party  refuses  to  perform  his  contract  because  he  had  less 
fortune  now  than  when  he  made  the  contract;  or  he 
might  complain  of  defects  in  the  plaintiff's  person ;  he 
might  say,  had  1  known  of  such  and  such  circumstances 
I  should  not  have  liked  to  make  the  engagement  The 
plea  really  comes  to  no  more.  He  might  compUdn  that 
what  he  took  to  be  a  beautiful  head  of  hair  turned  out 
to  be  a  wig.  I  think  Mr.  Beresfard  is  right  in  not  in- 
sisting on  the  plea  being  an  allegation  of  inability  to 
marry :  indeed  it  does  not  shew  any  incapacity  to  con- 
tract marriage.  The  pre-contract  shewn  is  not  of  that 
kind  which  is  an  impediment  to  a  marriage  with  another 
party.  When  the  law  speaks  of  a  contract  by  words  de 
prassenti,  or  by  words  de  iuturo  followed  by  cohabitation, 
it  means  a  contract  of  actual  marriage,  though  irregular, 
not  an  engagement  to  enter  into  such  a  contract  But 
even  a  pre-contract  of  the  former  sort  does  not  now 
prevent  a  marriage  with  another  party ;  for  it  could  be 
insisted  on  only  as  shewing  the  nullity  of  a  later  contract 
upon  which  a  party  was  insisting  in  an  ecclesiastical 
suit.  It  would  not  prevent  a  marriage  with  another 
party.  What  is  shewn  here  is  not  a  pre-contract  of  that 
sort  And,  if  it  were,  I,  as  at  present  advised,  think 
that  the  state  of  things  under  which  it  would  have  con- 
stituted an  impediment  to  a  subsequent  contract  has 
been  put  an  end  to  by  the  statutes.  The  plaintiff  has 
made,  not  a  previous  contract  of  marriage,  but  a  promise 
to  make  such  -a  contract 

(a)  Ante,  p.  760. 
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Hill  J.  I  am  of  the  same  opinion.  The  plea  does  [i860.] 
not  allege  frauds  and  cannot  therefore  be  constrned  as  Bkachet 
setting  up  fraud  And,  in  my  judgment,  it  does  not  set  browk 
up  a  pre-contract  disabling  the  plaintiff  from  performing 
the  contract  for  a  breach  of  which  she  sues.  Without 
going  into  the  question  of  what  the  state  of  the  law  was 
between  the  time  of  Edward  6  th  and  George  2d,  or 
whether  such  a  pre-contract  constituted  an  actual  ma- 
trimonium  or  only  a  contract  to  marry  which  the  con- 
tractor might  be  called  on  to  perform  in  facie  ecclesise, 
I  think  that,  at  any  rate  since  stat.  26  G*  2.  e.  33.  and 
Stat  4  G.  4.  c.  76.,  such  an  impediment  could  no  longer 
bo  pleaded.  Before  stat.  26  G.  2.  c.  33.  such  a  pre- 
contract as  could  be  enforced  in  a  Court  Christian 
might  have  constituted  an  objection,  as  shewing  an  in- 
capacity to  perform  the  second  contract  The  plea, 
however,  sets  up  no  such  defence.  The  ground  on 
which  Mr.  Beresford  insists  fails.  I  know  of  no  legal 
obligation  to  communicate  the  &ct  of  the  former  con- 
tract The  defendant  might  be  the  very  person  who 
induced  the  plaintiff  to  break  that  contract,  by  winning  . 
her  from  her  first  love :  it  would  be  hard  that  he  should 
be  allowed  to  set  that  up  as  a  reason  for  not  performing 
his  contract  or  paying  damages  for  the  breach  of  it 
Such  circumstances  may  have  a  very  material  effect  with 
the  jury  as  to  the  amount  of  damages.  But,  for  the 
reasons  I  have  mentioned,  I  think  that  the  plea  is  bad 
in  law,  and  that  the  plaintiff  is  entitled  to  our  judgment 

(No  other  Judge  was  present) 

Judgment  for  ihc  plaintiff. 
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Frida^t 
/K»«llth. 


Andebson  against  Radclepfe  and  Walkeb. 


W,^  having 
recovered  a 
verdict  in 
ejectment, 
executed  an 
indenture,  on 
the  day  fol- 
lowing, re- 
citing that  he 
was  indebted 
to  the  attorney 
who  had  con- 
ducted the 
suit  in  1002. 
for  money  lent 
and  for,work 
as  an  attorney, 


^T^HE  declaration  stated  that  the  defendants  broke  and 
entered  the  close  of  the  plaintiff,  and  dug  up  and 
seized  divers  crops  of  potatoes  of  the  plaintiff,  then 
growing  and  being  in  and  upon  the  said  close,  and 
carried  away  the  same  and  converted  and  disposed 
thereof  to  their  own  use,  and  wrongfully  deprived  the 
plaintiff  thereof,  and  of  the  use  and  possession  thereof; 
and  also  for  that  the  defendants  detained  from  the 
plaintiff  divers  crops  of  potatoes  of  the  plaintiff,  and 
andwas^M^o  divers  potatoes  and  chattels  of  the  plaintiff. 

then  to  pay  it, 
and  had  agreed 

to  secure,  as  af^er  mentioned ;  and  he  granted  and  assigned  to  the  attorney  the  crop  of 
potatoes  then  growing  upon  the  close  which  was  the  subject  of  the  action,  and  all  other 
effects  then  thereon,  with  power  to  the  attorney  to  enter  upon  the  close,  and  inspect,  until 
payment  of  the  100^  and  mterest;  proviso  that,  if  W,  should  pay  the  100/.  and  interest  by 
a  day  named,  the  indenture  should  be  void ;  covenant  by  W,  to  pay  the  100/.,  and  the  interest, 
meanwhile;  power  to  the  attorney,  in  case  of  default  of  payment,  to  enter  and  carry  away 
the  effects  assigned,  or  otherwise  to  remain  on  the  premises  for  the  purpose  of  disposing  of 
the  effects,  and  converting  them  into  money ;  proviso  that,  till  default,  W,  should  remain  in 
possession,  and  that,  if  the  attorney  sold  the  property,  he  should  hold  the  surplus,  after 
paying  the  expenses  and  reimbursing  himself,  in  trust  for  W, 

Held  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of 
Queen*s  Bench,  that  this  indenture  could  not  be  impeached,  either  on  the  ground  of  its 
amounting  to  champerty  or  maintenance,  or  as  being  contrary  to  public  policy. 

Default  was  made  in  the  payment :  and,  on  the  day  following  the  day  named  for  the 
payment,  judgment  was  signed  in  the  ejectment.  Afterwards  judgment  was  recovered 
against  W,  in  an  action  by  ^.,  and  a  fi.  fa.  issued:  after  that,  a  habere  facias  issued  in  the 
ejectment ;  after  that,  the  sheriff  seized  the  property  under  the  fi.  fa.  in  the  action  of  B, 
against  W,',  after  that,  possession  under  the  habere  facias  was  delivered  to  ^.,  and  by  W. 
to  the  attorney ;  and  the  attorney  gave  notice  of  his  title  to  the  sheriff;  afterwards  the 
sheriff,  under  the  fi.  fa.,  sold  the  crop  of  potatoes,  and  W*%  interest  in  the  close.  The 
attorney  brought  an  action  against  tne  sheriff;  after  the  commencement  of  which  the 
sheriff's  vendee  gathered  the  potatoes,  and  disposed  of  them  to  his  own  use. 

Held,  by  the  Court  of  Queen's  Bench,  that  the  action  lay ;  the  sheriff  having,  after 
possession  had  been  ffiven  to  the  attorney,  authorised  the  conversion  of  the  potatoes. 

Judgment  affirmed  in  the  Exchequer  Chamber,  on  the  ground  that,  at  any  rate,  the 
attorney's  possession  related  back  to  the  accruing  of  his  title,  which  was  prior  to  the  first 
seizure  by  the  sheriff. 
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Pleas.     1.   Not  guilty.     2.   That   the  close,   crops,       1353. 
potatoes  and  chattels  were  not  the  plaintiff's  as  alleged,     ahdebson" 
Issue  upon  both  pleas.  -ratJ' 

At  the  trialy  before  Martin  B.,  at  the  last  Spring 
Assizes  for  York,  it  appeared  that,  on  or  about  the 
18th  May,  1857,  an  action  of  ejectment  was  brought  by 
Stephen  Walton  against  Robert  Stather  and  Robert  John- 
son,  for  the  recovery  of  the  close  of  land  mentioned 
in  the  declaration.  The  estate  and  interest  which 
Walton  had  in  the  said  close,  and  which  he  sought  to 
recover,  and  did  ultimately  recover,  in  the  action  of 
ejectment,  was  under  a  lease  granted  to  him  by  Mr. 
and  Mrs.  Chapman  for  fourteen  years  from  6th  April, 
1845.  He  never  had  any  other  estate  or  interest  therein. 
The  plaintiff,  at  the  time  of  the  commencement  of  the 
actioii  of  ejectment,  and  until  the  signing  of  the  judg- 
ment hereinafter  mentioned,  was  an  attorney  and  soli- 
citor, and  the  attorney  for  Walton  in  the  action  of 
ejectment ;  and,  from  its  commencement  until  the  signing 
of  the  said  judgment,  acted  as  Walton^s  attorney.  On 
10th  July,  1857,  the  said  action  of  ejectment  came  on 
to  be  tried,  when  a  verdict  was  found  for  Walton.  At 
that  time,  and  thence  until  and  at  and  after  the  execution 
of  the  bill  of  sale  under  the  writ  of  fi.  fa.  as  hereafter 
mentioned,  a  crop  of  potatoes  was  growing  on  the  said 
close.  On  11th  July,  1857,  Walton  executed  an  inden- 
ture between  himself  of  the  first  part  and  the  plaintiff 
of  the  second  part,  by  which,  after  reciting  that  Walton 
was  indebted  to  the  plaintiff  in  100/.  for  money  lent 
and  for  work  as  an  attorney,  and  that  Walton  was  unable 
to  pay  it  at  that  time,  and  had  agreed  to  secure  payment 
thereof  as  thereinafter  mentioned,  Walton  granted  and 
assigned  to  the  plaintiff,  his  executors,  administrators 
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1858.  ^^^  assigns,  the  crop  of  potatoes  then  growing  upon  the 
ANDB1U90H  '  ^^  close,  and  "  all  the  rest,  residue  and  remainder  of 
^     ▼•  the  estate  and  interest  of  Walton  in  the  said  close,  and 

all  other  goods,  chattels,  effects  and  things  then  thereon; 
"with  full  power  and  authority  for"  the  plwntiff,  his 
executors  &c.,  "or  any  of  their  servants,  agents  and 
others,  from  time  to  time  to  enter  into^and  upon  the 
said  close"  and  inspect,  until  payment  of  the  said  sum 
of  100/.  and  interest;  with  a  proviso  that,  if  Walton 
should  pay  the  said  1002.  and  interest  by  the  I6th  July 
then  next,  the  indenture  should  cease  and  determine 
and  be  utterly  void ;  otherwise  to  remun  in  full  force. 
The  deed  also  contained  a  covenant  by  Walton  to  pay 
the  lOOiL  and  the  interest  meanwhile ;  and  a  power  to  the 
plaintiff,  his  executors,  &c.,  in  case  default  should  be 
made  by  Walton  in  payment  of  the  said  lOOiL,  to  enter 
and  "  take,  seize  and  carry  away  the  said  property  and 
effects**  thereby  assigned,  "  or  otherwise  to  remain  upon 
the*'  premises  "  for  the  purpose  of  selling,  getting  in 
and  disposing  of,  or  otherwise  converting  into  money," 
the  said  property  and  effects,  and  to  sell  the  same. 
There  was  also  a  proviso  that,  until  such  default, 
Walton,  his  executors,  &c.,  should  remaia  in  possession : 
and  it  was  further  provided  that,  in  case  the  plaintiff 
sold  the  property,  he  should  hold  the  surplus  proceeds, 
after  paying  the  expences  of  the  sale  and  reimbursing 
himself,  in  trust  to  pay  them  over  to  Walton,  his  executors, 
&c.     This  deed  was  registered  as  a  bill  of  sale. 

The  said  100/.  was  a  bona  fide  debt;  and  Walton 
made  de&ult  in  paying  it  according  to  the  terms  of  the 
indenture. 

On  17th  July,  1857,  judgment  was  signed  and  entered 
in  the  said  action  of  ejectment  for  Walton* 
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On  18th  Jubf^  1857,  Joseph  Blanchard  Burhnd  o\h  1858. 
tained  a  judgment  against  Walton  for  621  Is.  in  the  avdsbboh' 
Court  of  Queen's  Bench.  On  20th  Jti/y,  1857,  Burhnd  Bjj>ctmM. 
caused  a  writ  of  fi.  fa.  to  be  issued  on  the  said  last 
mentioned  judgment,  directed  to  the  sheriff  of  York" 
shire;  and  on  the  same  day  caused  the  writ  to  be  duly 
delivered  for  execution  to  the  defendant  Radeliffef  who 
then,  and  until  and  at  the  time  of  the  execution  of  the 
bill  of  sale  hereafter  mentioned,  was  sheriff  of  Yorkshire. 
On  the  same  20th  July,  1857,  a  warrant  was  duly 
granted  by  the  said  sheriff  upon  the  said  writ  of  fi.  fa., 
and  delivered  by  him  for  execution  to  the  defendant 
James  Walker^  who  then,  and  until  and  at  the  time  of 
the  execution  of  the  bill  of  sale  as  hereinafter  mentioned, 
was  one  of  the  bailiffs  of  the  said  sheriff,  and  duly 
authorized  to  execute  the  said  warrant. 

On  2l8t  Julj/f  1857,  a  writ  of  habere  facias  posses- 
sionem upon  the  said  judgment  in  ejectment  was  duly 
issued  and  delivered  for  execution  by  the  plaintiff,  as 
attorney  for  Walton,  to  the  said  sheriff,  who,  on  the  same 
day,  granted  his  warrant  thereon,  and  delivered  the  same 
for  execution  to  George  Acton,  another  of  the  bailifis  of 
the  said  sheriff. 

On  23d  July,  1857,  the  defendant  Walker,  assuming 
to  act  under  the  said  warrant  on  the  said  writ  of  fi.  fa., 
entered  upon  the  said  close  and  seized  the  crop  of 
potatoes  then  growing  thereon,  and  put  padlocks  upon 
the  gate  of  the  said  close.  On  the  same  day,  but  a  few 
moments  after  the  said  entry  and  seizure  by  the  defend- 
ant Walker,  and  after  the  said  James  Walker  had  put 
padlocks  on  the  said  close,  the  said  George  Acton, 
assuming  to  act  under  the  said  warrant  on  the  said  writ 
of  habere  facias  possessionem,  entered  into  and  delivered 
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1858.  possession  of  the  said  close  and  of  the  said  crop  of 
Akdbrsoh"  potatoes  then  growing  thereon  to  fFaUans  who  after- 
RABcuFM.  ^«^  ^"^  t^«  «*™^  ^V'  delivered  possession  thereof  to 
the  plaintiff^  under  the  said  assignment  of  11th  July, 
1857,  Afterwards^  on  the  same  day,  the  defendant 
WaJher  caused  WaUorCH  interest  in  the  premises,  and 
also  the  crop  of  potatoes,  to  be  advertised  for  sale  by 
public  auction,  under  the  writ  of  fi.  fa. 

On  25th  Jub/,  1857,  the  plaintiff  caused  the  defend- 
ants and  Burland  to  be  served  with  notice  of  his  title 
under  the  indenture* 

On  30th  Juhft  1857,  the  defendant  fValher^  assuming 
to  act  under  the  said  warrant  on  the  said  writ  of  fi.  ik, 
put  up  for  sale,  pursuant  to  the  said  advertisement,  the 
said  crop  of  potatoes  and  WaltorCs  interest  in  the  close. 
Walker  acted  as  auctioneer  at  the  auction.  The  sale 
was  in  one  lot,  which  was  knocked  down  to  and  sold  by 
Walker  to  Robert  Johnson  for  SOiL,  which  was  paid  by 
Johnson  to  Walker.  On  3 1st  Juhfy  1857,  an  assignment 
of  the  term  alone  was  made  by  the  defendant  RadcVffe 
to  Johnson,  who  afterwards,  but  after  the  commencement 
of  this  suit,  gathered  the  said  potatoes  and  disposed 
thereof  to  his  own  use. 

A  verdict  was  entered  for  the  plaintiff  for  50L,  with 
leave  to  the  defendants  to  move  on  certain  points 
reserved  at  the  trial,  and  stated  in  the  rule  Nisi  herein- 
after mentioned;  the  plaintiff  being  at  liberty  to  make 
such  amendments  as  the  Court  might  think  fit. 

Atlierton,  in  last  Easier  Term,  obtained  a  rule  calling 
on  the  plaintiff  to  shew  cause  why  the  verdict  entered 
for  the  plaintiff  should  not  be  set  aside,  and  a  verdict 
entered  for  the  defendants,  on  the  grounds:  ^^  first,  that 
the  plaintiff  could  not  maintain  trespass  against  the 
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defendants,  the  plaintiff  not  having  been  in  possession        1858. 
before  the  defendants  seized ;  secondly,  that  the  defend-     ahdbbsoh 
ants  were  not  shewn  to  be  trespassers,  they  having  seized    jij^j^„^ 
and  assigned  the  chattels  real  only ;  thirdly,  that  the  bill 
of  sale  from  Walton  to  the  plaintiff  was  void,  being  a  bill 
of  sale  to  the  plaintiff  of  the  subject  matter  of  a  suit  in 
which  he  was  attorney  for  the  plaintiff  therein,  pendente 
lite." 

8.  Temple  and  71  Jones  (Northern  Circuit)  now 
shewed  cause.  As  to  the  first  objection,  that  the  plain- 
tiff was  not  in  possession  at  the  time  of  the  trespass :  no 
doubt  the  actual  possession,  at  the  time  when  the  writ  of 
fi.  fa.  was  executed,  was  in  Stather  and  Johnsony  because 
the  writ  of  habere  facias  possessionem  to  Walton  had 
not  then  been  executed.  But,  after  it  had  been  executed, 
the  plaintiff's  right  to  possession,  which  would  then 
accrue,  in  virtue  of  the  assignment  to  him  by  Walton 
and  WaUorCs  default  in  payment,  would  relate  back  to 
the  antecedent  trespass,  and  give  him  a  right  of  action. 
Litchfield  v.  Ready  (a)  may  be  relied  on  by  the  defend- 
ants as  an  authority  to  the  contrary :  but  that  case  is, 
at  least,  qualified  by  Bamett  v.  Earl  of  Guildford  (5). 
[Lord  Campbell  C.  J.  To  what  date  do  you  contend 
that  the  plaintiff's  title  related  back  ?]  To  the  date  of 
the  verdict  in  ejectment  against  Stather  and  Johnson. 
From  that  moment  they  were  wrong  doers  in  keeping 
out  Walton;  and  both  his  title,  and  the  plaintiff's 
subsequent  right  of  entry,  relate  back  to  that  time. 
[CrompUm  J.  I  doubt  if  the  doctrine  of  relation  applies 
to  a  right  of  entry  acquired,  as  this  was,  by  assignment 

(a)  6  Exch,  939.  (6)  11  Exch,  19. 
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1858.  under  a  bill  of  sale.]  The  title  was  certaiolj  in  the 
Ahdbrsor  plaintiff  after  the  16th  July:  the  fi.  fa.  was  not  issued 
Radcuffb.  ^^  afterwards,  and  therefore,  by  stat  19  &  20  Vict.  c.  97. 
8.  1.,  does  not  prejudice  the  title.  At  all  events,  the 
plaintiff  may  amend  his  declaration,  under  the  leave 
given  at  the  trial,  by  averring  that  the  reversion  wa^in 
him  at  the  time  of  the  trespass,  and  alleging  injury  to 
such  reversion. 

As  to  the  second  objection,  that  all  that  the  defend- 
ants did  was  to  assign  the  term :  it  was  proved  that  the 
defendants  authorized  the  digging  up  and  removal  of  the 
potatoes  as  separate  chattels,  after  notice  of  the  plaintiff's 
title,  and  after  he  had  been  put  into  possession. 

As  to  the  third  objection,  that  the  bill  of  sale  by 
Walton  to  the  plaintiff  is  void  for  champerty :  first,  that 
objection  can  be  taken  only  by  the  client:  secondly, 
the  transaction  does  not  amount  to  champerty.  Simpson 
V.  Lamb  (a)  will  be  relied  upon  for  the  defendants. 
But  there  the  subject  matter  of  the  suit  was  purchased, 
out  and  out,  by  the  attorney,  pendente  lite :  here  it  is 
assigned  to  him,  pendente  lite,  only  as  a  security ;  and 
such  a  transaction  is  not  within  the  mischief  against 
which  the  statutes  relating  to  champerty  were  intended 
to  provide,  namely,  the  attorney  taking  an  undue  ad- 
vantage of  his  client  in  the  purchase,  from  his  greater 
means  of  knowledge  as  to  the  value  of  the  subject 
matter.  [Lord  Campbell  C.  J.  The  old  word  for 
champerty  is  "campi  partitio."]  The  statutes  clearly 
point  to  a  purchase  out  and  out:  3  stat.  28  Ed.  he.  11. 
enacts  that  "  the  King  will,  that  no  officer  nor  any  other 
(for  to  have  part  of  the  thing  in  plea)  shall  not  take 

(a)  1  E.^  B.  84. 
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upon  him  the  business  that  is  in  suit;  nor  none  upon  1858. 
any  such  covenant  shall  give  up  his  right  to  another;  ahdbmoh 
and  if  anj  do,  and  he  be  attainted  thereof,  the  taker  jaADcuiFK. 
shall  forfeit  unto  the  King  so  much  of  his  lands  and 
goods  as  doth  amount  to  the  value  of  the  part  that  he 
hath  purchased  for  such  maintenance."  But  the  statute 
afterwards  enacts  that  *^  it  may  not  be  understood  hereby, 
that  any  person  shall  be  prohibit  to  have  counsel  of 
pleaders,  or  of  learned  men  in  the  law  for  his  fee,  or 
of  his  parents  and  next  friends.*'  This  clause  applies 
directly  to  the  present  case.  [Crompton  3.  Lord  Coke^B 
comment  on  it  is  directly  against  you.]  He  says  (2  Imt 
c.  11.  p.  564.),  '*if  the  seijeant  at  law,  apprentice,  or 
attorney  do  take  a  feoffment  hanging  the  plea,  or  the 
like  to  maintaine  the  tenant,  though  it  be  pro  suo  dando, 
in  lieu  of  his  fee,  yet  is  this  champerty  within  the  pur- 
view of  this  statute;  for  their  counsel!,  that  is,  their 
advice  and  direction  in  their  profession  of  law  is  excepted : 
but  to  take  any  estate  in  the  land,  hanging  the  writ,  for 
maintenance,  is  to  become  a  party,  and  in  no  sort  allowed 
to  them  by  this  Act."  But  Lord  Coke  is  there  speaking  of 
a  sale  to  the  attorney,  out  and  out,  of  the  whole  or  part 
of  the  subject  matter  of  the  suit,  not  of  an  assignment 
to  him  by  way  of  security  only.  [Crompton  J.  Amort- 
gage  is  a  sale  pro  tanto.]  It  has  frequently  been  decided 
that  an  assignment  like  this  is  not  void  for  maintenance 
or  champerty.  In  Harrington  v.  Long  (a)  and  Hartley 
V.  Russell  {h)  a  Court  of  equity  held  that  the  mere 
transfer,  to  a  stranger,  of  an  interest  which  is  the  subject 
tnatter  of  a  suit,  unaccompanied  by  any  stipulation  that 
the  proceedings  should  be  carried  on  by  the  transferee, 

(a)  3  Myl  §•  K,  690.  (6)  2  Sim,  ^  S.  244. 
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1858.  IS  1^0^  maintenance  or  champerty.  And,  even  where 
Ahdebboit  s"^^  transfer  is  to  the  attorney,  it  is  void  within  the 
statute  only  where  it  is  a  transfer  out  and  out,  and  not 
made  merely  by  way  of  security.  That  appears  from 
the  decisions,  in  equity,  in  Wood  v.  Downes  (a)  and  Hall 
V.  Hallet  (ft).  In  those  cases  it  was  decreed  that  an 
assignment  to  an  attorney  of  the  subject  matter  of  the 
suit  was  void  as  an  absolute  assignment,  as  amounting 
to  champerty,  but  was  to  stand  good  as  a  security  for 
any  moneys  advanced  by  the  attorney.  Here,  moreover, 
the  estate  has  become  actually  vested  in  the  plaintiff; 
and,  even  if  the  transaction  as  between  WcHUm  and 
himself  was  fraudulent  or  contrary  to  public  policy,  stiU, 
in  accordance  with  the  doctrine  laid  down  by  the  Court 
in  Feret  v.  Hin{c\  he  would  not  be  the  less  the  owner 
for  the  purposes  of  this  action. 

Atherton  and  Kemphy^  contra.  First,  the  assignment 
by  Walton  to  the  plaintiff  is  void.  It  amounts  to  cham- 
perty within  3  stat.  28  Ed.  I.  c.  11.,  which  provides 
against  maintenance  or  champerty  generally,  and  by 
others  than  officers  or  clerks  of  the  King,  specified  in 
the  previous  statutes,  3  Ed.  1.  c.  25.,  3  Ed.  I.  c  28. 
and  1  Stat.  13  Ed.  1.  c.  49.  Lord  Cohe^^  comment  upon 
3  Stat  28  Ed.  1.  c.  11.  clearly  shews  that  an  assignment 
like  this  is  illegal.  It  has  been  argued  that  the  statutes 
apply  only  to  sales,  out  and  out,  of  the  subject  matter  of 
the  suit  But,  in  law,  the  instrument  here  operates  as 
a  sale ;  the  assignor  has  only  an  equity  of  redemption. 
[Lord  Campbell  C.  J.  It  is  a  sale  by  way  of  security 
only.]     It  is  not  the  less  a  sale  within  the  statutes  rela* 

(a)  18  Veu  120.  (6)  1  Cox  Co,  Eq.  134. 

(c)  15  Com,  B,  207. 


T. 

Badouftk. 
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ting  to  champerty:  the  difference  between  it  and  an  1858. 
absolute  sale  is  one  only  of  degree.  Wood  v.  Doumes{a)  "ahmbsoh" 
is  the  only  authority  at  all  in  favour  of  the  plaintiff. 
But  in  that  case  the  bill  itself  prayed  that  the  contracts 
executed  by  the  testator  with  the  defendants  might  be 
declared  fraudulent  and  void  as  an  absolute  sale,  but 
might  stand  good  as  a  security  for  what  might  be  due 
on  the  general  account.  [Lord  Campbell  C.  J.  That 
shews,  at  all  events,  that  it  was  understood  that  such  a 
prayer  would  be  allowed  in  equity.]  It  does  not  shew 
that  the  contract  might  not  have  been  declared  null 
altogether :  a  Court  of  equity  may  allow,  at  the  request 
of  the  party  who  has  a  right  to  treat  the  contract  as  null, 
that  it  shall  stand  in  a  qualified  shape.  In  Simpson  v. 
Lamb  (i),  fFood  v.  Downes  (a)  is  mentioned  by  the 
Court,  in  giving  judgment,  as  a  decision  that  no  at-  ^ 
tomey  can  be  permitted  to  purchase  any  thing  in  liti- 
gation, of  which  litigation  he  has  the  management. 
Hall  V.  Ballet  {c)  lays  the  rule  down  quite  as  broadly. 
Feret  v.  Hill  {d)  was  cited  to  shew  that  the  title  given 
by  the  assignment  cannot  now  be  impeached.  But  in 
that  case  the  contract,  legal  in  itself,  was  obtained  by 
means  of  a  collateral  fraud,  and  therefore  was  simply 
voidable :  here  it  is  illegal,  and  therefore  void  ab  initio. 
Secondly,  the  plaintiff  has,  at  all  events,  no  action 
against  the  defendants.  The  assignee  of  the  term, 
Johnson,  was  the  person  who  dug  up  and  removed  the 
potatoes:  all  that  the  sheriff  did  was  to  assign  the 
term  to  him,  under  the  fi.  fa.,  as  he  was  authorized  to  do; 
Watson  on  Sheriffs,  p.  252  (2d  ed.),  Tayhr  v.  Cole  (e). 

(a)  18  Fm.  120.  (6)  7  E.  ^  B.  84. 

(«)  1  Cos  Ca,  Eq,  134.  (cf)  15  Ckm.  B.  207. 

(e)  3  T.  R.  292. 
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1858.  The  declaration  cannot  be  amended  so  as  to  shew  a 
Andbrsoh  cause  of  action  by  the  plaintiff  against  the  defendants. 
BadJuffe.  ^^l^^9  ^^^9  nnder  the  bill  of  sale,  was  in  effect  mort- 
gagor in  possession,  did  not  give  up  possession  to  the 
plaintiff  till  after  the  alleged  trespass  by  the  sheriff, 
which  took  place  before  the  execution  of  the  writ  of 
habere  facias  possessionem.  That  writ  would  replace 
Walton  from  the  time  of  his  disseisin ;  and  therefore  his 
title  would  relate  back  to  the  alleged  trespass  by  the 
sheriff:  but  the  plaintiff's  title  would  not;  he  was  not 
in  possession.  [Lord  Campbell  C.  J.  He  had  the  legal 
estate,  though  not  the  corporeal  possession.]  It  has  been 
contended  that  the  defendants  were  guilty  of  an  act  of 
trespass  after  the  plaintiff  had  possession. 

Lord  Campbell  C.  J.  If  all  that  took  place  upon 
the  execution  of  the  writ  had  been  an  assignment  of  the 
term,  tale  quale,  by  the  sheriff,  I  think  the  defendants 
would  not  have  been  liable.  But  it  appears  clear  that, 
while  the  sheriff  was,  by  his  officer,  upon  the  premises, 
the  potatoes  were  sold  by  the  latter,  as  separate  chattels, 
apart  from  the  term.  The  only  question  therefore  is, 
Whether  the  deed  of  assignment  by  Walton  to  the  plain- 
tiff is  valid,  so  as  to  make  the  plaintiff  the  party  entitled 
to  sue.  I  think  that  it  is.  In  Simpson  v.  Lamb  (a), 
which  was  relied  upon  for  the  defendants,  it  was  decided 
that,  if  an  attorney,  pendente  lite,  purchases  the  subject 
matter  of  the  action,  he  is  guilty  of  champerty  or 
maintenance.  But  nothing  was  said  in  that  case  as  to 
the  assignment  of  such  subject  matter  by  way  of  secu- 
rity :  and  the  distinction  between  that  and  a  sale,  out 

(a)  1  E,^B,  84. 
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and  out,  seems  to  be  well  established.  The  statutes  i^^s. 
relating  to  champerty  and  maintenance  are  rather  ob-  ""XwdebsoiT 
scure ;  and  we  must  therefore  look  to  the  construction  _.  ^I*.  ,„ 
which  has  been  put  upon  them.  The  result  appears 
to  be  (and  Lord  Cohe^  commentary  is  strongly  in 
favour  of  such  a  view)  that  the  assignment  to  the 
attorney  of  the  subject  matter  of  the  suit  by  way  of 
security  is  not  unlawful.  There  is  a  clear  distinction 
between  such  a  conveyance  and  an  absolute  sale  of  the 
subject  matter  of  the  suit.  In  the  latter  case  the  attorney 
might  have  an  opportunity  of  imposing  on  his  client, 
from  his  superior  knowledge  of  the  value  of  that  subject 
matter,  and  might,  after  the  purchase,  take  improper 
means  to  increase  the  value.  But,  on  the  other  hand, 
a  mere  assignment,  by  way  of  security,  is  open  to  no 
such  danger,  and  may  be  very  advantageous  to  the 
client  Wood  v.  Downei  (a)  is  a  clear  authority,  in 
equity,  as  to  the  distinction  between  the  two  transac^^ 
tions.  There  the  sale  by  a  client  to  his  attorney,  pen- 
dente lite,  of  the  subject  matter  of  the  suit,  though  liable 
to  the  charge  of  champerty,  was  decreed  to  stand  good 
as  a  security  only  for  what  was  actually  due.  It  is 
true  that  the  prayer  of  the  bill  sought  no  more  than 
what  was  decreed.  But  the  case  clearly  shews  what 
was  the  established  doctrine  in  equity  upon  this  point ; 
and  Lord  Eldon  expresses  no  doubt  in  giving  judgment. 
Here  the  deed  itelf  professses  to  be  nothing  more  than 
a  security:  the  attorney  is  a  trustee  for  Walton  in 
respect  of  any  surplus  arising  on  the  sale.  I  am  there- 
fore of  opinion,  for  the  reasons  and  on  the  authorities 

(«)  Id  Vei.  120. 
£.  B.  &  B.  3   Q 
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1858.       which  I  have  mentioned,  that  the  security  is  valid,  and 
Ahdersov"  ^^^  therefore  the  plaintiff  can  maintain  this  action. 


RADCLim. 


(CoLEBiDOB  J.  was  abscttt) 

Erlb  J.  I  also  am  of  opinion  that  the  deed  is  not 
void  for  champerty.  The  statutes  relating  to  that  ofience 
were  directed  against  speculations  by  attorneys  in  suits. 
But  this  transaction  is  not  within  the  mischief  provided 
against :  and  the  law  would  be  oppressive  if  the  client 
might  not  raise  money  by  charging  that  which  he  claims 
to  be  entitled  to.  The  distinction  taken  in  fFood  v. 
Dawnes{a)  seems  to  me  to  be  a  sound  one.  It  is 
recognised  in  Simpson  v.  Lamb  (i),  and,  I  think,  more 
than  once  by  the  Courts  of  equity.  I  felt  some  difficulty 
at  first  as  to  whether  the  action  lay  against  the  sheriff 
for  what  was  done  with  respect  to  the  growing  crops. 
But  it  appears  that,  under  the  fi.  fa.,  he  authorized  the 
digging  up  and  sale  of  the  potatoes,  as  chattels,  separate 
from  the  term;  and  that  is  a  trespass  for  which  an 
action  lies. 

Crompton  J.  It  is  clear,  from  fFood  v.  Dawnes  (a), 
that  a  deed  like  this,  assigning  to  the  attorney  the 
subject  matter  of  the  suit  by  way  of  security  only,  is 
valid.  It  is  neither  fraudulent  nor  illegal ;  and  there- 
fore the  distinction  which  it  was  attempted  to  raise 
between  firaudulent  and  illegal  contracts  cannot  apply. 
There  is  some  doubt  as  to  whether  the  plaintiff's  title 
would  relate  back  to  the  first  trespass  by  the  sheriff. 

(a)  18  Fm.  120.  (b)  1  B.^B.  84. 
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The  intervention  of  H^alton'a  title  makes  the  question       1858. 
somewhat  difficult;  and  I  do  not  give  an  opinion  either     ahdbetoh 
way.    But  it  is  clear  that,  after  the  plaintiflF*s  title  had    aABouFFfc 
accrued,  and  after  he  was  in  possession,  the  sheriff 
authorized  the  digging  up  and  sale  of  the  potatoes,  as 
chattels,  apart  from  the  term :  and  for  that  trespass  he 
is  liable. 

Rule  discharged. 


IN  THE  EXCHEQUER  CHAMBER.         imdMe^, 

February  Bih, 


I860.] 


Radcliffe  and  Walebr  against  Anderson. 


n^HE  defendants  having  appealed  in  the  Court  of  For  marginal 
Exchequer  Chamber  against  the  above  decision,  pl^^^dT"*^ 
the  case  was  now  argued. 

Kempkty,  for  the  appellants  (defendants  below).  First, 
the  mortgage  of  1 1th  July  1857  was  void,  as  being  a  sale 
of  matter  in  suit,  made  pendente  lite.  The  first  statute 
on  the  subject  was  Westminster  the  First,  3  JEd.  1.  c.  26. : 
that  applied  only  to  officers  of  the  King ;  2  Inst.  207 ; 
and  c.  28.  of  the  same  statute  applies  to  the  <<  clerk  of 
any  justice,  or  sheriff;"  2  Inst  212.  Then  the  Statute 
of  fFestmmstertiie  Second,  1  stat  13  JEd.  1.  c.  49.,  enacts 
that  **  the  chancellor,  treasurer,  justices,  nor  any  of  the 
King's  council,  no  clerk  of  the  Chancery,  nor  of  the 
Exchequer,  nor  of  any  justice  or  other  officer,  nor  any 
of  the  ELing's  House,  clerk  ne  lay,  shall  not  receive  any 
church,  nor  advowson  of  a  church,  land,  nor  tenement 
3  o  2 
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in  fee,  by  gift,  nor  by  purchase,  nor  to  farm,  not  by 
champerty,  nor  otherwise,  so  long  as  the  thing  is  in  plea 
before  us,  or  before  any  of  our  officers  ;**  2  Inst  484.  In 
the  Articuli  super  chartas,  3  stat  28  Ed.  1.  c.  11.,  the 
enactment  is  made  general :  **  And  further,  because  the 
King  hath  heretofore  ordained  by  statute,  that  none  of 
his  ministers  shall  take  no  plea  for  maintenance,  by 
which  statute  other  officers  were  not  bounden  before 
this  time ;  (2)  The  King  will,  that  no  officer  nor  any 
other  (for  to  have  part  of  the  thing  in  plea)  shall  not 
take  upon  him  the  business  that  is  in  suit ;  (3)  nor  none 
upon  any  such  covenant  shall  give  up  his  right  to  ano- 
ther ;  (4)  and  if  any  do,  and  he  be  attainted  thereof  the 
taker  shall  forfeit  unto  the  King  so  much  of  his  land  and 
goods  as  doth  amount  to  the  value  of  the  part  that  he 
hath  purchased  for  such  maintenance.  (5)  And  for  this 
atteindre,  whosoever  will,  shall  be  received  to  sue  for  the 
King  before  the  justices  before  whom  the  plea  hangetb, 
and  the  judgment  shall  be  given  by  them.  (6)  But  it 
may  not  be  understood  hereby,  that  any  person  shall  be 
prohibit  to  have  counsel  of  pleaders,  or  of  learned  men 
in  the  law  for  his  fee,  or  of  his  parents  and  next  friends.** 
2  Inst  563.  The  essence  of  the  offence,  as  appears  by 
Lord  Cokeys  comments,  consists  in  making  a  conveyance 
of  property  which  is  the  subject  of  litigation,  pendente 
lite.  And  that  is  the  principle  of  Simpson  v.  Lamb  (a), 
which  Lord  Campbell  recognized  in  his  judgment  in  the 
present  case  in  the  Court  below.  There,  as  here,  the 
purchase  was  by  the  vendor's  attorney.  In  Wood  v. 
Downes{h)^  as  was  pointed  out  below,  the  general  question 
was  not  argued.  In  ChittyOnthe  Law  of  Contracts^  p.  592 
(6th  ed.),  champerty  is  defined  as  *'  a  baigain  with  a  plain- 

(a)  1  E.^B.  84.  (b)  18  fes,  120. 
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liff  or  defendant,  to  divide  the  land  or  other  matter  sued      [1860.] 
for  between  them,  if  they  prevail  at  law;  whereupon  the 
champertee  is  to  carry  on  the  party's  suit  at  his  own 
expence." 

Next,  the  plaintiff  cannot  maintain  this  action.  He 
had  no  possession  at  the  time  of  the  seizure  by  the  sheriff; 
Walton  himself  had  no  such  possession.  It  may  be,  how- 
ever, that  the  title  of  Walton^  the  actual  plaintiff  in  the 
ejectment,  related  back  to  the  verdict  or  judgment  in 
ejectment,  or  earlier;  but  the  present  plaintiff's  title  can 
have  no  such  relation.  [WOles  J.  The  title  of  the  pur- 
chaser of  a  chattel  interest  has  relation  back.]  Suppose 
Walton^  by  the  habere  facias,  to  be  in  possession  as  from 
the  time  when  his  title  accrued ;  after  the  mortgage,  he 
was  mortgagor  in  possession,  and  was  the  proper  party 
to  maintain  trespass.  Nothing  done  after  the  delivery 
of  possession  to  Walton  was  illegal.  The  sale  and  the 
assignment  of  the  term,  if  the  plaintiff  was  legally  in 
possession,  were  merely  void ;  Owen  v.  Legh  (a).  The 
position  of  a  party  who,  being  lawfully  entitled  to  a 
messuage,  enters  into  it  without  legal  process  and  holds 
possession,  is  discussed  in  the  note  to  Taylor  v.  Cole  {p) 
by  the  late  editors  of  SmWCs  Leading  Cases  (c).  No 
damage  having  been  here  done,  the  action  &ils ;  Tanered 
V.  Allgood{d),  May/iew  v.  Herrick(e), 

S.  Temple,  for  the  respondent  (plaintiff  below).  After 
entry,  the  title  of  the  plaintiff  related  back  to  the  time 
when  the  title  accrued ;  Bamett  v.  Earl  of  Guildford  (y). 

(a)  3  £.  4-  AU.  470.  (&)  3  T,  R.  393. 

(c)  1  Smiih'$  L.Ca.l\0  (4th  ed.).  (d)  iff.ir  N,  438. 

(e)  7  Com.  B.  229.  (g)  1 1  ExcK  19. 
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[1860.]  [The  Court  desired  him  to  confine  his  argument  to  the 
BADGUFra  question  of  champerty.]  The  objection  cannot  be  token 
AvDnsQir.  ^J  *  *^*"*  P^tj ;  Knighi  v.  Bmoyer  {a\  If  the  sheriff 
could  interyene,  so  might  any  stranger.  [WilKami  J. 
The  Ix>rd  Justice  TwrneTf  in  Kmght  ▼•  Bowyer  (a), 
distinguishes  that  case  from  Simpson  ▼•  Lamb  {6)  on  the 
ground  that  in  the  last  named  case  *^  the  purchase  was 
by  the  attorney  firom  the  client  of  the  subject  matter  of 
the  suit  in  which  he  was  attorney.*^  It  may  perhaps  be 
said  that  in  Simpson  v.  Lamb  (b)  the  objection  was  tidcen 
by  a  third  party:  but,  substontiallyi  the  question  was 
between  the  vendor  and  the  vendee*  In  2  Bac  Abr.  26 
(7th  ed.),  Champerty,  champerty  is  defined  as  <nhe  unlaw- 
ful maintenance  of  a  suit,  in  consideration  of  a  bargain  to 
have  part  of  the  thing  in  dispute,  or  somepxofit  out  of  it." 
That  definition  is  inapplicable  to  this  transaction.  [Byks 
J.  referred  to  2  RoL  Abr.  114,  Maintenance  (C.).]  It  is 
essential  to  champerty  that  there  should  be  some  agree- 
ment for  carrying  on  the  suit,  as,  for  instance,  an  indem- 
nity for  future  costs ;  Harrington  v.  Long  (c).  Hartley  v. 
RuueU  {d) ;  it  must  be  something  more  than  a  mere  secu- 
rity for  costs  already  due.  The  public  policy  comes  into 
consideration  only  where  there  is  a  risk  of  the  attorney 
inposing  on  his  client,  or  of  litigation  being  encouraged. 
But  how  can  that  be  the  case  where  there  is  no  purchase 
at  all,  but  only  an  assignment  of  a  claim,  already  esto- 
blished,  as  a  security  for  money  already  due  ?  The  word 
"  purchased,'*  in  3  stot.  28  EcL  1.  c.  11.,  manifestly  is  not 
used  in  the  technical  sense  of  acquiring  otherwise  than 


(a)  2D€  G.^  /.  421.  (^)  7  E.^B.  84. 

(c>  2  M.^  K.  590.  (d)  2  Sim.  ^  S.  244. 
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by  inheritance,  but  means  '*  buying,"  in  the  popular      [1860.] 
sense.     The  same  remark  applies  to  the  word  *'pur-     EADourra^ 
chase**  in  1  stat  13  Hd.  1.  c.  49.,  where  it  occurs  together    ^^imom 
with  ''gift."    IBramtoett  B.    The  decision  in  Simpson  ▼. 
Lamb  (a)  does  appear  to  have  tomed,  not  so  much  on 
the  statutes  of  champerty,  as  on  the  general  policy  of 
disallowing  a  purchase  made  by  an  attorney  from  bis 
client]     That  b  so.    In  Stanley  v.  Janes  (b)  the  con- 
tract was  held  to  be  illegal  because  it  provided  for  the 
obtaining  evidence  in  the  course  of  the  suit 
The  Court  then  called  on 

Kemplajff  in  reply.  The  suggestion  that  Simpson  v. 
Lamb  (a)  was  a  decision  merely  on  general  grounds  of 
policy  cannot  be  maintained :  had  that  been  so,  Shaen, 
the  purchaser  in  that  case,  would,  according  to  the  doc- 
trine of  fVood  V.  Downes  (c),  have  been  entitled  to  retain 
the  security  for  the  50/.  It  is  also  clear  that  the  point 
in  Simpson  v.  Lamb  (a)  was  raised  upon  the  question  as 
to  the  rights  of  third  parties*  The  definition  cited  from 
Bacon  is  correct :  and,  if  in  the  present  case  the  pur- 
chaser had  had  no  interest  in  the  continuation  of  the 
suit,  it  may  be  allowed  that  there  would  have  been  no 
champerty.  But  he  had  in  fiu:t  the  management  of  the 
suit,  which,  at  the  time  of  the  purchase,  had  proceeded 
only  as  far  as  the  verdict. 

Williams  J.  We  are  all  of  opinion  that  the  judgment 
of  the  Court  of  Queen's  Bench  should  be  affirmed.  It 
is  argued  for  the  defendants  that,  even  assuming  the 
conveyance  of  11th  oi  July  1857  to  be  unobjectionable, 

(a)  1  E.^B.  84.  (fr)  7  Bing.  369. 

(e;  18  Vtt.  120. 
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[I860.]      still  the  plaintiff  has  no  cause  of  action  against  the  de- 
Badcmff*    fendants,  because  all  that  the  sheriff  has  done,  since  the 
delivery  of  the  possession  under  the  habere  faeiaSi  has 
been  to  execute  a  contract  of  sale  and  an  assignment  of 
the  term,  which  acts  are  not  a  foundation  for  an  action 
of  trespass,  or  for  any  other.     If  it  were  necessary  to 
decide  whether  a  mere  contract  in  execution  of  a  sup- 
posed authority  to  sell  is  actionable,  that  is  a  question 
which  might  require    consideration.     A  vendee  who 
takes  possession  is  set  in  motion  by  the  vendor,  and 
may  be  treated  as  his  agent,  so  as  to  make  the  vendor 
liable.     The  present  case,  however,  does  not  admit  of 
that  view,  because  the  vendee  did  not  take  possession 
till  after  action  brought :  and  there  might  have  been  a 
difficulty,  except  for  the  understanding  between  the 
parties  that  the  judgment  of  the  Court  below  must 
be  considered  right  if  there  be  any  ground  on  which 
the  action  is  maintainable.     Now  we  are  of  opinion 
that,  at  all  events,  an  action  of  trespass  is  maintainable 
for  the  seizure  by  the  sheriff  on  23d  Jnly^  by  reason 
of  the  relation   of  the   plaintiff's  title    to   the   time 
when  his  right  accrued.    That  is  the  ordinary  doctrine 
on  which  actions  for  mesne  profits  are  founded:  you 
look  to  the  date  of  the  title,  and,  after  entry,  consider 
the  party  entitled  to  have  been  then  in  possession.    But  it 
is  further  said  that,  as  ^Fafton'a  possession  had  relation  to 
his  title,  he  must  be  deemed  to  have  been  in  possession, 
as  mortgagor,  at  the  date  of  the  sheriff's  seizure.     We 
think,  however,  that  the  transfer  of  possession  by  WalUm 
to  the  plaintiff  had  also  relation  to  the  date  of  the  plain- 
tiff's title,  so  as  altogether  to  override  the  execution.    It 
remains,  then,  to  consider  whether  the  deed  of  1 1th  Juhi 
1857  is  bad  as  amounting  to  champerty  or  maintenance. 
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or  on  the  general  ground  of  public  policj.  It  has  been  [I860.] 
in  vain  attempted  to  find  language  used  in  any  of  Bai>cuffb 
the  statutes  which  is  applicable  to  the  present  case.  It  Anderson. 
is  true  that  the  words  of  ancient  Acts  of  Parliament  have, 
in  the  construction  of  them,  been  extended  to  a  sense 
wider  than  has  been  warranted  by  their  actual  language. 
But  we  cannot  find  any  authority  on  the  construction 
of  these  statutes  to  shew  that  there  is  either  maintenance 
or  champerty  in  such  a  case  as  this.  Maintenance  is 
where  any  man  gives  or  delivers  to  another,  that  is  plain- 
tiff or  defendant  in  any  action,  any  sum  of  money  or 
other  thing  to  maintain  his  plea,  or  takes  great  pains  for 
him  when  he  hath  nothing  therewith  to  do.  See  Termes 
de  la  Ley,  Maintenance.  Champerty  is  a  species  of 
maintenance,  being  a  bargain  with  a  plaintiff  or  defend- 
ant to  divide  the  land,  campum  partiri,  or  other  matters 
sued  for  between  them,  if  they  prevail  at  law,  whereupon 
the  champertor  is  to  carry  on  the  party  s  suit  at  his  own  ex- 
pence.  See  Russell  On  Crimes,  Book  n.  ch.  20.  (a).  The 
present  transaction  certainly  does  not  fall  within  either  of 
these  definitions.  I  am  willing,  however,  to  admit  that 
there  would  be  a  strictness  which  could  not  be  approved 
of  in  confining  ourselves  rigidly  to  the  definition,  if  it 
were  made  out  that  there  was  an  undertaking,  before  or 
after  the  action  was  brought,  that  the  attorney  should 
have  the  estate,  or  a  share  in  it,  in  consideration  of 
bis  future  labours.  But  here  the  bargain  is  confined 
to  the  payment  of  fees  already  due ;  a  most  important 
consideration.  Looking  at  that,  let  us  see  how  the 
question  has  been   considered  in  modem  cases.     In 

(a)  Vol.  1,  p.  175  (3d  ed.,  by  Greavet). 
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[I860.]  Prosser  ▼.  Edmonds  {a)  Lord  Ahinger  says:  **A11  our 
IUpoliffi"  ^^^^  ^^  maintenance  and  champerty  are  founded  on  the 
AvDEssoir.  principle  that  no  encouragement  should  be  given  to 
litigation  by  the  introduction  of  parties  ta  enforce  those 
rights  which  others  are  not  disposed  to  enforce." 
That  principle  does  not  apply  to  the  present  case, 
because  here  the  object  of  taking  the  security  was 
to  enable  the  attorney  to  recover  fees  which  he  had 
already  earned.  Lord  Abingers  observation  is  cited 
with  approbation  by  the  Master  of  the  Bolls,  Sir  J. 
Bamilfyf  in  Cockett  v.  Taylor  (b),  which  case  also  is  itself 
an  authority  on  the  point.  The  Master  of  the  Rolls 
says :  **  During  the  argument,  I  stopped  the  defendant's 
counsel  on  the  question  of  the  objection  raised  to  this 
transaction,  on  the  ground  of  champerty.  In  my  opinion, 
little  need  be  said  on  this  subject.  If  this  were  the  case 
of  the  sale  of  a  right  to  sue, — as  for  instance,  if  the 
plaintiff  CoIkU  had,  before  the  institution  of  the  suit  of 
Colktt  v.  Pteston,  sold  any  right  he  might  have  to  set 
aside  the  deed  of  December  1848, — it  might  have  been 
affected  by  the  rule  of  law  which  relates  to  champerty; 
but  this  deed  is  the  sale  by  a  person  of  his  interest  in  a 
fund  in  Court.  The  distinction  between  those  cases  is 
well  pointed  out  by  Lord  Abinger  in  IVasser  v.  Ed* 
mottds^  (c).  These  authorities  fully  establish  that  in 
the  transaction  before  us  there  is  nothing  of  cham- 
perty or  maintenance.  We  are  then  to  consider  whe- 
ther, if  it  be  neither  of  these,  the  transaction  is  illegal 
as  contrary  to  general  public  policy.     We  have  been 


(a)  1  r.  $>  a  Esth.  Eg.  481.  497.  (6)  15  Bean.  103.  116. 

(c)  ly.^C.  Exek.  Eq,  497. 
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pressed  with  the  decision  in  Simpson  v.  Lamb  {a).  No  [I860.] 
doubt  the  Court  there  treated  as  voidable  an  absolute  Badcuffe 
sale  to  the  attorney.  The  case  is  recognised  by  Lord  amdkbsoh. 
Justice  Turner  (6) :  but  he  goes  on  to  say  that  it  was  dis- 
tinguishable from  that  then  before  him:  '* There  the 
purchase  was  by  the  attorney  from  the  client  of  the 
subject  matter  of  the  suit  in  which  he  was  attorney*" 
Again,  the  Court  of  Queen's  Bench  itself  has  distin- 
guished this  case  from  Simpson  ▼•  Lamb  (a),  on  the 
ground  that  here  the  transaction  was  not  a  sale,  but  a 
security  for  fees  due  before  the  conveyance  was  executed 
The  Court,  therefore,  which  appears  for  the  first  time 
to  consider  the  purchase  by  an  attorney  of  the  subject 
matter  of  a  suit  during  its  pendency  voidable  on  the 
general  ground  of  its  being  contrary  to  public  policy, 
has  itself  declared  that  this  is  inapplicable  to  the  case  of 
a  security  for  a  debt  already  due.  One  contract  may 
be  contrary  to  public  policy,  the  other  not.  It  often 
happens  that,  unless  the  attorney  who  conducts  the 
suit  continues  to  do  so,  the  plaintiff  has  not  the 
means  of  going  on.  An  attorney  there  would  have 
such  strong  influence  over  his  client  as  to  make  it 
dangerous  to  allow  a  purchase  by  a  party  having  so 
much  power  to  dictate  the  terms.  But  that  is  very 
different  from  the  case  of  a  debt  already  due  in 
respect  of  costs  subject  to  taxation,  where  the  attorney 
gets  nothing  but  a  security  for  a  just  debt.  Therefore 
the  Court  that  held  one  contract  illegal  might  well  hold 
the  other  legal :  and  we  see  no  reason  for  differing  from 
that  distinction.     We  need  not  say  whether  we  go  the 

(a)  7  E.^  B.  84. 

(6)  Knighi  ▼.  Bowjfer,  2  De  G.  (f^  J.  445. 
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whole  length  of  the  Court  of  QueeD*s  Bench  in  Simpson 
V.  Lamb  (a\  It  is  enoagh  to  say  that,  assuming  that 
decision  to  be  right  to  the  full  extent,  the  plaintiff  is 
here  nevertheless  entitled  to  our  judgment. 


Btlbs  and  Keating,  Js.,  and  Bbamwell  and  Chan- 
NELL,  Bs.,  concurred.  (Willes  J.  and  Martin  B.  had 
left  the  Court  during  the  argument) 

Judgment  aflSrmed. 

(«)  1  E.^B.  84. 


Saiwrday, 


Ex  parte  Lees. 


T^HIS  was  an  application  for  a  writ  of  error,  or  for  a 
certiorari,  or  for  a  writ  of  habeas  corpus,  for  the 


purpose  of  quashing  the  conviction  of  CharUs  Frederick 
Lees  by  the  Supreme  Court  of  the  Island  of  St  Helena. 
A  certified  copy  of  the  record  was  sent  over  by  order  of 
the  Secretary  of  State  for  the  Colonie&    The  material 


VHiere,  upon 
an  indictment 
in  a  colonial 
court  pro- 
ceeding by 
course  of  com- 
mon law,  the 
prisoner  has 
been  oonricted 
of  a  criminal 
offence,  and 

is  in  execution  parts  were  as  follows. 

fence,  the*  **  Supreme  Court  of  St.  Helena^  Island  of  St.  Helena^ 

Queen^  Bench  to  wit.    Be  it  remembered  that,  at  the  Criminal  Sessions 

r^iJriWili^r  of  the  Supreme  Court  of  the  Island  of  St.  Helena,  holden 

the**Il^oiS^of     *t  •'^"'^'  '^^^^^  ^°  ^"^  ^^^  *®  ^^^  Mmd,  of  St.  Helena, 
the  conviction,    ^j^  ^he  1st  day  of  Octcber  a.d.  1856,  before  William 

unless  the  "^ 

Attorney 

General  has 

issued  his  fiat 

for  a  writ  of 

Nor  will  the  Court,  without  such  fiat,  direct  a  certiorari  to  issue  for  the  purpose  of 


Wilde  Esq.,  Chief  Justice  of  the  Supreme  Court  of  the 
said  Island,  by  the  oaths  of  (here  followed  the  names 


bringing  up  tibc  record,  and  bringing  a  writ  of  error  upon  it. 

A  wnt  of  habeas  corpus  is  not  grantablc  in  general  whore  the  party  is  in  ei 
criminal  charge,  after  judgment,  on  an  indictment  according  to  tne  course  of' 
law. 


execution  on  a 
"  the  ( 
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of  nineteen  jurors),  **  then  and  there  impannelled,  sworn,  i858. 
and  charged  to  inquire  for  our  said  Lady  the  Queen,  ixparto 
and  for  the  body  of  the  said  Island,  it  is  presented **'  ^"'*' 
"  that  Charles  Frederick  Lees^  late  of  the  Island  of  St. 
Helena^  mariner,  on  the  11th  day  of  Jvh/  in  the  year  of 
our  Lord  1856,  with  force  and  arms,  upon  the  high 
seas,  and  within  the  jurisdiction  of  this  Court,  in  and  on 
board  of  a  certain  ship  or  vessel  called  The  Senator^  in 
and  upon  one  Thomas  Spring  Burch,  in  the  peace  of 
God  and  of  our  Lady  the  Queen  then  and  there  being, 
did  make  an  assault;"  charging  the  said  C  F.  Lees  with 
firing  a  pistol  at  the  said  T.  S.  £.,  ''with  intent  then 
and  there  and  thereby  feloniously,  wilfully,  and  of  his 
malice  aforethought,  the  said  T.  S.  B.  to  kill  and  mur- 
der, against  the  form  of  the  statute"  &&,  ''and  against 
the  peace"  &c.  The  second,  third  and  fourth  counts 
laid  the  assault  as  made  with  intent  to  maim,  to  disable, 
and  to  do  grievous  bodily  harm,  respectively.  "And 
afterwards,  to  wit  on  the  2d  day  of  October  in  the  year 
and  reign  aforesaid,  before  our  said  Chief  Justice  of  the 
said  Session  of  the  %aid  Island,  the  said  Charles  Frederick 
Lees  is  arraigned,  and  to  the  said  indictment  and  charges 
saith  that  he  is  Not  guilty.  And  thereupon  the  jurors 
by  the  sheriff  for  this  purpose  impannelled  and  returned, 
to  wit"  &&,  "good  and  lawful  men  of  the  body  of  this 
Island,  being  called,  came,  who,  being  selected  and 
sworn  to  speak  the  truth  of  and  concerning  the  pre- 
mises, upon  their  oath  say  that,  as  to  the  premises  and 
charge  in  the  first,  second  and  third  counts  of  the  said 
indictment  respectively  charged  as  aforesaid,  the  said 
Charles  Frederick  Lees  is  Not  guilty;  and,  as  to  the  said 
fourth  count  thereof,  that  the  said  Charles  Frederick  Lees 
is  Guilty  of  the  same  (that  is  to  say,  of  assaulting  with 
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1868.  intent  to  do  grievous  bodilj  harm).  Whereupon  our 
Ex  parte  ^''^  Chief  Justice  then  and  there  passed  upon  the  said 
Charles  Frederick  Leee  the  sentence  of  imprisonment  in 
Her  Majesty's  gaol  at  St  Helena  for  the  term  of  three 
years." 

By  a  royal  Order  in  Council,  dated  12th  October  1835, 
reciting  that,  by  an  Act  of  Parliament  (3  &  4  ^.  4.  e.  85.)» 
intituled  "  An  Act  for  e£fecting  an  arrangement  with  The 
East  India  Companjff  and  for  the  better  government  of 
His  Majesty's  Indian  Territories,  till  the  30th  day  of 
AprU  1854,**  it  was,  among  other  things,  enacted  (a)  that 
the  Island  of  St  Helena^  and  all  forts,  &c.  in  the  said 
Island,  should  be  vested  in  His  Majesty,  his  heirs  and 
successors,  and  the  said  Island  should  be  governed  by 
such  orders  as  His  Majesty  in  council  should  from  time 
to  time  issue  in  that  behalf,  it  was  ordered  that,  until 
further  provision  in  that  behalf  all  the  by-laws  of  T%e 
East  India  Company ^  and  all  other  laws  in  force  in  the 
Island,  should  remain  in  force ;  and  that  the  powers  and 
authorities  vested  in  the  governor  for  the  time  being 
administering  the  government  of  the  said  Island  under  the 
said  Company  should  be  vested  in  such  person  as  should 
be  specially  appointed  by  His  Majesty  to  be  governor  or 
lieutenant-governor  of  the  said  Island. 

It  was  further  ordered,  that  it  should  be  lawful  for  the 
said  governor  or  lieutenant-governor  to  make  and  pro* 
mulgate  such  laws  and  ordinances  as  should  be  necessary 
for  the  good  government  of  the  said  Island,  and  to  make 
any  by-laws  of  the  sidd  Company  or  other  laws  thereto- 
fore in  force  there,  subject  to  His  Majesty's  confirmation. 

By  a  royal  Order  in  Council,  dated  13th  FAruary 
1839,  it  was  ordered  that  there  should  be  in  the  said 

(a)  Sect  112. 
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colony  of  St  Helena  a  court  which  should  be  called  the        1858. 
Supreme  Court  of  St.  Helena,  nrhich  said  Court  should  be       £xpwte 
a  Court  of  record ;  and  that  the  said  Court  should  consist 
of  and  be  holden  before  a  judge,  who  should  be  called 
the  Chief  Justice  of  the  Supreme  Court  of  St  Helena. 

It  was  further  ordered,  that  the  Supreme  Court  should 
have  cognizance  of  all  pleas  and  jurisdictions  in  all  causes, 
whether  civil,  criminal  or  mixed,  arising  within  the  said 
colony,  with  jurisdiction  over  all  the  Queen*s  subjects, 
and  all  other  persons  whomsoever,  residing  and  being 
within  the  said  colony;  and  that  the  said  Supreme 
Court  should  have  full  power,  jurisdiction  and  authority 
to  judge  and  determine  all  questions  there  arising  accord- 
ing to  the  laws  then  in  force  within  the  said  colony,  and 
all  such  other  laws  as  should  at  any  time  thereafter  be, 
by  lawful  authority,  made  and  established  for  the  peace, 
order  and  good  government  thereof. 

It  was  further  ordered,  that  it  should  be  lawful  for 
the  said  Chief  Justice  to  frame,  constitute  and  establish 
(subject  to  Her  Majesty's  approval)  rules,  orders  and 
regulations  concerning  the  Court,  and  touching  the  forms 
and  manner  of  proceeding  to  be  observed  therein,  and 
the  practice  and  pleading  upon  all  actions,  suits  and 
other  matters,  both  civil  and  criminal,  &c 
•  The  said  Court  had  been  previously  constituted  by 
an  ordinance  of  the  governor,  dated  18th  December 
1837,  for  which  was  afterwards  substituted  an  ordinance 
of  4th  August,  1838. 

By  an  Admiralty  Commission,  issued  on  24th  October 
1843,  reciting  several  Acts  of  Parliament  passed  in  the 
reigns  of  King  Henry  the  Eighth,  Ring  George  the 
Third  and  King  George  the  Fourth,  one  of  them  being 
Stat  7  G.  4.  c.  88.,  "  To  enable  Commissioners  for  trying 


Lekb. 
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1858.  offences  upon  the  sea,  and  jastices  of  the  peace,  to  take 
£x  parte  examinations  touching  such  offences,  and  to  commit 
to  safe  custody  persons  chained  therewith,**  the  Chief 
Justice  of  St  Helena  was,  among  others,  appointed  a 
Commissioner  to  take  such  informations  and  make  such 
commitments,  and  also,  in  connection  with  certain  other 
officers  of  the  colony,  **  to  inquire,  upon  the  oath  of  good 
and  kwful  men**  of  the  Island,  ''and  by  other  ways, 
means  and  methods,**  ''  whereby  the  truth  of  the  matter 
may  be  better  known  and  enquired  into,  concerning  all 
treasons,  piracies,  felonies,  robberies,  murders,  conspi- 
racies, and  other  offences  whatsoever  done  and  com- 
mitted upon  the  sea,  or  in  any  haven,  river,  creek  or 
place  where  the  admiral  has  power,  authority  or  juris- 
diction," ''  and  to  hear  and  determine  all  the  offences 
aforesaid  according  to  the  laws  and  customs  of  this  our 
realm,  and  the  statutes  hereinbefore  mentioned,  and  all 
other  statutes  in  that  behalf  made  and  provided.** 

Flood,  on  a  previous  day  in  this  Term  (a),  appeared 
in  support  of  the  application.  A  writ  of  error  can  issue 
from  this  Court  to  St.  Helena.  [Lord  Campbell  C.  J. 
Have  you  obtained  the  fiat  of  the  Attorney  General  ?] 
Na  But  a  writ  of  error  is  the  proper  course  to  take 
for  the  purpose  of  quashing  this  conviction.  The  laws 
of  England  apply  to  St  Helena,  and  are  not  affected 
by  any  by-laws  enacted  by  the  local  government  there. 
[He  referred  to  The  Laws  of  St  Helena,  published  by 
authority  of  the  Engliik  Government.]  Even  where 
a  colony  has  the  privilege  of  making,  to  some  extent, 
its  own  laws,  a  writ  of  error  lies  from  the  mother  country 

(a)  Monday,  Junt  7th.     Before  Lord  CampbeU  C.  J.,  Colerk^,  Brk 
and  OrpH^on  Jt. 
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to  reTerse  a  judgment  in  the  colony.     In  Craw  v.  Ram'        1858. 
sey  (a)  it  is   laid  down  that  '*  a  writ  of  error  lies  to       Exputa 
reverse  a  judgment  in  anj  dominions  belonging  to  Eng^  *'"* 

Utnd^  stating,  as  an  example,  that  there  were  precedents 
of  writs  of  error  from  England  to  reverse  judgments  given 
in  Calais^  then  a  part  of  the  English  dominions:  and 
reference  is  there  made  to  Calvin  s  Case  (ft),  in  the  report 
of  which  case  Lord  Cohe  takes  the  distinction  between 
writs  of  a  ''  mandatory''  nature,  which  lie  to  any  do- 
minions of  the  Crown,  and  those  of  a  ''remedial"  nature, 
which  lie  only  to  any  part  of  England.  [Lord  Campbell 
C.  J.  Does  the  rule  apply  to  criminal  as  well  as  civil 
cases  ?]  It  does.  [Erie  J.  To  whom  would  the  writ 
of  error  be  directed  in  this  case?]  To  the  Chief  Justice 
of  St  Helena.  But  the  application  is,  in  the  alternative, 
for  a  certiorari,  in  order  to  bring  the  record  into  Court, 
so  that  there  may  be  a  writ  coram  vobis,  if  the  Court 
should  be  of  opinion  that  a  writ  of  error  will  not,  under  ' 
the  circumstances  of  the  case,  lie  to  St  Helena  in  the 
first  instance.  A  certiorari  may  issue  for  that  purpose ; 
2  Hal.  PL  C.  210.  c.  xxvii. ;  or  a  writ  of  habeas 
corpus  might  issue  to  bring  up  the  prisoner,  and  raise 
the  question  of  the  validi^  of  the  conviction  in  that 
way. 

Further,  the  indictment  is  bad.    (The  aigument  upon 
this  point  is  omitted.) 

Cur.  adv.  vuU. 

Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court. 

(a)  ruK^Aaih  374.  290.  (6)  7  ilep.  1  a,  JO  a, 

B.  B.   &  K.  3  H 
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jgj^^rte  *^  ^  directed  to  the  Supreme  Court  of  the  island  of 
^■*^  SL  Helena,  to  bring  before  the  Court  of  Queen's  Bench 
in  England  the  record  of  a  conviction  alleged  to  be 
erroneous.  Some  old  precedents  of  writs,  issued  out  of 
this  Court  to  the  French  dominions  of  our  early  English 
Sovereigns,  were  cited  to  shew  that  such  writs  might 
lawfully  issue.  No  precedent,  however,  of  any  such  pm- 
ceeding  with  respect  to  a  dependency  like  S^  Helena^ 
for  several  centuries,  was  brought  before  us;  and  it  was 
not  at  all  explained  in  what  manner  our  writs  of  enor, 
certiorari  or  habeas  corpus  could  be  enforced  in  such 
dependencies. 

Without,  however,  deciding  how  far  we  might  be 
empowered  to  issue  such  a  writ,  we  are  clearly  of  opinion 
that  we  ought  not  to  direct  such  a  writ  to  issue  in  the 
present  case.  We  had  occasion  to  consider,  some  few 
terms  since,  the  question  as  to  this  Court  ordering  a  writ 
of  error  to  issue  in  a  criminal  case  without  the  fiat  of  the 
Attorney  General ;  and  we  then  refused  to  order  a  writ  to 
issue  without  such  fiat  (a).  It  is  a  part  of  the  prerogative 
of  the  Crown,  that  a  writ  of  error  should  not  issue  except 
with  the  concurrence  of  the  Crown,  testified  by  the  fiat 
of  the  Attorney  General.  It  is  the  function  of  the 
Attorney  General,  and  not  of  this  Court,  to  decide 
whether  a  writ  of  error  should  issue  in  each  particular, 
case.  We  see  no  reason  why  the  same  rule  should  not 
apply  in  the  case  of  a  conviction  in  the  colonies.  The 
reasons  are,  in  our  opinion,  stronger  against  issuing  such 
a  writ  to  the  colonies  than  against  doing  so  to  a  Court 
in  this  country.  The  inconveniences  against  which  the 
rule  of  requiring  the  Attorney  General's  fiat  seemed  to 

(a)  See  Ex  parte  Newton,  A  E.  ^  B.  869. 
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guard  would  obviously  be  much  greater  in  the  case  now  IS5S. 
before  us  than  in  the  former  case,  which  was  an  appli-  E^piuto 
cation  for  a  writ  of  error  to  the  Central  Criminal  Court  ^■■** 
It  is  said,  however,  that  we  ought  to  issue  a  writ  of  cer- 
tiorari to  remove  the  record  into  this  Court,  and  that  a 
writ  of  error  coram  vobis  might  then  be  obtained.  There 
is  some  trace  of  writs  of  certiorari  having  in  some  cases 
beeq  issued  to  bring  up  the  records  of  inferior  Courts 
for  the  purpose  of  quashing  them  on  a  subsequent  writ 
of  error.  The  proper  and  almost  uniform  course,  how- 
ever, in  modern  times  has  been  to  proceed  by  writ  of 
error,  after  judgment  in  a  court  proceeding,  as  the  Court 
of  St  Helena  is  alleged  to  have  done,  by  the  course  of 
our  common  law.  The  writ  of  certiorari  may  be  used 
as  ancillary  to  a  writ  of  error  for  the  purpose  of  bringing 
up  some  proceedings  not  returned  on  the  writ  of  error, 
on  diminution  being  alleged ;  and,  perhaps,  in  some  rare 
cases,  for  the  purpose  of  a  writ  of  error  being  brought 
afterwards ;  but  we  think  that  we  ought  not,  in  a  criminal 
proceeding,  after  judgment,  and  when  the  party  is  in 
execution  of  a  sentence,  to  grant  such  a  certiorari,  unless 
under  very  peculiar  circumstances,  and  to  prevent  mani- 
fest injustice,  where  there  is  no  fiat  of  the  Attorney 
Generalfor  a  writ  oferror.  Supposing  that  we  granted 
a  certiorari,  and  the  writ  were  obeyed,  and  the  record 
removed  here,  we  do  not  see  what  we  could  properly  do 
with  it  unless  a  writ  of  error  were  granted,  which  we 
think  ought  not  to  issue  without  the  sanction  of  the 
Attorney  General  It  is  not  our  duty  to  say  that  a  writ 
of  error  should  be  granted:  and  we  ought  not,  in  the 
exercise  of  our  discretion,  to  grant  a  certiorari  which 
may  have  the  effect  of  interfering  with  the  prerogative 
3  H  2 
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Ejjpjrto      diency  of  granting  which  we  have  also  directed  oar 

^""^  attention,  is  not  grantable  in  general  where  the  party  is 
in  execution  on  a  criminal  charge,  after  judgment,  on 
an  indictment  according  to  the  course  of  the  common 
law.  And,  even  supposing  it  could  run  to  SL  Helena^ 
it  could  only  be  useful  as  ancillary  to  or  accompanying 
a  writ  of  error,  as  it  is  only  by  writ  of  error  that  such 
judgment,  according  to  the  course  of  the  common  law, 
can  properly  be  reversed:  until  the  judgment  be  reversed, 
the  prisoner  ought  not  to  be  dischaiiged.  For  these 
reasons  we  think  that  we  ought  not  to  interfere. 

It  is  alleged,  on  the  part  of  the  prisoner,  that  the 
proceedings  were  upon  a  repealed  statute,  and  that  there 
were  errors  in  the  judgment  and  hardships  and  irregu- 
larities in  the  proceedings.  If  such  allegations  are  well 
founded,  and  obstacles  are  found  to  prevent  any  remedy 
by  appeal  to  the  Privy  Council,  or  by  writ  of  error  to 
this  Court,  we  apprehend  that  the  advisers  of  the  Crown 
will  take  the  matter  into  their  consideration,  and  form 
their  judgment  with  respect  to  any  alleged  error,  wrong 
or  hardship  which  may  be  brought  before  them ;  and,  if 
any  such  be  established  to  their  satisfaction,  will  advise 
the  Crown  to  give  the  relief  to  which  they  may  think 
the  applicant  entitled,  by  pardon  or  mitigation  of  punish- 
ment   We  have  no  authority  to  interfere. 

Rule  refused. 
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Garton  against  The  Great  Western  Railway   sahmia^. 
Company. 


A  PLAINT  in  this  case,  havine  been  levied  in  the   The  Great 
.       Wntem  Rail'. 

county  court  of  Gloucestershire  holden  at  Bristol^  in  way  Ctmpai^, 

an  action  on  contract^  was  removed  into  this  Court  by  (5  &  6  ir.  4. 

certiorari  **  *^'*^  ?"' 

ceriioran.  corporatmg 

The  plaintiff  declared  for  money  had  and  received,  h^*°iJ[J'^j! 

and  on  accounts  stated.  ""!*•  ®"®  *^ 

Bnstoi,the 

Pleas.  1.  That  the  causes  of  action  in  the  declaration  <*^^  ^i  Pad- 


mentioned  accrued  after  the  coming  into  operation  of  Mtddkaex; 
the  statute  passed  &c.  (5  &  6  fF.  4.  c.  cvii.(a));  <<and  half-^early 

meetings  were 
to  be  held,  one 
at  Brisioi,  the  other  at  Ptiddingiomi  an  equal  nomber  of  directors  was  to  be  chosen  from 
the  residents  near  each  place.  All  the  general  business  was  transacted  at  Paddington^  where 
the  secretary  resided,  and  where  orders  were  issued.  Held,  by  the  Court  of  Q.  B.,  that 
Paddington  was  the  only  **  principal  office**  of  the  Company  within  sect.  1 38  of  The  Railways 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  e.  20. 

By  the  incorporating  Act  it  was  provided  that  no  action  should  be  brought  '*  against  any 
person  for  any  tning  done  or  omittea  to  be  done  in  pursuance  of  this  Act,  or  in  the  execution 
of  the  powers  or  authorities  or  any  of  the  orders  made,  ^ven,  or  durected  in,  by,  or  under 
this  Act,**  without  certain  notice.  To  a  declaration  agamst  the  Compaujr  for  money  had 
and  received,  and  on  accounts  stated,  the  Company  pleaded  that  the  action  was  broufht 
after  the  passing  of  the  statute,  and  no  notice  had  been  given  pursuant  to  the  statute.  After 
verdict,  and  judgment  for  defendants,  Held,  in  the  Exchequer  Chamber,  that  the  plea  was 
bad,  and  judgment  was  reversed,  for  the  want  of  an  allegation  shewing  that  the  action  fell 
within  the  class  described  in  the  section. 


(a)  Local  and  personal,  public :  **  For  making  a  railway  from  Britioi  to 
join  the  London  and  Birmimgham  Railway  near  LondoHt  to  be  called  '  I%e 
Gnat  We$tem  Railwag,*  with  branches  therefrom  to  the  towns  of  Bradford 
and  Trowbridge  in  the  county  of  Wills.** 

Sect.  1  incorporates  the  Company  by  the  title  of  The  Great  Weetem 
Railwag  Company, 

Sect.  5  enacts  -  that  it  shall  be  lawful  for  the  said  Company  and  they 
are  hereby  empowered  to  make  and  maintain  the  rulway  and  branch  rail- 
ways hereinafter  mentioned**  &c,  **  commencing  at  or  near  a  certain  field 
called  Tempie  Mead,  within  the  parish  of  Temple  otherwise  Hotg  Crote  in 
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that  no  notice  of  the  said  plaint  was  given  one  calendar 
month  before  the  same  was  levied,  parsuant  to  the 
statute  in  such  case  made  and  provided." 

the  city  and  county  of  the  city  of  SriUol/*  &c.  "  and  tenninating  by  a 
Junction  with  the  LomAm  and  Birmingham  Railway  in  a  oeitain  field  lying 
between  the  FadtUngiom  CaneU  and  the  turnpike  road  leading  from  Lomdtm 
to  Earrom  on  the  western  side  of  the  general  cemetery  in  the  pariah  or 
township  of  BxmmgnmiA  in  the  said  county  of  MiddUMex." 

Sect.  118  enacts :  «  That  the  first  general  meeting  of  the  said  Company 
shall  be  held  within  six  calendar  months  next  after  the  passing  of  this  Act, 
and  from  and  alter  such  first  general  meeting  of  the  said  Company,  there 
shall  be  a  half  yearly  general  meeting  of  the  said  Company  in  the  second 
week  of  the  month  of  Febnuny  and  the  second  week  of  the  month  of 
Jugtui  in  each  and  every  year,  or  within  the  space  of  twenty  days  next 
after  each  of  such  periods,  and  all  such  and  so  many  special  general  meet- 
ings of  the  said  Company  as  the  directors  of  the  said  Company  shall  think 
proper  to  convene,  or  as  shall  be  convened  by  the  proprietors  in  manner 
hereinafter  provided,  of  which  said  general  meetings  and  special  general 
meetings  ten  days*  public  notice  at  the  least  shall  be  given  in  the  manner 
hereinafter  directed ;  and  every  such  notice  of  a  special  general  meeting 
shall  specify  the  purpose  for  which  the  same  is  called ;  and  such  first 
general  meeting  shall  be  held  in  London^  and  the  first  half-yearly  general 
meeting  shall  be  held  in  Lomdout  and  all  future  half-yearly  general  meet- 
ings shall  he  held  alternately  in  Britioi  and  London,  and  such  special 
general  meetings  shall  be  held  either  at  London  or  BriMiolg  and  such  first 
general  meeting  and  such  half-yearly  general  meetbgs  and  special  general 
meetings  may  be  a4joumed  from  time  to  time,  all  adjournments  being  made 
to  the  same  place  where  the  original  or  preceding  meeting  shall  have  been 
held." 

Sect  1 19  enables  a  certdn  number  of  proprietors,  holding  shares  to 
a  certain  amount,  to  require  the  directors  "to  call  a  special  general 
meeting  of  the  proprietors  of  the  said  Company,  either  at  London  or  Brigtol, 
as  may  be  expressed  in  such  requisition,  so  as  such  requisition  fully  express 
the  object  for  which  such  special  general  meeting  is  required  to  be  called  :** 
fourteen  days  notice  to  be  given  in  two  or  more  London  newspapers  and 
in  two  or  more  Brigtol  newspapers. 

Sect.  137  enacts  i  **  That  at  the  first  general  meeting  to  be  held  as 
hereinbefore  is  mentioned,  or  at  some  meeting  to  be  held  by  adjournment 
therefrom,  twenty  four  persons  who  shall  be  proprietors,  and  respectively 
possessed  in  their  own  right  of  ten  shares  in  the  said  undertaking,  shall  be 
elected  directors  to  manage  the  affairs  of  the  said  Company  by  the  pro- 
prietors present  at  such  meeting,  either  personally  or  by  proxy,  eight  at 
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2.  Never  indebted. 
Issues  on  the  pleas. 
On  the  trial,  before  Erie  J.,  at  the  Lamhn  Sittings 

least  of  which  diroeton  so  qiudifEed  sbAll  be  proprietors  residing  in  or 
within  twenty  miles  of  Lamdomt  and  eight  at  least  shall  be  proprietors 
residing  in  or  within  twenty  miles  of  Bristol** 

Sect  216  enactss  **  That  in  all  cases  in  which  it  may  be  necessary  for 
any  person  or  corporation  to  senre  any  summons  or  demand,  or  any  notice, 
or  any  writ  or  other  proceeding  at  law  or  in  equity  upon  the  said  Company, 
personal  senrice  thereof  upon  a  secretary  or  clerk  of  the  said  Company,  or 
learing  the  same  at  the  office  of  the  sud  Company,  or  of  a  secretary  or 
clerk,  or  delivering  the  same  to  some  inmate  at  such  office  of  the  Company, 
or  at  the  last  or  usual  place  of  abode  of  such  secretary  or  clerk,  or  in  case 
the  same  respectiTely  shall  not  be  found  or  known,  then  personal  serrico 
thereof  upon  any  other  agent  of  or  officer  employed  by  the  said  Company, 
or  any  one  director  of  the  said  Company,  or  delivering  the  same  to  some 
inmate  of  the  last  or  usual  place  of  abode  of  such  agent  or  officer,  shall  be 
deemed  good  and  suflident  senrice  of  the  same  respectively  on  the  said 
Company." 

Sect.  223  enacts :  **  That  no  action,  suit,  or  information,  nor  any  other 
proceeding,  of  what  nature  soever,  shall  be  brought,  commenced,  or  pro- 
secuted against  any  person  for  any  thing  done  or  omitted  to  be  done  in 
pursuance  of  this  Act,  or  in  the  execution  of  the  powers  or  authorities  or 
any  of  the  orders  made,  given,  or  directed  in,  by,  or  under  this  Act,  unless 
twenty  days*  previous  notice  in  writing  shall  be  given  by  the  party  intending 
to  commence  and  prosecute  such  action,  suit,  information,  or  other  pro- 
ceeding, to  the  intended  defendant,  nor  unless  such  action,  suit,  information, 
or  other  proceeding  shall  be  brought  or  commenced  within  six  calendar 
months  next  after  the  act  committed^  or  in  case  there  shall  be  a  continua* 
tion  of  damage  then  withm  six  calendar  months  next  afUr  the  doing  or 
committing  such  damage  shall  have  ceased*  nor  unless  such  action*  suit,  or 
information  shall  be  laid  and  brought  in  the  county  or  place  where  the 
matter  m  dispute  or  cause  of  action  shall  arise ;  and  the  defendant  in  such 
action*  suit,  information,  or  other  proceeding  may  plead  the  general  issue, 
and  give  this  Act  and  the  special  matter  in  evidence,  at  any  trial  to  be  had 
thereupon,  and  that  the  acts  were  done  or  omitted  to  be  done  in  pursuance 
of  or  by  the  authority  of  this  Act ;  and  if  they  shall  appear  to  have  been 
so  done  or  to  have  been  so  omitted  to  be  done,  or  if  it  shall  appear  that 
such  action,  suit,  information,  or  other  proceeding  shall  have  been  brougut 
otherwise  than  as  hereinbefore  directed,  then  and  in  every  such  case  the 
jury  shall  find  for  the  defendant  ;*'  &c. 

Stat.  6  &  7  IT.  4.  c.  LixviL,  local  and  personal*  public,  **  For  making  a 
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held  at  Bmtolt  the  directors  and  secretary  used  to  go 
down  thither  for  the  purpose  of  attending.  It  further 
appeared  that  the  station  at  the  Bristol  terminus  was 
very  important  in  point  of  traffic.  The.  learned  Judge 
directed  a  verdict  for  the  plaintiff  on  this  issue,  reserving 
leave  to  move  as  after  mentioned.  On  the  other  issue 
also  the  plaintiff  had  a  verdict. 

Montague  Smithy  in  last  Easter  Term,  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  a  verdict 
should  not  be  entered  for  the  defendants,  on  the  following 
grounds :  **  that  no  notice  of  action  was  given  to  the 
defendants;  that  the  notice  relied  on  by  the  plaintiff 
was  not  duly  served  on  the  defendants.'' 

In  this  Term  (a), 


Knawles  and  GriffUs  shewed  cause.  The  notice  may 
have  been  transmitted  to  London  on  the  day  on  which 
it  was  served.  But,  in  the  first  place,  Bristol  is  '*one 
of  the  **  principal  offices''  of  the  Company,  within  the 
meaning  of  sect.  138  of  The  Railways  Clauses  Con- 
solidation Act,  1846, 8  &  9  Vict  c.  20.  Stat  5  &  6  fT.  4. 
c.  cviL,  which  created  the  Company,  manifestly,  by 
sect.  118,  put  the  two  terminal  stations  on  the  same 
footing.  Further,  sect  223  of  the  last  mentioned  Act 
does  not  make  the  notice  necessary  at  all:  it  relates 
only  to  actions  brought  against  a  ''person,"  not  to 
actions  brought  against  the  corporation  itself.  Again, 
it  may  perhaps  be  true  that,  by  virtue  of  sect  36  of  stat 
2  &  3  Vict  c.  xxvii.,  the  Company  is  liable  to  all  that 
the  later  general  Act,  The  Railways  Clauses  Consolida- 
tion Act,  1845,  imposes.    But  sect  138  of  The  Railways 


(a)  May  31st.    Before  Lord  Campbell  C.  J.«  and  CoUridge  and  Erie  Js. 
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Clauses  Consolidation  Act,  1845^  does  not  make  the  par- 
ticular form  of  service  necessary :  it  onl j  makes  it  good : 
in  fiict  the  enactment  is  enlaiging,  not  restrictive.  It  is 
merely  camulative.  The  service  seems  to  be  good  under 
sect  216  of  Stat.  5  &  6  fF.4.  c.  evil,  which  is  incorpo- 
rated with  the  later  Acts. 
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Montague  Smith  and  Eayns^ond,  contra.  It  is  ques- 
tionable whether  sect  138  of  The  Lands  Clauses  Con- 
solidation Act,  1845,  has  a  retrospective  operation,  even 
under  the  later  Acts  relating  to  this  railway.  But,  if  it 
has  such  operation,  what  has  taken  place  here  is  not  a 
compliance  with  its  provisions.  It  is  clear,  upon  the 
evidence,  that  the  Company  has  but  one  **  principal** 
oflice,  that  at  PaddingUm^  where  the  secretary  resides 
and  the  general  business  is  carried  on,  and  where  orders 
are  issued.  The  provision  for  holding  the  half-yearly 
meeting  once  in  the  year  at  Bristol  cannot  make  the 
office  there  a  principal  office.  The  convenience,  too,  is 
much  in  favour  of  this  construction :  the  notices  should 
be  served  at  the  place  where  steps  must  be  directed  to 
be  taken,  if  necessary,  in  consequence  of  the  notices. 

Cur.  adv,  vulU 


Lord  Campbell  C.  J.  now  delivered  the  judgment  of 
the  Court 

In  this  ease  the  notice  of  action  was  served  on  the 
superintendant  of  the  Bristol  station. 

The  statute,  8  &  9  Vict  c.  20.  s.  138.,  enacts  that 
any  summons  or  notice,  or  any  writ  or  other  proceeding 
at  law  or  in  equity,  may  be  served  by  the  same  being 
left  at  or  transmitted  through  the  post,  directed  to  the 
principal  office  of  the  Company,  or  one  of  their  prin- 
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cipal  offices  where  there  shall  be  more  than  one,  or  being 
given  personally  to  the  secretary,  or,  in  case  there  be  no 
secretary,  by  being  given  to  any  one  director. 

The  evidence  shewed  that,  in  the  first  statute  for 
making  the  Great  Western  Railway,  the  Bristol  ter- 
minus was,  in  many  respects,  on  a  par  with  the  Lonidon 
terminus,  as  in  respect  of  the  number  of  directors  who 
were  to  come  from  its  vicinity,  and  of  the  half-yearly 
meetings  of  the  Company.  It  also  shewed  that  the 
Bristol  station  was  very  important  in  respect  of  the 
quantity  of  traffic.  But,  for  the  other  side,  it  shewed 
that  Bristol  had  no  office  different  in  kind  from  the 
office  to  be  found  at  every  station  on  the  line ;  that  the 
principal  office  of  the  railway  was  in  London ;  and  at 
that  office  alone  the  staff  of  the  Company  was  stationed, 
and  the  central  government  of  the  railway  carried  on. 
That  the  secretary  was  there,  and  the  ordinary  meetings 
of  the  directors  for  the  general  purposes  of  the  Company 
were  there  held. 

Upon  this  evidence,  we  are  of  opinion  that  the  London 
office  was  the  only  principal  office  of  the  Company,  and 
that  service  at  the  Bristol  station  was  not  service  within 
the  section  above  recited. 

The  documents  which  may  be  thus  served  are  of 
powerful  legal  effect ;  and  the  service  is  an  important 
fact.  The  provision  for  the  protection  of  a  Company 
spread  over  a  wide  surface,  and  having  many  servants, 
requires  that  the  documents  should  be  so  sent  as  that 
they  could  be  acted  on  by  the  proper  officer  without 
delay.  The  superintendant  of  traffic  at  a  country  station 
will  be  probably  ignorant  of,  and  unused  to,  legal  mat- 
ters :  and,  if  the  amount  of  traffic  created  a  principal 
office,  the  description  would  be  inconveniently  indefinite. 
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The  words  '*  the  principal  office"  indicate  one  particular 
office  for  the  whole  line,  not  an  office  for  a  traffic 
station. 

If  it  be  said  that  the  notice  so  served  would  probably 
be  forwarded,  and  that  redress  should  be  facilitated,  the 
answer  is  that  the  experience  of  Courts  abundantly 
proves  the  necessity  of  protecting  railways  from  ground- 
less litigation;  and  the  Legislature  has  given  the  pro- 
tection in  question.  In  The  Lands  Clauses  Consolida- 
tion Act,  1845,  8  &  9  Vict  c.  18.  s.  134.,  and  The 
Companies  Clauses  Consolidation  Act,  1845,  8  &  9  Vict 
c.  16.  i.  135.,  there  is  the  same  provision  for  service  of 
legal  proceedings.  The  Legislature  has  always  required 
service  at  a  principal  office,  or  personally  on  the  secretary, 
or,  if  no  secretary,  on  a  director.  The  construction  of 
the  enactment  must  be  the  same  for  each  statute :  and 
we  think  we  best  give  effect  to  the  expressed  intention 
of  the  Legislature  in  holding,  on  this  evidence,  that 
Bristol  was  not  the  principal  office. 

Therefore  the  rule  must  be  absolute  for  entering  a 
nonsuit. 


1858. 
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.  The  verdict  was  entered  for  the  defendants  on  the 
first  issue  (a),  and  for  the  plaintiff  on  the  second ;  and 
judgment  was  given  that  the  defendants  should  go 
without  day. 


(a)  See  the  form  of  the  rale  Nisi,  ante,  p.  842. 
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[1869.] 


[Frida,  IN  THE  EXCHEQUER  CHAMBER. 

May  13th, 
1869.] 

Garton  against  The  Gbbat  Wbstebn  Railway 
Company. 

[For  margioal    rpHE  plaintiff  alleged  error,  in  the  Exchequer  Cham- 

note*  160  intg|        1  

p.  837.]  her,  in  the  aboye  judgment.  The  defendants  denied 

the  errori 

Knawks,  for  the  party  alleging  error  (plaintiff  below). 
The  Court  below  has  decided  on  the  effect  of  stat  8  &  9 
Vict.  c«  20.  8.  138.,  and  has  held  that  the  service  of  the 
notice  does  not  satisfy  the  requimtes  of  that  sectton* . 
That  is  sufficient  to  justify  the  entering  of  the  verdict 
for  the  defendimts  on  the  first  issue.  But  the  plaintiff 
now  contends  that  the  plea  upon  which  that  issue  is 
taken  offers  no  answer  to  the  action,  and  that  he  is 
therefore  entitled  to  reverse  the  judgment  which  has 
been  given  for  the  defendants.  Supposing  sect.  228  of 
Stat  6&  6  fF.  4.  e.  cvii.  to  make  it  necessary  to  give 
any  notice  in  this  case,  still  the  section  can  scarcely  be 
considered  in  force  since  stat  6  &  6  VicL  e.  97*  «» 4., 
which  fixes  the  time  of  notice  in  all  cases  at  one  calendar 
month,  Stat.  5  &  6fF.4.  c.  cvii.  «.  223.  having  fixed  the 
time  at  twenty  days.  But,  further,  no  notice  at  all  was 
necessary. 

The  Court  then  called  on 

Montague  Smith,  for  the  party  denying  error  (defend- 
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ants  below).  The  question  arises  after  verdict,  though 
the  plaintiff  has  not  chosen  to  move  for  judgment  non 
obstante  veredicto.  The  words  of  the  first  plea  are 
important :  that  no  notice  was  given  **  pursuant  to  the 
statute  in  such  case  made  and  provided."  It  must  now 
be  assumed  that  the  cause  of  action  was  one  in  which 
the  statute  required  a  notice ;  C/utfy  on  FUadxng^  L  705 
(7th  ed.»  by  Cfreeninff).  If  no  notice  were  required, 
there  could  have  been  no  verdict  for  the  defendants. 
[Martin  B.  Was  that  to  be  decided  by  the  Judge  at 
Nisi  Prius?]  It  was.  [WaUon  B.  referred  to  WdOington 
V.  Dale  {a),  as  shewing  that  the  issue  raised  only  the 
question  of  notice  in  fact  Bramwell  B.  Does  the  plea 
mean  more  than  that  there  was  not  that  notice  which 
the  statute  requires  when  it  does  require  a  notice?] 
The  Judge,  if  no  notice  were  required,  would  have  told 
the  jury  that  the  plea  was  not  sustained.  [  WUks  J.  It 
strikes  me  that  .it  would  have  been  very  awkward  for 
the  jury  to  find  that  such  notice  as  the  statute  requires 
was  given,  on  the  ground  that  the  statute  requires  nona 
Bramwell  B.  K  you  had  pleaded  that  the  action  was 
for  a  thing  done  or  omitted  in  execution  of  the  Act^ 
must  not  the  jury  have  found  against  you  ?  WiUes  3. 
How  could  a  jury  have  found  that  you  were  acting  bon& 
fide  under  the  Act  ?]  Surely  the  Court  cannot  say^  as 
a  matter  of  general  law,  that  there  can  be  no  claim  made 
upon  the  Company  for  money  had  and  received  in  which 
they  are  entitled  to  a  notice  of  action.  \Martin  B. 
Suppose  I  pay  the  Company  for  the  carriage  of  goods, 
and  the  consideration  wholly  fails.  Or  suppose  the 
Company  choose  to  sell  goods  which  I  have  left  on  the 
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(a)  6  Bxth.  284. 
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the  action  there  was  for  a  thing  done  under  the  Act  of 
Parliament,  that  can  scarcely  apply  to  the  case  of  an 
account  stated ;  nor  can  it  apply  to  all  cases  of  money 
had  and  received;  for  instance,  if  the  Company  sell 
goods  left  on  their  premises,  they  would  be  liable  to  such 
an  action,  as  might  have  been  in  the  well  known  case 
decided  against  The  Bank  of  England  {a)^  if  the  tort  had 
been  waived.  It  is,  however,  su^ested  here  that  the 
want  of  the  averment  is  supplied  by  the  words  of  the 
plea  ''pursuant  to  the  statute."  That  cannot  be  sus- 
tained :  the  jury  could  not,  on  this  issue,  find  that  there 
was  a  notice  because  no  notice  was  required.  The  Court 
of  Queen's  Bench  has  pronounced  no  judgment  on  this 
point.    I  am  of  opinion  that  the  plea  is  not  good. 

Bramwell  B.  The  notice  is  required  only  in  the 
case  of  some  act  or  omission  warranted,  or  supposed  to 
be  warranted,  by  the  statute.  The  question  is  always 
whether  there  was  bona  fides.  The  plea,  to  be  good, 
must,  in  express  terms  or  by  implication,  shew  the  thing 
done  or  omitted  to  be  under  the  Act  Whether,  in 
Kent  V.  The  Great  Western  Railway  Company  {b)y  the 
thing  complained  of  was  in  pursuance  of  the  Act,  I  do 
not  presume  to  say.  I  myself  never  could  understand 
why  a  railway  Company  was  to  receive  this  protection 
more  than  any  other  party.  But,  however  that  be,  at 
any  rate  here  is  not  in  express  terms  such  an  allegation 
as  is  required.  Mr.  Smith  says  it  is  implied.  But  why 
so  ?  There  is  nothing  in  the  plea  to  necessitate  such 
an  implication :  it  merely  says  that  there  was  no  notice 

(a)  See  CoUm  v.  The  Bank  of  England,  10  A.  $•  E,  437. 
(6)  3  Com.  jB.  7 14. 
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pursuant  to  the  statute.  To  my  mind,  that  means  only 
such  notice  as  there  ought  to  be  when  notice  b  required. 
That  does  not  fill  up  the  allegation  that  a  notice  ought 
to  be  given.  I  should  be  sorry  to  think  this  a  formal 
objection :  the  allegation  seems  to  me  very  substantial. 

Watson  B.  I  am  of  the  same  opinion.  WalUngton 
V.  Dale  {a)  shews  that  the  issue  raises  only  the  question 
whether  there  was  a  notice  in  fact  There  is  no  alle- 
gation raising  the  question  whether  the  action  is  within 
the  section. 

Btlbs  J.  I  am  of  the  same  opinion.  The  Legis- 
lature might  have  enacted  that  no  action  should  be 
brought  without  notice ;  but  it  provides  only  that  some 
shall  not:  and  it  follows  that  some  may.  Then  is  this 
within  the  words?  The  action  cannot  be  said  to  be 
for  any  thing  done  or  omitted  in  pursuance  of  the  Act : 
and  it  will  be  found  that  the  more  numerous  cases 
of  actions  against  railway  Companies  require  no  such 
notice. 

Judgment  reversed 

(a)  6  Exeh,  284. 
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1858. 


^^rday.  The  QuEEN  against  Joseph  Nunneley. 

June  12th.  ^  ^ 


Under  the 
proyito  in 


TXTILLS^  in  this  Temiy  obtained  a  rule  calliug  on 
sect.  7  of  8tat  the  prosecutors  in  this  case  to  shew  cause  why  an 

63  C.  3.  c.  127.,        ,  ,      ,        ^,      ,        ^^  ^  ^     ^         T,  , 

if  a  party,  Order  made  by  Charles  Henry  Cast,  Geoffrey  Palmer 

before  justices  ^^^  William  Ward  TaUby^  Esquires,  three  justices  of 

menTofa'^"  Leicestershire,   on   20th   Apnl  1858,  which  had  been 

giro  no'Sw?  brought  up  by  certiorari,  should  not  be  quashed, 

that  he  dis-  From  the  affidavits  on  which  the  rule  was  obtained,  it 

putcs  the 

validity  of  the    appeared  that,  on  11th  February  last,  a  vestry  was  held 
justices  never-    in  the  parish  of  Market  Harboroughy  Leicestershire^  for 

tbeless  pro-  ,  i.        i  .  ,         ,  *  . 

cced,  alleging  the  purpose  of  makmg  a  church  rate.     An  estimate  was 

notbeHcve^  produced  by  the  churchwardens;    when  an  objection 

to*bS**ro3e"  was  talcen  to  the  first  item  (a  sum  to  be  paid  to  the 

mdfe  wToider  P^"^^  clerk^  by  way  of  salary);  and  it  was  moved  and 

for  payment,  seconded  that   the  item  should  be  struck  out     The 

this  Court,  on 

the  order  being  chairman  refused  to  put  this  resolution,  or  to  allow  a 

brought  up  by         . 

certiorari,  will    mmute  to  be  taken  as  to  its  having  been  proposed, 
affidavits  Stating  that  he  would  not  allow  any  resolution  as  to  the 

the^u^^ces  estimates  to  be  put  until  a  rate  had  been  proposed  and 
abfe  g°r^n?"'  seconded.  A  protest  was  then  handed  in  to  the  chair- 
ihe  bJw  fidis*^  man,  as  to  the  illegality  of  the  proceedings,  by  one  or 
more  rate  payers.  •  A  resolution  was  then  proposed  and 
seconded,  to  the  effect  that  the  funds  required  should 
be  raised  by  voluntary  contribution.  This  the  chairman 
refused  to  put.  A  motion  was  then  made  that  a  four- 
penny  rate  should  be  granted.  An  amendment  was  put 
and  seconded,  that  no  rate  be  granted.  This  amendment 
was  put,  and  lost  by  a  show,  of  hands.     A  poll  was 
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thereupon  demanded.     The  chairman  refused  to  allow        1858. 
such  poll  to  be  taken,  and  put  the  original  resolution  to    liie  Quur 
the  meeting ;  and  on  this  a  poll  was  takeu,  though  the     nuknilbt. 
mover  of  the  amendment  stated,  at  the  time  of  moving 
it,  that  he  had  other  amendments  to  propose  in  the  event 
of  his  amendment  not  being  carried.     The  chairman 
declared  that  the  rate  of  fourpence  in  the  pound  was 
carried.     A  considerable   number  of  the  parishioners, 
including  Joseph  Nunneley,  believing   that   the  above 
alleged  irregularities  were  fatal  to  the  rate,  refused  to 
pay  it :  and  reference  was  made,  in  one  of  the  aflSdavits, 
to  a  former  rate,  as  to  which  a  somewhat  similar  objection 
had  arisen;  and  which  had  not  been  enforced;  and  on 
which  the  opinion  of  counsel  had  been  taken. 

Nunneley,  having  been  summoned  before  the  magis- 
trates named  in  the  rule,  for  non-payment  of  the  rate, 
was  called  upon  to  answer  the  demand.  He  answered 
that  he  believed  the  rate  to  be  illegal,  and  was  prepared 
to  establish  that  in  a  proper  court ;  but  that  his  taking 
that  ground  deprived  the  Bench  of  jurisdiction.  He  was 
asked  by  the  justices  to  state  his  legal  objections,  but 
replied  that  he  would  rather  not  give  them,  as  the  Bench 
could  not  decide  upon  their  validity :  but  the  justices 
told  him  that,  if  he  did  not  state  the  objections,  they 
would  make  an  order  for  payment  of  the  rate.  He  then 
stated  that  resolutions  and  amendments  had  been  pro- 
posed, but  that  the  chairman  had  refused  to  put  them. 
The  opposing  attorney  called  upon  him  to  produce  the 
resolutions  and  amendments;  but,  upon  oral  evidence 
being  offered,  insisted  that  it  could  not  be  given  in  the 
absence  of  the  minute  book:  and  the  minute  book, 
when  produced,  contained  no  entry  of  the  amendments 
on  the  resolutions  in  question.     The  justices  then  dis- 
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1858.  allowed  the  objection,  and  declined  to  look  at  the  legal 
The  QuBXN  opinion  which  had  been  given  on  the  former  rate,  and 
NuHHBLET  ^^icJ^  NunneUy  now  otFered  to  shew  them.  Nvnneky 
then  handed  to  them  the  following  notice.  **  I  hereby 
give  jou  notice  that  I  dispute  the  validity  of  the  church 
rate  now  in  question,  and  my  liability  to  pay  the  same. 
April  20th  1850.  Joupk  NunneleyJ*  Nunnehy  was  then 
asked  by  the  justices,  whether  he  was  prepared  to  swear 
that  he  bad  a  bon&  fide  objection  to  the  validity  of  the 
rate:  he  replied  in  the  affirmative;  and  the  book  was 
handed  to  him ;  but  he  was  not  sworn.  He  then  again 
declared  that,  as  he  objected  to  the  rate  bon&  fide,  the 
justices  had  no  power  to  adjudicate ;  and  he  handed  in 
the  following  notice.  **  I  give  you  notice  that  I  dispute 
the  validity  of  the  church  rate  now  in  question,  owing 
to  various  irregularities  which  were  committed  by  the 
chairman  at  the  meeting  for  laying  the  said  rate,  and 
subsequently  on  taking  the  poll ;  and  that  I  am  advised 
by  counsel  that  such  rate  is  illegal ;  and  I  further  give 
you  notice  that,  if  any  distress  warrant  is  granted  against 
me,  I  shall  sue  you  at  law  for  damages.  Joseph  Nunr 
nekyP 

The  justices  then  said  that  they  should  make  an  order 
upon  Nunneley  for  the  payment  of  the  rate  and  ezpences. 

The  order  was  accordingly  drawn  up,  and  signed  and 
sealed  by  the  three  justices.  It  recited  a  complaint  to  a 
justice,  by  the  churchwardens  of  Market  Harbarauffh^ 
that  Nunneley  refused  to  pay  them  <Uhe  sum  of  R  16«., 
being  the  sum  to  which  the  said  Joseph  Nunneley  is  duly 
rated  and  assessed  in  the  churchwardens'  rate  for  church 
rates  for  the  said  parish  of  Market  Ilarborough^  made 
the  llth  day  of  February^  1858 ;  the  validity  of  which 
said  rate  hath  not  yet  been  questioned  in  any  ecclesias- 
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tical  Court ;  and  which  sum  of  U  I6s.ia  now  justly  due        1858. 

from  the  said  Joseph  Nutmeley  unto  them,"  the  church-    The  Qukbh 

wardens.    It  recited  also  a  summons  under  the  hand    nuhnilit. 

and  seal  of  the  justice  to  appear  before  the  justices  of 

the  county;   that  Nunneley  had  accordingly  appeared 

before  the  three  justices  named  in  the  rule,  <*  and  hath 

not  shewed  to  us  any  sufficient  cause  why  the  said  sum 

of  \l  16«.  should  not  be  pud :   We  the  said  justices, 

therefore,  having  duly  considered  the  premises,  and 

haying  also  duly  examined  into  the  merits  and  truth  of 

the  said  complaint  upon  oath,  do  find  that  there  is  justly 

due  the  aforesaid  sum  of  1/.  16#.  from  the  said  Joseph 

Nunneley  to  the  said*"  churchwardens,  '<and  do  order 

and  direct  the  aforesaid  Joseph  Nunneley"  to  pay  the 

same  to  the  churchwardens,  with  7«.  6d.  costs.  Nunneley 

not  having  paid  the  sum,  a  distress  warrant  issued,  under 

which  a  distress  was  levied  on  the  goods  of  Nunneley. 

Nunneley  now  deposed  to  the  truth  of  what  he  said 
before  the  magistrates,  *'  and  that  I  did  believe,  when  I 
was  before  the  said  justices,  and  I  do  believe,  now,  that 
the  said  church  rate  was  invalid;  and  I  did  and  do, 
truly,  conscientiously  and  bonft  fide,  dispute  the  validity 
of  the  said  rate."  It  further  appeared  that  Nunneley, 
before  he  appeared  at  the  petty  sessions,  had  been 
advised  by  his  attorney  that  the  rate  was  bad  on  account 
of  the  irregularities  committed  at  the  laying  of  the  same. 
In  answer,  each  of  the  three  justices  named  in  the 
rule  made  affidavit :  **  That,  before  proceeding  to  make 
the  said  order,  I  did  duly  consider  and  weigh  the  alle- 
gations of  the  said  Joseph  Nunneley  that  he  disputed  the 
validity  of  the  said  rate,  and  the  two  several  written 
notices  to  that  effect  handed  to  the  bench  by  the  said 
Joseph  Nunneley 9  as  mentioned  in  his  said  affidavit ;  and 
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1858.       that  I  did,  together  with  my  said  fellow  justices,  consider 
The  QuiKN    ^^^  determine  that  the  said  allegations  and  notices  of 
NuKHELET.    ^^  ^^^  Joseph  Nunneley  were  not  made  or  given  in 
good  faith,  but  were  made  and  put  forward  by  the  said 
Joseph  Nunneley  as  a  pretext  merely  for  avoiding  pay- 
ment of  the  said  rate.** 

Maeaulay  and  T.  Bell  now  shewed  cause*  Prima  iacie, 
the  justices  had  jurisdiction.  The  objection  to  the 
validity  of  the  rate  does  not  put  an  end  to  the  juris- 
diction, under  stat.  53  G.  3.  c.  127.  «•  7.,  unless  it  be 
made  bona  fide :  and  whether  it  be  so  made  was  a  ques- 
tion of  fact  for  the  justices;  and  they  have  decided  that 
it  was  not  made  bon&  fide.  [Lord  Campbell  C.  J.  There 
ought  surely  to  be  some  ground  for  their  decision. 
Crompton  J.  Each  must  act  on  his  own  judgment;  but 
they  cannot  give  themselves  jurisdiction  by  finding  a 
fact.]  They  must  do  so,  when  the  fact  is  the  foundation 
of  the  jurisdiction ;  Rex  v.  JVrottesky  (a).  [Crompton  J. 
The  question  is,  whether  the  objection  was  really  made 
bona  fide;  not  whether  the  justices  thought  so.]  llie 
test  is^  whether  the  justices  have  authority  to  commence 
the  inquiry :  nf  they  have,  their  finding  as  to  the  fact 
which  is  to  give  jurisdiction  is  conclusive ;  Regina  v. 
BoUm  (b).  [Erie  J.  referred  to  Thompson  v.  Ingham  (c) 
and  Regina  v.  Dayman  (rf).]  In  Regina  v.  Colling  {e)  it 
was  held  that  the  jurisdiction  was  put  an  end  to,  because 
it  appeared  that  the  justices  had  believed  that  the  rate 
w*as  bona  fide  disputed.  Lord  Campbell  C.  J.  said: 
<<  They  were  not  to  consider  whether  the  reasons  of 

(a)  \  B.^  Ad.  648.  (6)  1  Q.  B.  66. 

(c)  14  Q.  B.1\0.  {d)  7  E.^B.  672. 

(<}  17  Q.  B.  816. 
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dispute  were  well  or  ill  founded ;  the  question  for  them  1858. 
was,  whether  or  not  the  rate  was  bona  fide  in  dispute."  The  Qvbxm 
In  Dale  v.  Pollard  (a)  it  was  expressly  found  that  the  nuhkimt. 
justices  knew  that  there  was  a  real  dispute  as  to  the 
validity  of  the  rate.  If  the  decision  of  the  justices  on 
the  fact  is  to  be  impeached,  that  may  be  done  by  appeal 
to  the  Quarter  Sessions,  under  sect.  7*  In  Regina  v. 
Cridland{b\  a  case  under  the  Game  Act  of  I  &  2  ^  4. 
c.  32.  «.  30.,  Erie  J.  sud :  **  I  strongly  incline  to  the 
opinion  that  the  true  meaning  of  the  statute  is,  that  the 
justices  ought  to  try  whether  the  defendant  entertained 
an  honest  belief  that  he  had  a  title.''  And  he  pointed 
out  that  in  Regina  v.  Bumaby{c)  all  the  Judges  ''agreed 
that  justices  ought  to  dismiss  a  summons,  which  is  to 
result  in  a  summary  conviction,  immediately  on  being 
convinced  that  the  case  involves  a  bona  fide  claim  of 
title  to  real  estate."  So,  here,  the  question  is,  whether 
the  justices  were  convinced. 

Melhr  (with  whom  was  fVUh),  contrft.  The  objections 
appear  to  have  been  valid :  but,  at  any  rate,  they  were 
made  bon&  fide;  and  Nunneley,  when  challenged  to 
swear  to  his  belief  in  their  validity^  accepted  the  chal- 
lenge, which  was  not  persisted  in.  It  is  not  necessary 
that  the  objection  should  be  valid,  in  such  a  case,  for 
the  purpose  of  destroying  the  jurisdiction ;  Rex  v.  The 
Chapelwardens  of  Mibirow  (dy  [Lord  Campbell  C.  J. 
You  would  not  say  that  the  justices  were  deprived  of 
jurisdiction  by  an  objection  palpably  frivolous,  as,  for 
instance,  that  the  rate  was  made  on  a  Friday.']  In  such 
a  case  the  justices  ought,  no  doubt,  to  disregard  the 

(a)  10  Q.  B.  504.  (6)  1  E.  ^  B,  853.  BGa 

(e)  2  Ld.  Raym.  900.  (d)  b  M,^  S,  246. 
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1858.  objection :  but  this  is  not  an  objection  of  that  character. 
The  QuKBM  ^^  Bunbury  v.  Fuller  (a)  Coleridge  J.,  delivering  the 
NuNNXLxr  j*i<Jg™cnt  of  the  Court  of  Exchequer  Chamber,  said: 
'Mt  is  a  general  rule,  that  no  Court  of  limited  jurisdic- 
tion can  give  itself  jurisdiction  by  a  wrong  decision  on 
a  point  collateral  to  the  merits  of  the  case  upon  which 
the  limit  to  its  jurisdiction  depends ;  and  however  its 
decision  may  be  final  on  all  particulars,  making  up 
together  that  subject  matter  which,  if  true,  is  within  its 
jurisdiction,  and,  however  necessary  in  many  cases  it 
may  be  for  it  to  make  a  preliminary  inquiry,  whether 
some  collateral  matter  be  or  be  not  within  the  limits, 
yet,  upon  thb  preliminary  question,  its  decision  must 
always  be  open  to  inquiry  in  the  superior  Court.''  Ex 
parte  M*Fee  (6)  is  an  instance  of  the  application  of  the 
same  principle :  and  so  is  BaHejfe  Case  (c),  where  affi- 
davits were  admitted,  for  the  purpose  of  impeaching  a 
conviction  under  the  Masters  and  Servants  Act,  4  G.  4. 
c.  34.,  by  shewing  that  there  was  no  evidence  before  the 
justices  from  which  the  relation  of  master  and  servant 
could  be  inferred.   (He  was  then  stopped  by  the  Court) 

Lord  Campbell  C.  J.  This  rule  must  be  absolute. 
By  sect  7  of  stat  53  (?.  3.  c.  127.,  if  the  validity  of  the 
rate  be  disputed,  and  the  party  disputing  the  same  give 
notice  to  the  justices,  the  justices  shall  forbear  ^ving 
judgment  thereon,  and  the  person  demanding  the  rate 
may  then  proceed  to  the  recovery  of  the  demand,  as 
before  the  statute.  Thus  the  justices  have  jurisdiction 
only  where  the  rate  is  undisputed :  if  it  be  bona  fide 
disputed  they  have  no  jurisdiction.     What  they  have  to 

(«)  9  Exeh.  111.  140.  (6)  9  Bxeh.  261. 

(c)  3  E.  «■  B.  607. 
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decide  is,  therefore.  Is  this  rate  bon&  fide  disputed?  1858. 
They  cannot  give  themselves  jurisdiction  by  deciding,  The  Qubbk 
without  evidence,  that  the  dispute  is  not  bon&  fide,  j^uhhilbt 
Here  the  evidence  is  all  on  one  side.  Nunneley  shews 
them  a  reasonable  ground  for  questioning  the  validity, 
the  opinion  of  counsel,  and  the  proceedings  which  took 
place  when  the  rate  was  laid.  There  is  no  contradiction 
as  to  this.  The  justices  say  that  they  will  not  entertain 
the  objection,  but  will  make  the  order.  They  cannot 
give  themselves  jurisdiction  by  erroneously  and  capri- 
ciously deciding  the  preliminary  point  contrary  to  all 
the  evidence.  I  feel  much  impressed  by  what  my 
brother  Coleridge  said  in  Regina  v.  Colling  (a),  the  more 
so  as  it  was  on  a  point  which  he  has  particularly  exa- 
mined. He  says:  '^I  do  not  agree  that  they**  (the  jus- 
tices) *'  were  conclusively  judges  whether  or  not  the 
rate  was  disputed  bona  fide.  It  would  still  be  for  a 
jury  to  decide  that  point,  if  the  matter  came  before 
them."  Now  here  a  jury  certainly  would  say  that  the 
objections  were  made  bona  fide.  To  shew  the  want  of 
jurisdiction  evidence  was  given  which  was  uncontra- 
dicted :  but  the  justices,  by  a  capricious  decision,  though, 
it  may  be,  on  motives  highly  honourable,  choose  to  say 
that  they  do  not  believe  that  the  objection  was  taken 
bon&  fide.  To  allow  this  would  be  to  give  magistrates, 
in  all  similar  cases,  an  opportunity  to  find  contrary  to 
the  iact,  without  evidence. 

CoLERiDOE  J.  I  am  of  the  same  opinion  :  and  I 
think  that  the  ordinary  question,  whether  there  was 
power  in  the  magistrates  to  commence  the  inquiry  into 

(•}  17  Q.  B.  828. 
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1858.  be  given  if  there  be  jarisdiction,  such  cases  as  Regina  v. 
The  QviBN  Dayman  (a),  for  instance,  where  the  magistrate,  if  he 
NuHMKLKT.  ^^^  jurisdiction,  would  still  have  to  decide  whether  the 
place  in  question  was  a  new  street  It  is  different  also 
from  the  case  on  the  County  Court  Act,  Thompson  v. 
Ingham  (ft),  where  the  county  court  had  to  decide 
whether  title  came  in  question.  I  agree  altogether  with 
the  judgment  in  Bailey^s  Case  (c).  If  there  was  evi- 
dence on  which  the  justices  might  conclude  that  the 
relation  of  master  and  servant  existed,  their  decision 
upon  that  was  final.  Why  ?  Because  that  made  part 
of  the  case  which  was  before  them.  But  the  matter 
here,  if  it  hap'pens,  removes  the  case  from  the  jurisdic- 
don  of  the  magistrates  altogether.  In  all  such  cases  the 
principle  of  Regina  v.  BoUon  {J)  applies.  The  judgment 
in  Bunbury  v.  FvUer  {e)  is  also  exactly  applicable.  On 
the  question  whether,  there  being  jurisdiction,  the  order 
should  be  made,  the  decision  of  the  ma^trates  is  con- 
clusive. But  they  cannot  give  themselves  jurisdiction. 
The  £u:ts  are  quite  clear  upon  the  affidavits. 

Rule  absolute. 

(a)  m.^B.  672.  (6)  U  Q,  B.  710. 

(e)  3  S.^B.  607.  ((Q  I  Q.  B.  66. 

(<)  9  Egeh.  140. 
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1858. 


Ex  parte  Lbb  LL.D.  f^'"?^ 

'^  Junt  12Ui. 

/COLLIER  moved  for  a  rule  to  shew  cause  why  a  This  Conn 

mandamus  should  not  issue,  directing  The  Visitors  ^^^  ^  ^^ 
of   The  College  of  Doctors  of  Law,  Exercent  in  the  Jl^tuSi 
Eccleriastical  and  Admiralty  Courts,  to  exercise  their  "J^'°f^* 
▼bitatorial  authority.    The  following  &cts  appeared  on  £^®fi^ .^l 

affidavit*  pons  to  inqnira 

into  the  modo 

By  charter  of  22d  June,  8  O.  3.,  the  then  Official  in  which  the 
Principal  and  Dean  of  the  Court  of  Arches  and  Judge  stot.l2o'&2r 
of  the  Prerogative  Court  of  Canterbury,  the  then  Judge  „.  n^.,  ]]7,^ 
of  the  High  Court  of  Admiralty,  the  then  Advocate  Sll'^dS^'n 
General,  and  fourteen  Doctors  of  Law  of  the  Univer-  "  *?  the  sur- 

'  render  of  their 

sities  of  Oxford  or  Cambridge,  exercent  in  the  Ecclesi-  <**rtcr  and 

"  "^  ^  the  disposiuon 

astical  and  Admiralty  Courts,  and  their  successors,  were  of  their  pro- 
incorporated  by  the  name  of  The  College  of  Doctors  of 
Law,  Exercent  in  the  Ecclesiastical  and  Admiralty  Courts; 
to  consist  of  a  president,  namely,  the  Dean  of  the  Arches 
for  the  time  being,  and  of  such  Doctors  of  Law  of  either 
of  the  Universities  of  Oxford  or  Cambridge  who  should 
have  been  admitted  advocates  in  pursuance  of  the  re- 
script of  the  Archbishop  of  Canterbury,  and  elected 
fellows  of  the  College  in  the  manner  after  mentioned; 
and,  among  other  grants,  were  enabled  to  raise  any  sum 
or  sums  of  money,  not  exceeding  30,0002i,  and  empow- 
ered to  purchase,  hold  and  enjoy,  in  perpetuity  or 
otherwise,  for  them  and  their  successors,  any  books, 
manuscripts,  goods,  chattels,  or  any  other  thing  whatso- 
ever; and  also  to  purchase,  take,  hold  and  enjoy,  in 
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1858.  perpetuity  or  otberwisey  any  lands,  tenements  or  here- 
Da.  Lpi'B  ditaments  whatsoever,  not  exceeding  the  yearly  value 
^"•-  of  iOOOi  in  the  whole,  to  them  and  their  successors, 
without  incurring  any  of  the  penalties  or  forfeitures  of 
the  Statutes  of  Mortmain,  or  of  any  of  them.  And  it 
was  declared  that  it  should  be  lawful  for  any  body  or 
bodies  corporate,  person  or  persons,  to  give,  grant,  bar- 
gain,  demise,  sell,  or  convey  any  lands,  tenements,  or 
hereditaments  whatsoever,  not  exceeding  the  said  value 
of  100021  a  year  in  the  whole,  to  the  said  College,  and 
for  the  use  and  benefit  of  the  said  College,  and  their 
successors,  without  licence  of  alienation  in  mortmain; 
and  that  it  should  and  might  be  lawful  for  them  and 
their  successors  to  alien  or  raise  money  on  any  part  of 
their  estates,  at  their  pleasures.  **  And  the  said  College 
shall  govern  themselves,  and  all  their  proceedings  and 
business,  according  to  the  statutes,  rules,  orders  and 
by-laws  to  be  made  as  hereinafter  is  mentioned."  Rules 
followed  for  the  admission  of  fellows;  and  there  was 
given  to  the  ''president  and  fellows,  and  their  successors, 
for  ever,  full  power  and  authority,  fix>m  time  to  time,  to 
make,  constitute,  ordain,  and  establish,  such  and  so  many 
reasonable  by-laws,  rules,  orders,  ordinances,  and  consti- 
tutions, as  they  or  the  greater  part  of  them,  being  there 
present,  shall  judge  proper  and  necessary,  for  the  regu- 
lation and  management  of  the  possessions  and  revenues 
of  the  said  College ;  and  the  same,  from  time  to  time, 
as  they  may  see  occasion,  to  vary,  alter,  or  revoke;  and 
to  make  such  new  orders  and  regulations  in  their  stead, 
as  they  shall,  to  the  best  of  their  judgments  and  discre- 
tions, think  most  proper  and  expedient,  so  as  the  same 
be  just,  honest,  and  reasonable,  and  no  way  repugnant 
or  contrary  to  the  laws  of  this  Our  realm.     And  Our 
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Royal  will  and  pleasure  is  that  a  majority  of  the  mem-  1858. 
here  of  the  College  shall  be  present  at  any  meeting  Db.  lbe's 
when  business  is  to  be  transacted,  and  that  a  majority  ^"*'  -^ 
of  those  present  must  concur  in  any  act,  which  shall  be 
binding  upon  the  College."  "  Provided  also,  that,  if  any 
abuses  or  differences  shall,  at  any  time  hereafter,  arise 
and  happen  concerning  the  government  or  affairs  of  the 
said  College,  whereby  the  constitution,  progress,  im- 
provement, and  business  thereof  may  suffer  or  be  hin- 
dered, in  such  case  we  do  hereby,  for  us,  our  heirs  and 
successors,  assign,  constitute,  authorize,  and  appoint  the 
Most  Reverend  the  Lord  Archbishop  oi  JCanterbury^  the 
Lord  Chancellor  or  Lord  Keeper  of  our  Great  Seal  of 
Great  Britatn^  the  Lord  Keeper  of  our  Privy  Seal,  and 
our  two  principal  Secretaries  of  State,  for  the  time 
being,  to  be  visitors  of  the  said  College,  with  full  power 
and  authority  to  them,  or  any  three  or  more  of  them, 
from  time  to  time,  to  compose  and  redress  any  such 
differences  or  abuses." 

Before  and  at  the  time  of  the  passing  of  staL  20  &  2 1 
Vict  c.  77.,  ''To  amend  the  law  relating  to  probates 
and  letters  of  administration  in  England^  John  Lee 
LL.D.  was,  and  thence  hitherto  had  been,  and  still  was, 
a  fellow  of  the  College.  On  23d  Apiil,  1858,  he  sent 
to  each  of  the  visitors  a  memorial,  signed  by  himself. 
The  memorial  set  out  extracts  from  the  charter,  and  a 
list  of  the  president  and  fellows  of  the  College.  It 
stated  that,  under  the  charter,  the  College  was  now 
seised  and  possessed  of  divers  lands,  tenements  and 
hereditaments,  and  personal  estate  and  effects.  It  then 
referred  to  stat*  20  &  21  Vict,  c,  77.,  and  especially  to 
sects.  116  and  117. 

£.  B.  &  E.  3  k 
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1858.  Sect.  116  authorizes  the  College  **£rom  time  to  time 

Dr.  Lbb*8  hereafter  to  let,  sell,  or  exchange  for  other  real  or  per- 
•^  *"•  sonal  estate,  or  both,  all  or  any  part  of  the  real  and 
personal  estate  which  shall  for  the  time  being  belong  to 
the  said  College,  either  directly  or  through  the  medium 
of  any  trustee  or  trustees,  and  to  lay  out  the  moneys  to 
be  received  on  any  such  sale  or  exchange,  or  otherwise, 
belonging  to  the  said  College  as  aforesaid,  in  the  pur- 
chase of  other  real  or  personal  estate,  or  both,  but  so 
that  the  said  College  shall  not  at  any  one  time  hold  or 
enjoy  real  estate  of  a  yearly  value  exceeding  1000/.  in 
the  whole,  and  to  pay,  apply,  and  dispose  of  the  income 
of  all  the  real  and  personal  estate  which  shall  for  the 
time  being  belong  to  the  said  College  as  aforesaid  to  or 
for  the  benefit  of  such  body  or  bodies  politic  or  corpo- 
rate, or  person  or  persons,  whether  being  or  including, 
or  not  being  or  including,  the  said  College,  and  all  or 
any  individual  members  or  member  thereof  for  the  time 
being,  and  generally  for  such  purposes  and  in  such 
manner  as  the  said  College  shall  think  fit ;  and  further, 
to  alien  and  dispose  of  all  or  any  part  of  such  real  and 
personal  estate,  and  the  proceeds  of  any  sale  thereof 
either  by  way  of  donation,  volnntaty  disposition,  or 
otherwise,  unto,  between^  or  amongst  any  body  or  bo« 
dies  politic  or  corporate,  or  any  person  or  persons  what- 
soever, whether  being  or  not  being  a  member  or 
members  of  the  said  College :  Provided  always,  that  no 
donation  or  other  voluntary  disposition  of  the  corpus,  or 
any  part  of  the  corpus,  of  the  real  and  personal  estate 
of  the  said  College  to  any  person  or  persons  being  a  mem- 
ber or  members  thereof  at  the  time  of  such  donation 
or  other  voluntary  disposition  shall  be  effectual  without 
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the  previous  consent  thereto  of  a  majority  of  the  mem-        i858. 
hers  of  the  said  College  present  at  any  meeting  of  the     de  Lbb's 
College,  and  the  receipt  of  the  treasurer  for  the  time         ^^«- 
being  of  the  said  College  shall  be  an  effectual  dischai^ge 
for  all  gross  annual  and  other  sums  which  shall  for  the 
time  being  belong  or  be  payable  to  the  said  College." 

Sect.  117  enacts  that  ''it  shall  be  lawful  for  the  said 
College,  at  any  time  after  a  resolution  to  that  effect 
shall  have  been  come  to  at  a  meeting  of  the  College,  by 
a  majority  of  the  members  present  at  such  meeting,  to 
surrender  and  yield  up  to  Her  Majesty,  Her  heirs  or 
successors,  at  such  time  as  in  such  resolution  shall  be 
determined,  the  charter  of  incorporation  of  the  said 
College,  and  all  franchises  and  privileges  thereby  con- 
ferred, or  which  shall  for  the  time  being  belong  to  the 
said  College ;  and  upon  and  by  such  surrender  the  said 
corporation  shall  be  dissolved,  and  shall  cease  to  exist, 
for  all  purposes  whatsoever,  (except  so  far  as  its  exist* 
ence  may  be  requisite  for  the  saving  of  the  rights  of 
Her  Majesty,  Her  heirs  and  successors,  and  of  all  and 
every  person  and  persons,  body  and  bodies  politic  or 
corporate,  whatsoever  other  than  the  said  College,)  and 
all  real  and  personal  estate  which  at  the  time  of  such 
dissolution  of  the  said  College  shall  belong  to  the  said 
College  for  its  own  use  and  benefit,  either  directly  or 
through  the  medium  of  any  trustee  or  trustees,  shall 
thenceforth  belong,  for  all  the  estate  and  interest  therein 
which  at  the  time  of  such  dissolution  belonged  to  the 
said  College  absolutely,  to  all  the  persons  who  at  the 
time  of  such  dissolution  thereof  shall  be  the  president 
and  fellows  of  the  said  College,  in  equal  shares  as 
tenants  in  common,  to  and  for  their  own  use  and  benefit 
3x2 
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1858.  respectively,  but  subject  to  any  charges  or  incumbrances 
Dr.  Lkb'8  aflfecting  the  same  at  the  time  of  such  dissolution,  and 
Case.  g|i  Yes\  and  personal  estate  of  which  the  said  College  at 
the  time  of  such  dissolution  thereof  be  seised  or  pos- 
sessed, upon  any  trust  or  trusts,  shall  thereupon  become 
vested  in  the  four  persons  who  at  the  time  of  such  dis- 
solution shall  be  the  president  and  three  senior  fellows 
of  the  said  College,  as  joint  tenants,  their  heirs,  exe- 
cutors, or  administrators,  according  to  the  nature  of  the 
real  and  personal  estates  respectively,  upon  the  trust  or 
trusts  affecting  the  same  respectively." 

This  Act  came  into  operation  on  11th  January y  1858. 
On  13th  January y  1858,  a  notice  was  sent  to  each  of  the 
fellows  of  the  said  College  intimating  that,  on  a  meeting 
to  be  held  on  15th  January  then  instant,  a  motion  would 
be  made  for  surrender  of  the  said  charter,  and  the  dis- 
position by  sale  or  otherwise  of  the  College  proj^erty  for 
the  common  benefit  of  the  then  members;  and  that, 
nntil  steps  could  be  taken  for  carrying  out  the  above 
objects,  the  real  property  of  the  society  should  be  vested 
in  trustees,  according  to  the  terms  of  the  Probate  and 
Administration  Act,  20  &  21  Vict  c.  77.  s.  116.,  for  the 
use  and  benefit  of  the  present  members  of  the  Society : 
and  that  a  portion  of  the  fund  (18,000/.  consols)  then 
standing  in  the  name  of  the  College  in  the  books  of  the 
Bank  of  England  should  be  at  once  appropriated  to  each 
member  of  the  College,  reserving  a  sufficient  sum  for 
the  purpose  of  defraying  the  necessary  expenditure  of 
the  Society  till  it  should  cease  to  exist. 

Dr.  Lee  wrote  a  letter  of  remonstrance  to  the  Trea- 
surer of  the  College,  The  meeting  was  held  on  1 5th 
January y  1858.     Nineteen  fellows  were  present.     The 
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motion  referred  to  in  the  foregoing  notice  was  put,  but        1858. 

afterwards  withdrawn ;  and  a  resolution  was  carried,  by      pa.  Lkk's 

a  majority  of  the  fellows  then  present,  that  the  property 

of  the  Society  should,  as  soon  as  might  be,  vest  in  the 

then  present  members  of  the  Society,  and  that,  with 

such  view,  a  committee  should  be  appointed  in  order  to 

carry  into  eifect  such  the  resolution  of  the  Society,  and 

to  take  an  opinion,  if  necessary,  of  counsel.    And  certain 

of  the  fellows  were  thereupon  appointed  as  a  committee 

for  carrying  out  such  resolution. 

A  meeting  was  held  on  27  th  January 9  1858,  when 
the  following  resolution  (by  way  of  amendment  on  a 
previous  motion)  was  passed.  **  Resolved,  with  the 
consent  of  a  majority  of  the  members  of  the  College 
present  at  this  meeting,  that  the  sum  of  600/.  consoli- 
dated three  per  cent  annuities,  parcel  of  the  sum  of 
18,000/.  like  annuities  standing  in  the  books  of  The 
.  Governor  and  Company  of  the  Bank  of  Englandy  in  the 
name  of,  and  belonging  to,  ^  the  College  of  Doctors  of 
Law  exercent  in  the  Ecclesiastical  and  Admiralty  Courts,* 
be  transferred,  by  way  of  donation  and  voluntary  dis- 
position, to  or  according  to  the  direction,  and  on  the 
account,  and  for  the  absolute  use,  of  every  of  the  present 
members  of  this  College :  provided  that  any  and  every 
of  the  present  members  of  this  College  who,  for  the 
space  of  three  calendar  months  after  a  copy  of  this 
resolution  signed  by  the  Treasurer  of  this  College  shall 
have  been  delivered  to  or  sent  through  the  post  addressed 
to  him  at  his  chambers  in  Doctors  Commons,  or  his 
usual  place  of  abode,  shall  neglect  or  refuse  to  signify 
in  writing  to  the  Treasurer  of  this  College  his  accept* 
ance  of  such  sum  of  600/.  consolidated  three  per  cent 
annuities,  shall  not  be  entitled  to  have  the  same  trans- 
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1 858.  ferred  to  or  according  to  bis  direction,  and  on  bis  account ; 
Dr.  Lex*8  but  the  same  shall  continue  the  property  of  this  College, 
and  shall  be  dealt  with  and  disposed  of  in  all  respects  as 
such,  as  if  this  present  resolution  bad  not  been  made ; 
but  no  such  neglect  or  refusal  shall  in  any  manner  affect 
this  resolution  as  to  any  sum  of  60021  consolidated  three 
per  cent  annuities,  other  than  that  to  which  such  neglect 
or  refusal  may  relate."  Amendments  were  proposed, 
with  a  view  of  delaying  the  carrying  out  of  this  resolu* 
tion,  but  were  negatived.  Two  Doctors  then  gave  notice 
of  appeal  to  the  Visitors. 

On  4th  Februart/f  1858,  a  meeting  of  the  College  was 
held,  when  a  resolution  was  passed  for  vesting  the  pro- 
perty of  the  College,  exclusive  of  funded  property  and 
cash,  in  five  fellows,  as  trustees  for  effecting  the  dispo- 
sition of  the  property. 

The  memorial  then  stated  that  differences  ezbted 
among  the  members  of  the  College,  touching  the  pro- 
priety of  surrendering  the  charter,  and  concerning  the 
affairs  of  the  College.  And  Dr.  Lee  stated  bis  own 
conviction  that  the  surrender  of  the  charter  and  the 
appropriation  of  the  property  would  constitute  a  breach 
of  trust,  and  would  not  be  justified  by  the  Act  of  Par- 
liament: and  he  added,  at  considerable  length,  argu- 
ments in  favour  of  his  views;  and  he  concluded  as 
follows*. 

"  Your  memorialist  therefore  prays  that  the  said 
Visitors,  under  the  powers  bestowed  upon  them  by  the 
said  charter,  may  institute  an  inquiry  into  the  differences 
and  abuses  hereinbefore  mentioned  concerning  the 
government  and  affairs  of  the  said  College,  and  into  the 
premises  generally,  and  that  they  will  be  pleased  to 
make  such  order  restraining  the  sale  or  alienation  of  the 
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estate  or  property,  real  or  personal,  of  the  said  College,        1858. 
or  any  portion  thereof,  and  institute  such  inquiry  into     Da.  Lke's 
the  said  several  dealings  of  the  said  President  and  Fel-       .  ^^^**®' 
lows  with  the  said  estate  and  property,  and  that  they 
will  grant  such  other,  and  further  relief,  or  make  such 
other  order  in   the  premises,  as  to  them  shall  seem 
meet.** 

The  affidavits  then  stated  ftcts  for  the  purpose  of 
shewing  a  virtual  refusal  on  the  part  of  the  several 
Visitora 

Collier  now  contended  that  the  Visitors  had  a  general 
power  of  controlling  the  acts  of  the  Corporation,  and  of 
inquiring  whether  the  discretion  vested  in  the  Corpo- 
ration had  been  properly  exercised. 

Per  Curiam  (a).  It  does  not  appear  that  the  power 
of  disposing  of  the  property  is  in  the  Visitors.  This  is 
only  a  dispute  among  the  members  of  the  Corporation 
as  to  the  way  in  which  they  shall  exercise  their  powers. 

Rule  refused. 

(a)  Lord  Campbell  C.  J.,  Cokndge,  Erh  and  CrompUm  Js. 
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MEMORANDUM. 

At  the  close  of  this  Term,  Sir  John  Taylor  Coleridge^ 
Knight,  resigned  the  oflBce  of  Judge  of  this  Court.  He 
had  previously  been  sworn  in  a  member  of  Her  Majesty's 
Privy  Council.    In  the  Vacation, 

Hugh  Hill  Esq.,  one  of  Her  Majesty's  Counsel,  vras 
appointed  a  Judge  of  this  Court,  having  previously  been 
called  to  the  degree  of  the  coif,  when  he  gave  rings  with 
the  motto  Nil  nisi  cruce.  He  afterwards  received  the 
honour  of  knighthood. 


CASES  _\^ 

ARGUED  AND    DETERMINED 

19 

TEINITY  VACATION, 

XXI.  &  XXII.  VICTORIA  (a). 


The   Judges  of   the   Court    of   Queen's   Bench   who 
generally  sat  in  Banc  in  this  Vacation  were: 

WiGHTMAN   J.  I  CrOMPTON  J, 

Erle  J.  I         Hill  J. 


Haigh  against   The   Guardians  of  North      y^^%, 
BiERLET  Union. 


DECLARATION  for  money  payable  by  defendants  The  guardiaas 
•  It  poor  law 

to  plaintiff  for  work  done  and  materials  provided,  Union,  siu- 

pectin^  fraud 
by  their  clerk 
in  the  Union  accoants,  employed  plaintiff  to  investigate  them,  and,  daring  the  progress  of 
such  investigation,  and  aftisr  the  appointment  of  a  new  clerk,  also  employed  plaintiff  to 
make  up  the  Union  accounts  for  the  last  half  year,  which  involved  a  fresh  investigation  by 
him  into  the  old  accounts.  Plaintiff  was  emploved  under  three  several  resolutions  of  the 
Board  of  Guardians,  entered  in  their  minute  book ;  but  no  contract  was  made  under  the  seal 
of  the  Board.     Li  an  action  by  plaintiff  against  the  Board,  for  work  and  labour. 

Held,  by  Erh  J.  (dubitante  CrompUm  J.),  that,  as  the  work  done  by  plaintiff  was  inci- 
dental and  necessary  to  the  purposes  for  which  the  Board  of  Guardians  were  created,  and 
had  been  performed  by  plaintiff  at  the  request  of  the  Board,  he  was  entitled  to  recover, 
though  the  contract  was  not  under  seal. 


(a)  The  Court  of  Queen's  Bench  sat  in  Banc  on  the  14th,  15th,  16th, 
17th,  25th  and  26th  oi  June  i  and,  for  the  delivery  of  judgments  only,  on 
3d  /h//. 
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and  journeys  taken  and  cxpences  incurred,  by  plaintiff 
for  defendants,  at  their  request;  for  money  paid;  and 
for  moneys  due  on  accounts  stated. 

Pleas.  I.  Except  as  to  150L :  Never  indebted.  2. 
Payment  into  Court  of  150/, 

The  plaintiff  took  issue  upon  the  first  plea :  and,  as 
to  the  second,  accepted  the  money  paid  into  Court. 

On  the  trial,  before  Martin  B.,  at  the  last  Spring 
Assizes  for  Yorkshire^  it  appeared  that  the  plaintiff 
claimed  2772.  13«.  Id.  for  his  services  to  the  defendants 
as  accountant,  under  the  following  circumstances.  In 
January 9  1857,  the  Board  of  Guardians,  having  reason 
to  believe  that  their  clerk  had  been  guilty  of  irregularity 
and  defalcation  in  keeping  the  Union  accoants,^  engaged 
the  plaintiff  to  investigate  the  books,  under  the  following 
order. 

"Resolved''  "that  Mr.  Thomas  Haigh,  of  Bradford, 
be  appointed  to  audit  the  accounts  of  the  Union." 

" Resolved"  "that  Mr.  Haigh  be  furnished  with  any 
books  required  by  him  for  the  investigation  of  the 
accounts." 

On  5th  February,  1857,  the  Board  passed  a  resolution 
to  appoint  a  new  clerk ;  and  the  books  of  the  Union 
were  placed  in  the  plaintiff's  hands  for  investigation. 
The  plaintiff,  having  explained  his  plan  of  investigation 
to  the  Board,  which  was  approved  of  by  them,  proceeded 
with  the  investigation,  which  resulted  in  the  discovery 
of  considerable  frauds  by  the  late  clerk,  extending  over 
eight  years.  The  new  clerk  was  appointed  on  19th 
February,  1857.  While  the  investigation  was  proceed- 
ing, the  Board,  on  26th  March,  1857,  passed  the 
following  resolution. 

"  Ordered  that  Mr.  Haigh,  accountant,  be  authorized 
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and  required  to  make  up  the  books  and  prepare  the  1858. 
whole  of  the  accounts  of  the  Union  for  the  next  audit,  Haigh 
he  having  all  the  books  before  him.**  North 

On  2l8t  May,  1867,  the  Board  passed  the  following     ^unten? 
resolution. 

^  Mr.  Haigh  having  reported  to  the  Board  that  con- 
siderable discrepancies  existed  between  the  non-settled 
and  general  ledgers  from  the  commencement  of  the 
Union  to  the  end  of  the  September  half  year  last  past : 
Resolved  that  Mr.  Haigh  investigate  the  accounts^  and 
ascertain  the  bearing  which  the  discrepancies  have  on 
the  accounts  of  the  several  townships  in  the  Union,  and 
report  thereon  to  the  Board  on  Thursday  next.** 

On  11th  June,  1857,  the  Board  passed  the  following 
resolution.  *  -* 

"  Resolved  that  Mr.  Haigh  be  informed  that  the 
Board  wish  him  to  conclude  the  making  up  of  the 
accounts  with  the  least  possible  delay,  that  the  clerk 
may  have  the  books  at  the  oflSces  of  the  Board.'* 

On  20th  August,  1857,  the  following  minute  was 
entered  upon  the  books. 

'<  The  clerk  was  directed  to  apply  to  Mr.  Haigh,  and 
desire  him  to  send  in  his  bill  for  making  up  the  accounts 
of  the  late  clerk.** 

The  plaintiff,  accordingly  sent  in  his  bill  for  277L 
13«.  7d.,  of  which  IIU  6«.  was  for  the  investigation  of 
the  accounts  of  the  late  clerk,  the  remainder  for  pre- 
paring the  accounts  of  the  Union  for  the  next  audit ; 
which  preparation,  however,  according  to  the  particulars 
of  the  bill,  involved  a  fresh  investigation  into  the  ac- 
counts of  the  late  clerk,  for  the  purpose  of  correcting 
the  standing  balances.  It  was  objected,  on  behalf  of  the 
defendants,  that  they  were  not  liable,  inasmuch  as  they 
had  not  contracted  under  seal  for  the  plaintiff's  services. 
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and  that  those  services  were  not  incidental  to,  and 
necessary  for  carrying  on,  the  business  of  the  corpora- 
tion ;  and,  further,  that,  as  the  plaintiff  *s  services  were 
such  as  ought,  by  law,  to  have  been  performed  by  the 
regular  clerk  to  the  Guardians^  the  Board  had  acted 
ultra  vires  in  employing  the  plaintiff  for  that  purpose. 
It  was  also  objected  that  the  charges  were  unreasonable 
in  amount.  The  learned  Judge  overruled  the  objections 
in  law,  and  left  it  to  the  jury  to  say,  first,  whether  the 
work  had  been  done  in  pursuance  of  the  resolutions, 
and,  if  so,  whether  the  amount  claimed  was  a  proper 
one.  The  jury  found  for  the  plaintiff  on  both  points, 
and  returned  a  verdict  for  the  whole  amount  claimed. 

Hugh  Hilly  in  last  Easter  Term,  obtained  a  rule  to 
shew  cause  why  the  verdict  and  judgment  should  not 
be  set  aside,  and  a  new  trial  had,  '^  on  the  ground  that 
the  evidence  shewed  that  the  employment  of  the  plain- 
tiff was  not  by  a  contract  under  the  seal  of  the  defend- 
ants, and  that  the  object  of  the  employment  was  not 
essentially  necessary  for  carrying  the  purposes  of  the 
corporation  into  execution,  and  that  the  whole,  if  not,  a 
material  part,  of  the  work  for  which  the  plaintiff  seeks 
to  recover  was  work  which  the  defendants  were  bound, 
by  law,  to  employ  their  clerk  to  perform,  and  that  the 
defendants  could  not,  by  law,  employ  the  plaintiff  as  an 
accountant  to  do  the  work/' 


Manisty  and  Cleasby  now  shewed  cause.  First,  the 
engagement  of  the  plaintiff  by  the  defendants  is  not  a 
contract  at  all.  It  was  an  employment  of  him  from 
hour  to  hour,  and  amounts,  at  the  most,  to  an  implied 
contract  only.  [Erie  J.  It  is  rather  a  tacit  contract. 
Crompton  J.  It  is  not  the  less  a  direct  contract  because 
it  arises  from  hour  to  hour.    Still,  it  seems  unreasonable 
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that  an  order  under  seal  should  be  necessary  for  each 
stage  of  the  plaintiff's  services.]  That  is  what  the 
plaintiff  contends.  Such  a  rule  could  never  be  carried 
out.  [Erie  J.  Is  there  any  provision  in  stat  5  &  6 
fF.  4.«c.  69.  empowering  the  Boards  though  created  a 
corporation  by  the  Act  (sect.  7),  to  contract  without  seal  ?] 
There  is  no  express  enactment  to  that  effect.  But  all  that 
sect  7  enacts  is,  that  the  Board  '^  may  ^  use  a  common  seal. 
Sect.  4  &  5  fT.  4.  c.  76.  s.  38.  provides  that  "  no  act  of 
any  meeting  of  the  Board  <*  shall  be  valid  unless  three 
members  shall  be  present  and  concur  therein;"  but 
makes  no  mention  of  the  seal  of  the  Board  as  an  element 
of  validity.  Further,  the  services  of  the  plaintiff  were 
incidental  and  ancillary  to  the  carrying  on  by  the  Guar- 
dians of  the  ordinary  business  of  the  Union,  and  need 
not,  therefore,  be  contracted  for  by  seal.  Arnold  v.  The 
Mayor  of  Poole  (a)  and  Mayor  of  Lvdlow  v.  Charlton  (A) 
may  be  relied  on  by  the  other  side.  But  in  those  cases 
the*  subject  matter  of  the  contract  was  not  one  which 
arose  out  of  the  ordinary  course  of  business  of  the  cor- 
poration.  Clarke  v.  JTie  Cuckfield  Union  (c)  is  a  strong 
authority  for  the  plaintiff.  In  that  case,  which  has 
never  been  overruled,  all  the  cases  bearing  upon  the 
point  were  discussed  and  considered;  and  the  decisions 
in  Sanders  v.  St.  Neofs  Union  {d)  and  Beverley  v.  The 
Lincoln  Gas  Light  and  Coke  Company  (e),  which  are 
also  authorities  in  favour  of  the  plaintiff,  were  upheld 
by  the  Court.  [Crompton  J.  Paine  v.  Strand  Union (p) 
is  against  you.]  There  the  contract  was  held  not  to  be 
necessarily  incident  to  the  purposes  of  the  corporation. 
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{a)  4  Af.  |r  G.  860.  (6)  6  M,  ^  IF.  815. 

(e)  I  Low,  ^  Af.  61.,  in  the  Bail  Court,  before  Wightman  J. 

(<f)  8  Q.  B.  810.  (e)  ^  A.  ^  E,  829. 

(S)  8  Q.  B.  326. 
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Henderson  v.  Australian  Royal  Mail  Steam  Navigation 
Company  (a)  is  also  an  authority  for  the  plaintiff.  Here, 
moreover,  the  contract  has  been  executed ;  and  there- 
fore the  defendants  cannot  avail  themselves  of  this  tech- 
nical objection ;  Lowe  v.  North  Western  Railway  Com'- 
pany  (ft).  Diggle  v.  London  and  Blachwall  Railioay  Com- 
pany (c)  may  be  relied  on  for  the  defendants :  but 
Erie  J.y  in  giving  judgment  in  Henderson  v.  Australian 
Royal  Mail  Steam  Navigation  Company  (a),  said  that, 
unless  Diggle  v.  London  and  Blachwall  Railway  Com- 
pany (e)  could  be  distinguished  on  the  ground  that  the 
contract  there  did  not  arise  out  of  the  ordinary  course 
of  business  of  the  Company,  the  case  was  in  conflict 
with  the  other  authorities,  and  he  could  not  adhere 
to  it.  One  of  the  latest  cases,  and  one  which  is  strongly 
in  favour  of.^the  plaintiff,  is  Australian  Royal  Mail 
Steam  Navigation  Company  v.  Marzetti  ((f).  [^Crompton 
J.  There  the  action  was  by  the  corporation,  upon  a 
promise  by  the  defendant :  and  therefore  there  wa»  no 
necessity  for  their  seal,  any  more  than  if  a  bond  had 
been  given  to  them.]  In  Kenfs  Commentaries^  vol.  n. 
part  IV.  Lect  33  (6.)  it  is  said  that  *^  it  was  decided  by  the 
Supreme  Court  of  the  United  States,  in  the  case  of  The 
Bank  of  Columbia  v.  Patterson  {e\  that  whenever  a 
corporation  aggregate  was  acting  within  the  range  of 
the  legitimate  purpose  of  its  institution,  all  parol  con- 
tracts made  by  its  authorized  agents  were  express  and 
binding  promises  qf  the  corporation;  and  all  duties 
imposed  upon  them  by  law,  and  all  benefits  conferred 
at  their  request,  raised  implied  promises,  for  the  enforce- 
ment of  which  an  action  lay." 


(a)  5B,^  B,  409. 
(c)  5  Rxeh,  442. 


(b)  18  Q.  B.  632. 
(<f)  11  Exeh.  228. 


(e)  7  Cranch.  299. 
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Secondly,  it  is  objected  that  the  plaintiff's  services        1858. 
were  sach  as  fell  within  the  ordinary  duties  of  the  clerk        haigb 
to  the  Board  of  Guardians.     That  objection,  even  if       nobth 
good,  would  apply  only  to  part  of  such  services,  namely,      ^nSoT 
the  making  up  of  the  accounts  for  the  half  year.    But 
even  that  duty,  under  the  particular   circumstances, 
amounted  to  much  more  than  the  ordinary  making  up 
of  the  books  by  the  clerk,  inasmuch  as  it  involved  a 
fresh  investigation  of  the  accounts  of  the  former  clerk. 
And,  as  to  the  first  investigation  of  those  accounts,  that 
was  clearly  not  within  the  ordinary  duties  of  the  clerk 
to  the  Guardians.    It  would  have  been  utterly  impos- 
sible for  the  clerk,  without  neglecting  his  other  duties, 
to  perform  it  without  assistance. 

Overend  and  Kemphy^  contriL  First,  the  plaintiff's 
services  were  such  as  ought  to  have  been  discharged  by 
the  clerk  to  the  Guardians ;  and  the  Guardians  acted 
ultra  vires  in  engaging  the  plaintiff  to  perform  them. 
The  making  up  of  the  accounts  for  the  half  year  was 
clearly  within  the  functions  of  the  clerk ;  and  the  new 
clerk  had  been  appointed  some  time  before  the  order 
was  given  to  the  plaintiff.  And,  as  to  the  first  investi- 
gation into  the  accounts  of  the  former  clerk,  it  cannot  be 
reasonably  contended  that  it  falls  within  the  term  ^*  ex- 
traordinary services,"  for  which,  by  arts.  163(a),  172  (A) 
of  the  Consolidated  General  Order  of  the  Poi^r  Law 
Commissioners,  24th  t/ti/y,  1847,  the  guardians  are  em- 
powered to  employ  and  pay  an  assistant  The  duties  of 
the  clerk  to  the  guardians  are  set  out  in  art  202  (c)  of 


(a)  Ghn'$  ConioHdat$d  attd  other  Ordert,  ^.,  p.  95  (4th  ed.). 
(6)  (?ibi,p.  no.  (c)  Gl€n,p.  124. 
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the  same  general  order,  and  clearly  embrace  such  an 
investigation  as  this.  And,  even  if  they  do  not,  the 
Guardians  ought  to  have  called  a  committee  '*  to  con- 
sider and  report"  on  the  subject  (a).  [Crompton  J.  The 
plaintiff's  services  must  be  considered  as  preliminary  to 
that.]  Secondly,  even  if  the  Guardians  bad  power  to 
make  such  a  contract  as  this,  they  were  bound  to  make 
it  under  seal.  In  Church  v.  The  Imperial  Gas  Light 
and  Coke  Company  (Jb)  it  was  held  that  there  was  no 
distinction  between  executed  and  executory  parol  con- 
tracts by  a  company,  as  to  their  rights  and  liabilities  to 
sue  and  be  sued  upon  them.  And  neither  that  case 
nor  Beverley  v.  The  Lincoln  Gas  Light  and  Coke  Com* 
pany  (c)  are  authorities  for  the  plaintiff.  In  the  first,  the 
defendants  were  a  company  established  for  trading  pur- 
poses of  a  peculiar  character,  and  the  contract  was  directly 
incidental  to  such  purposes :  in  the  second,  the  decision 
was  mainly  founded  upon  the  supposed  analogy  of  the 
.  authorities  upholding  actions  by  corporations  aggregate 
for  use  and  occupation,  and  upon  the  peculiar  nature  of 
that  action.  Lowes.  North  Western  Railway  Company  {d)^ 
which  was  cited  as  an  authority  to  the  contrary,  was  de- 
cided chiefly  on  the  ground  that  the  defendants  had,  under 
The  Company's  Clauses  Consolidation  Act,  1845,  8  &  9 
Vict  c.  16.  s.  97.,  express  authority  to  contract,  in  a  parti- 
cular mode,  by  parol.  In  Homersham  v.  Wolverhampton 
Waterworks  Company  {e\  where  there  was  no  evidence  of 
the  parol  contract  having  been  made  by  the  Company  in 
the  manner  permitted  by  that  Act,  and  in  Finlay  v.  Bristol 
and  Exeter  Railway  Company  {g),  where  there  was  no 


(a)  Art  40.     Gbn,  p,  20. 
(c)  6A.^E.  829. 
(«)  6  Exch.  137. 


(b)  6A.^E.  846. 
(d)  18  Q.  B,  632. 
(p)  7  ExcK  409. 
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evidence  of  the  parol  contract  having  been  made  by  the 
Company  in  the  manner  permitted  by  their  private  Act, 
the  Court  held  that  there  was  no  legal  contract.  In  the 
latter  case,  and  in  Smart  v.  Guardiam  of  the  West  Ham 
Union  {a\  which  is  also  an  authority  in  favour  of  the 
defendants,  Parke  B.  referred  to  Sanders  v.  St  Neofs 
Union  (&),  and  stated  that  he  did  not,  at  the  trial,  over- 
rule the  objection  that  the  contract  was  not  under  seal. 
Diggle  v.  London  and  Blackwall  Railway  Company  (c) 
is  an  authdrity  for  the  defendants;  and  so,  to  some 
extent,  is  London  Dock  Company  v.  Sinnott  {d).  (They 
also  referred  to  Cope  v.  Thames  Haven  Dock  and  Railway 
Company  (e),  Ernest  v.  Nicholls  (^),  Arnold  v.  The  Mayor 
of  Poole  (A),  Regina  v.  Mayor  of  Stamford  («),  Frend  v. 
Dennett  {h)  and  Lamprell  v.  Billericay  Union  (/).) 


1858. 


Haigh 

V. 

North 

BlEBLET 

Union. 


Erle  J.  (i7i).  I  am  of  opinion  that  this  rule  should 
be  discharged.  The  question  is  one  rather  of  fact  than 
of  law.  Sanders  v.  St  Neots  Union  {b)  and  Clarke  v. 
Tlie  Guardians  of  the  CuchfieUl  Union  (n)  seem  to  me 
to  have  decided  that  an  action  lies  against  the  guardians 
of  an  Union  to  recover  money  for  work  and  labour, 
though  performed  under  a  contract  not  under  seal ;  and 
the  grounds  for  that  decision  are  elaborately  stated  by 
my  brother  Wightman  in  the  latter  of  these  two  cases. 
He  there  says:    ''wherever  the  purposes  for  which  a 


(a)  10  Exch.  867. 

(tf)  5  Bxch.  442. 

(0  3  Extsh.  841. 

(A)  4  Af.  ^  C?.  860. 

{k)  4  Com.  B.  N,  S.  576. 

(m)  Wightman  and  Hill  Js.  were  absent. 

(»)  1  Low.  ^  Af.  81. 

B.   B.    &   E.  3   L 


ib)  8  Q.  B,  810. 
(if)  B  E.^B.  347. 
Cff)  6  H.  L.  Ca.  401. 
(i)  6  Q.B.  433. 
(/)  3  Esth.  263. 
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corporation  is  created  render  it  necessary  that  work 
should  be  done  or  goods  supplied  to  carry  such  purposes 
into  effect — as  in  the  case  of  the  guardians  of  a  poor  law 
Union, — and  orders  are  given,  at  a  board  regularly  con- 
stituted and  having  general  authority  to  make  contracts, 
for  work  or  goods  necessaiy  for  the  purposes  for  which 
the  corporation  was  created,  and  the  work  is  done  or 
goods  are  supplied  and  accepted  by  the  corporation,  and 
the  whole  consideration  for  payment  is  executed,  the 
corporation  cannot  keep  the  goods  or  the  benefit,  and 
refuse  to  pay  on  the  ground  that  though  the  members 
of  the  corporation  who  ordered  the  goods  or  work  were 
competent  to  make  a  contract  and  bind  the  rest,  the 
formality  of  a  deed  or  of  affixing  a  seal  is  wanting,  and 
therefore  that  no  action  lies,  as  they  were  not  competent 
to  make  a  parol  contract,  and  may  avail  themselves  of 
their  own  disability."  In  the  present  case  the  work  and 
labour  had  been  performed,  and  was  performed  at  the 
request  of  the  Guardians;  and  was,  in  my  opinion,  inci- 
dental to  the  purposes  for  which  the  Guardians  were 
created.  They  had  appointed  a  proper  officer  to  manage 
the  Union  accounts :  they  had  reason  to  suspect  that  he 
had  been  guilty  of  fraud  and  embezzlement :  and,  bj 
their  first  resolution,  they  appointed  the  plaintiff  as  an 
accountant  to  give  them  information  upon  this  point 
Such  an  appointment  was  clearly  for  a  purpose  within 
the  general  scope  of  their  functions  as  Guardians,  namely, 
that  of  protecting  the  funds  of  the  Union.  AH  the  sub- 
sequent employment  of  the  plaintiff  by  the  defendants 
was  of  a  similar  description,  the  investigation  turning 
out  more  extensive  than  was  at  first  believed;  and  the 
plaintiff's  whole  time  was  taken  up  in  this  employment 
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No  valid  distiQction  can  be  drawn,  for  the  purposes  of       1858. 
this  case,  between  the  nature  of  the  services  rendered       hIioh 
by  the  plaintiff  and  those  sued  upon  in  the  two  cases       ^orth 
which  I  have  cited     In  London  Dock  Company  v.  iSth-      Bierlet 
nott{a)  the  Court  thought  that  the  contract  not  only 
admitted  of  its  being  under  seal,  but  could  be  more 
conveniently  made  under  seal  than  by  parol.     I  am  not 
aware  that  that  point  was  ever  taken  before ;  but,  what- 
ever its  weight,  it  does  not  arise  here :  the  facts  are  quite 
different 

Crompton  J.  I  am  of  the  same  opinion.  I  do  not 
think  the  provisions  of  the  Consolidated  Order  of  the  Poor 
Law  Commissioners  have  any  bearing  upon  the  case. 
The  question  is,  was  this  contract  one  to  which  the 
Guardians  easily  could,  and  were  bound  to,  affix  a  seal  ? 
I  feel  a  difficulty  in  distinguishing  this  case  from  London 
Dock  Company  v.  SinnoU  (a).  If  the  contract  were,  as 
has  been  contended,  a  contract  from  hour  to  hour,  it 
might  be  impossible  for  the  Guardians  to  affix  a  seal. 
But  if,  on  the  other  hand,  the  work  was  distiuct  and 
specified  work,  done  under  three  several  resolutions,  I 
should  doubt  very  much  whether  the  contract  should 
not  have  been  under  seal  Upon  the  whole,  the  evi- 
dence seems  to  me  in  favour  of  the  pluntiff:  but  I  feel 
sufficient  doubt  upon  it  to  induce  us  to  reserve  leave  to 
the  defendants  to  appeal. 

Rule  discharged. 

(a)  ^B.t  B.  347. 
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IN  THE  EXCHEQUER  CHAMBER. 

June  14th. 

HoDSOLL  against  Baxter. 

In  an  action      HPHE  record  in  the  Court  of  Qaeen's  Bench  was  as 

on  a  judgment,    A 

the  plaintiff  tollOWS. 

thiYrrtT^ara       "  ^^  ^^e  Queen's  Bench. 

a'n^mmo:;:'''  "The  13th  day  ofMayr  1857. 

of  The  C^'2*        "  JFityimd  to  wit    miliam  HodsoU,  by  Thomas  WilVs 

mon  Law  Pro-  his  attorney,  sued  Charles  WiMing  Baxter^  by  virtue  of 

cedure  Act, 

1852  (15  &  16  a  writ  issued  out  of  this  Court  indorsed  according  to 
and,onnonI      the  Common  Law  Procedure  Act,  1852,  as  follows, 
a^n^^ent        '^  The  following  are  the  particulars  of  the  plaintifiTs 

under  .ect  27.   ^j^j^^ 

^*  The  plaintiff  claims  of  the  defendant  the  sum  of 
24/.  lU.  \d.i  being  the  amount  of  debt  and  costs  reco- 
vered by  the  plaintiff  against  the  defendant  under  and 
by  virtue  of  a  judgment  recovered  in  Her. Majesty's 
Court  of  Queen's  Bench  on  the  13th  of  Aprils  1857, 
and  which  said  surn^of  24il  lis.  \d,  still  remains  wholly 
due  and  unpaid. 

**  And  the  said  Charles  Willding  Baxter^  has  not  ap- 
peared. Therefore  it  is  considered  that  the  said  William 
Hodsoll  do  recover  against  the  said  Charles  Willding 
Baxter  the  sum  of  24/.  lis.  Irf.,  together  with  5/.  17«. 
for  costs  of  suit." 

The  defendant  alleged  error,  which  the  plaintiff 
denied. 

T.  Bell,  for  the  party  alleging  error  (defendant  below). 
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The  plaintiff  has  signed  final  judgment^  on  the  assump-  1868. 
tion  that  sect  27  of  The  Common  Law  Procedure  Act,  "^[^^^^^ 
1852  (15  &  16  Vict  c.  76.),  applies  to  the  case  of  debt  g^xifiE 
on  judgment.  That  depends  upon  the  question  whether 
the  indorsement  can  be  made  on  the  writ  of  summons 
under  sect.  25.  Now  that  section  authorizes  the  pro- 
ceeding where  "  the  claim  is  for  a  debt  or  liquidated 
demand  in  money,  with  or  without  interest,  arising  upon 
a  contract,  express  or  implied,  as,  for  instance,  on  a  bill 
of  exchange,  promissory  note,  or  cheque,  or  other  simple 
contract  debt,  or  on  a  bond  or  contract  under  seal  for 
payment  of  a  liquidated  amount  of  money,  or  on  a 
statute  where  the  sum  sought  to  be  recovered  is  a  fixed 
sum  of  money,  or  in  the  nature  of  a  debt,  or  on  a  gua- 
rantee, whether  under  seal  or  not,  where  the  claim 
against  the  principal  is  in  respect  of  such  debt  or  liqui- 
dated demand,  bill,  cheque,  or  note.^  The  action  on  a 
judgment  is  not  included.  [fVilks  J.  Is  it  not  a  claim 
"in  the  nature  of  a  debt"?  Watson  B.  Debt  on  judg- 
ment is  the  highest  of  all  debts.]  Sect.  25  does  not 
apply  to  claims  of  so  high  a  nature.  The  costs  which 
make  part  of  the  debt  in  judgment  have  nothing  to  do 
with  "contract.**  None  of  the  precedents  of  special 
indorsement  given  in  No.  4  of  Schedule  (A.)  are  appli- 
cable to  debt  on  judgment.  If  the  Court  considers  that 
the  proceeding  is  correct,  it  is  of  course  unnecessary  to 
consider  whether,  if  it  were  incorrect,  error  would  lie. 

Watkin  Williams^  contra,  was  not  called  upon. 

Williams  J.  I  think  the  judgment  must  be  afiirmed. 
The  claim  is  within  the  spirit  of  the  enactment :  it  is 
out  of  the  question  to  suppose  that  the  Legislature 
intended  to  omit  such  a  case  as  this.     I^  then,  the 
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language  of  sect  25  can  be  construed  so  as  to  iuclode 
the  case,  it  ought  to  be  so  coustraed.  Now  it  seems  to 
roe  that  the  case  is  within  the  two  parts  of  the  section. 
If  you  take  the  word  'Vdebt,"  where  it  first  occurs,  by 
itself,  and  afterwards  apply  the  words  ^'liquidated  de- 
mand" to  '*  contract"  and  what  immediately  follows,  the 
word  'Mebt**  will  include  the  case.  And,  again,  looking 
at  the  later  words,  I  cannot  see  that  the  section  does  not 
include  all  cases  where  the  claim  is  "  in  the  nature  of  a 
debt" 


Martin  B.  concurred. 


WiLLES  J.  concurred. 


Bramwell  B.  I  am  of  the  same  opinion.  I  think 
the  word  *^debt**  comprehends  the  case:  at  any  rate 
this  is  a  '^  liquidated  demand." 

Watson  B.  It  is  clear  that  the  intention  of  the 
Legislature  was  to  comprehend  all  cases  except  claims 
for  unliquidated  damages. 

Judgment  affirmed. 


IN  THE  EXCHEQUER  CHAMBER. 


Monday, 
June  Nth. 


John  Jackson,  administrator  &c.  of  Oliver 
Jackson,  deceased,  appellant,  against  Ralph 
WoOLLET  and  Hannah  his  wife,  respondents. 


This  case,  decided  on  appeal  in  the  Court  of  Ex- 
chequer Chamber,  is  reported,  8  E.  Sf  B.  784. 
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Joseph  Rbmfry  against  Henry  Butler  and  }j^^{q^ 
Charles  Walton.  ^®*®1 


DECLARATION  for  money  received  by  defendants  pefcodant, 
"^  "*  beiDgpooeMed 

to  the  use  of  plaintiff,  and  on  accounts  stated.  of  shires  in  a 

Plea:  Never  indebted.     Issue  thereon.  banking com- 

On  the  trial,  before  Wigbtman  J.,  at  the  London  Sit-  Stracted'his 

tings  in  Easter  Term,  1857,   a  verdict  was  taken  by  S^rwekSff 

consent  for  the  plaintiff,  subject  to  a  case  in  substance  brokSr^pu^ 

as  follows.  9^^  *^ 

in  the  said 

The  plaintiff  is  a  gentleman  residing  Ac,  and  the  SJ"P*°^: 

Td6  two  bro- 

defendants  are  the  executors  of  Charles  WaUon^  de-  kers  agreed 
ceased,  late  of  &c  Charles  Walton^  deceased,  died  on  other  to  sell 
16th  AjniU  1856,  possessed  of  ten  shares,   numbered  gpectiyeij. 
&C.,  in  the  business  of  a  joint  stock  banking  Company  ^^^  membeTs 
called    The  Royal  British  Bank.      In  August,  1856,  fiVc^b^^ 
the  defendants,  as  such  executors,  instructed  Messrs.  «nd,  according 

to  tbe  custom 

Hieluns  &-  Harrison,  stock  and  share  brokers,  and  mem-  of  tbe  Stock 

Exchange,  the 
names  of  the 
principals  are  not  mentioned  at  tbe  time  of  sach  contract,  bnt  are  oommanicated  on 
tbe  day  preceding  the  day  on  which  the  sale  is  made ;  and,  on  the  day  last  mentioned, 
the  parties  execute  tbe  contract.  By  the  rules  of  tbe  Company,  transfers  could  not  be 
made  without  the  consent  of  the  directors;  and  seTen  days*  notice  of  transfer  must  be 
given  to  them :  bnt,  in  practice,  the  rules  of  the  Company  in  this  respect  were  not  strictly 
enforced.  In  this  case,  no  notice  was  given.  On  the  day  for  which  the  sale  was  made, 
dcfendant*ft  broker  obtained  a  blank  form  of  transfer  from  the  Comiiaay,  which  defendant 
executed  three  days  afterwards.  On  tbe  following  day,  defendant's  broker  delivered  the 
transfer  to  the  plaintiff's  broker.    On  that  day  the  Company  had  stopped  payment :  and 


decision  of  tbe  Committee  of  tbe  Stock  Exchange,  before  whom  the  question  had  been 
brought,  paid  tbe  purchase  money  to  defendant's  broker,  who  paid  it  over  to  defsndaiit. 
Afterwards  plaintiff  paid  the  sum  to  his  own  broker,  who  had  threatened  to  enforce  payment 
by  procedings  at  law. 


rlaintiff  having  sued  defendant  for  money  had  and  received,  on  the  ground  of  failure  of 
consideration :  Held,  bv  the  Court  of  Exchequer  Chamber,  aflftrming  tbe  judgment  of  the 
Court  of  Queen's  Bencn,  that  the  action  did  not  He. 
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1868.        bers  of  the  Stock  Exchange,  to  sell  the  said  ten  shares 

jisMVKY      ^"  *^®^^  account. 

BuTLKE  ^"  ^^^  ®*"^®  Auffust,   1856,   the  plaintiff  instructed 

Messrs.  Vipne  8f  Sons,  stock  and  share  brokers,  and 
members  of  the  Stock  Exchange,  to  purchase  for  him 
ten  shares  in  the  business  of  the  said  Company. 

On  21st  August,  1856,  Messrs.  ViffTie  jr  Sons  agreed, 
upon  these  instructions,  with  Messrs.  Hichens  jr  Har- 
rison for  the  purchase  of  the  said  ten  shares,  at  the  sum 
of  353/.,  from  the  29th  day  of  August,  1856,  which  was 
the  settling  day  on  the  Stock  Exchange  for  such  trans- 
actions. According  to  the  usage  and  practice  of  the 
Stock  Exchange,  all  dealings  take  place  between  the 
brokers,  members  thereof,  as  though  they  were  prin- 
cipals. No  written  contract  is  entered  into,  nor  any 
bought  or  sold  notes  delivered ;  but  each  broker  makes 
a  memorandum  of  the  transaction  in  his  own  book.  The 
names  of  the  principals  do  not  appear,  and  are  not  men- 
tioned at  the  time  of  the  contract.  Shares  are  sold  for 
a  particular  day  called  the  settling  day.;  and,  on  the 
day  immediately  preceding  it  (which  is  called  *'  name 
day"),  the  purchaser's  broker  delivers  to  the  broker  of 
the  seller  the  name  of  the  party  on  whose  behalf  the 
shares  are  purchased  and  to  whom  they  are  to  be  trans- 
ferred. On  the  28  th  August  (the  name  day  in  this 
instance),  Messrs.  Vigne  Sf  Sons  delivered  to  Messrs. 
Hichens  tf  HafTison  a  ticket  or  memorandum,  that  the 
ten  shares  above  mentioned  were  to  be  transferred  to 
the  plaintiff.  The  ticket  also  mentioned  the  price  at 
which  the  shares  were  sold. 

On  29th  August,  Messrs.  Hichens  8f  Harrison  sent 
their  clerk,  William  Theodore  Ansell,  to  the  bank,  with 
the  said  ticket  or  memorandum,  and  with  instructions 
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to  request  that  a  transfer  of  the  shares  should  be  pre-        i8dS. 
pared.     The  transfer  clerk  at  the  bank,  in  answer  to       Rbmfrt 
AnselVs  application  to  that  effect,  stated  that  Messrs.      btobb 
Hichens  8f  Harrison  could  prepare  the  transfer  them- 
selves; and  he  gave  to  Ansell  some  printed  forms  of 
transfer  to  fill  up.     Messrs.  Hichens  ff  Harrison,  accord- 
ingly*  on  the  same  day,  prepared  a  deed  of  transfer  of 
the  ten  shares  to  the  plaintiff  bj  filling  up  one  of  such 
forms,  which  was  executed  by  the  defendant  Butler  on 
the  30th  August,  and  by  the  defendant  Walton  on  the 
2d  September. 

About  half  past  1 1  of  the  morning  of  the  3d  September, 
Hichens  ^  Harrison  delivered  the  transfer  (unstamped) 
and  the  certificates  of  shares  to  Vigne  ^  Sons.  The 
Royal  British  Bank  had  stopped  payment  on  the  morn- 
ing of  the  same  day ;  and  Messrs.  Vigne  jr  Sons  refused 
to  accept  the  transfer  or  pay  the  purchase  money.  (A 
copy  of  the  deed  of  transfer  accompanied  the  case.)  In 
consequence  of  this  refusal,  Messrs.  Vigne  gf  Sons  were 
summoned  by  Hichens  ff  Harrison  on  the  following  day« 
4th  September,  to  appear  before  the  Committee  of  the 
Stock  Exchange  for  the  purpose  of  their  liability  to 
pay  the  amount  being  decided.  On  3d  September,  the 
plaintiff,  having  become  acquainted  with  the  fact  of  the 
stoppage  of  the  said  bank,  wrote  the  following  letter  to 
Messrs.  Vigne  jr  Sons. 

"  3d  September,  1856. 

"Pray  don't  pay,  even  if  the  Committee  say  you 
ought,  till  you  see  me,  and  get  my  express  permis- 
sion, as  I  believe  they  cannot  be  now  transferred  to 
me. 

On  4th  September,  1856,  Messrs.  Figne  tf  Sons  and 
Messrs.  Hichens  jr  Harrison   attended  the  said  Com- 
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1858.  mi  t tee  of  the  said  Stock  Exchange,  which  decided  that 
jtwcrar  Messrs.  Vigne  Sf  Sons  were  to  pay  to  Messrs.  HichenM  ^ 
BvTLBB.  HarrUon  the  said  purchase  money,  and  a  further  sum 
of  2h  for  the  stamp  of  the  deed  of  transfer,  which,  on 
the  same  day,  had  been  obtained  from  Messrs..  Vigne  tf 
Sons  by  Hichens  ^  Harrison^  and  had  been  stamped  by 
the  latter.  This  decision  was  duly  confirmed.  Messrs. 
Vigne  ^  Sons,  as  members  of  the  Stock  Exchange,  were 
bound,  by  a  rule  of  the  Stock  Exchange,  to  act  on  the 
decitton  of  the  Committee.  This  rule  was  in  the  fol- 
lowing terms.  "  In  all  cases  brought  under  the  consi- 
deration of  the  Committee,  their  decision,  when  con- 
firmed, is  final,  and  shall  be  carried  out  forthwith  by 
every  member  concerned  therein.'' 

Messrs.  Vigne  ^  Sons  accordingly,  notwithstanding 
the  instructions  of  the  plaintifiP,  paid  the  money,  amount- 
ing to  357/.,  to  Messrs.  Hichens  tf  Harrison,  who  have 
since  paid  it  to  the  defendants. 

Subsequently,  and  before  the  commencement  of  this 
action,  the  plaintifiP,  being  advised  that  Messrs.  Vigne  tf 
Sons  could  recover  at  law  against  him  the  sum  so  paid, 
and  upon  being  threatened  by  them  with  legal  proceed- 
ings to  recover  the  amount,  reimbursed  Messrs.  Vigne 
(f  Sons. 

The  Rm/al  British  Bank  was,  at  the  time  mentioned, 
incorporated  by  Royal  charter,  dated  the  17  th  day  of 
September,  1849,  which  contained  the  following  clauses. 

7.  That  the  name,  residence,  degree,  profession  or 
trade  of  every  proprietor  and  the  number  of  his  shares 
should  be  entered  in  a  book  to  be  provided  for  that 
purpose,  and  called  the  **  Shareholders'  Register,"  which 
should  be  kept  at  the  head  banking  house  aforesaid; 
and  that  the  Company  should,  from  time  to  time,  cause 
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to  be  printed,  and  kept  in  a  conspicuous  place  accessible        1858. 
to  the  public  in  the  said  head  banking  house,  a  list  of      Bj^nY 
the  registered  names  and  places  of  abode  of  all  the      butlbr, 
members  of  the  Company  for  the  time  being, 

10.  That  it  should  be  lawful  for  every  proprietor,  and 
every  person  claiming  in  his  or  her  right  in  any  way 
howsoever,  with  consent  of  the  Court  of  Directors,  to 
sell  and  transfer  by  deed,  duly  stamped,  in  which  the 
consideration  should  be  truly  stated,  the  shares  to  whicti 
he  or  they  should  be  entitled,  or  any  of  them,  to  any 
person  or  persons,  subject  nevertheless  to  the  conditions 
or  restrictions  therein  contained;  and  that  the  same, 
when  duly  executed,  should  be  delivered  to  the  secre- 
taiy  or  other  proper  oflScer  of  the  Company,  and  to  be 
kept  by  him;  and  that  he  should  enter  a  memorial 
thereof  in  a  book,  to  be  kept  at  the  head  banking  house 
aforesaid,  and  to  be  called  the  '*  Register  of  Transfers," 
and  should  indorse  such  entry  on  the  deed  of  transfer ; 
and  that  for  every  such  entry  and  indorsement  the 
Company  should  be  entitled  to  2s.  6d.;  and  that  such 
deed  so  indorsed  should  be  sufficient  evidence  of  the 
consent  of  the  Court  of  Directors. 

11.  That  the  person  or  persons  proposing  to  make 
any  transfer  of  shares,  or  the  person  or  persons  to  whom 
the  same  was  proposed  to  be  made,  should,  seven  days 
at  the  least  before  the  making  or  executing  any  such 
transfer,  deliver  to  the  Court  of  Directors,  at  the  head 
banking  house  aforesaid,  a  notice  in  writing  specifying 
the  number  of  shares  proposefl  to  be  transferred,  and 
the  name  or  names,  residence  or  rank,  profession  or 
trade  (and  if  representatives  their  character  or  title  as 
such),  as  well  of  the  person  or  persons  so  proposing  to 
transfer,  as  of  the  person  or  persons  to  whom  such 
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1858.        transfer  was  proposed  to  be  made,  and   the  price  or 
Hbjipi^y      consideration  (if  any)  proposed  to  be  given  for  tbe'same. 

12.  Provision  for  the  case  of  a  proprietor  changing 
his  residence,  name,  &c. 

13.  That  the  Court  of  Directors  should  prescribe  the 
form  of  the  transfer  of  the  shares ;  and  that  every  pur- 
chaser or  transferee  of  shares  should,  in  respect  of  the 
shares  purchased  by  or  transferred  to  him,  and  at  his 
own  expence,  when  required  by  the  said  Court,  execute 
this  or  any  supplementary  deed  or  deeds,  and  enter  into 
such  covenant  with  the  Company  to  observe  fulfil  and 
perform  all  the  clauses,  conditions  and  stipulations 
therein  contained,  as  by  the  said  Court  should  be 
required. 

14.  That,  if  any  person  who  should  acquire  any  share 
by  transfer,  and  who  should  not  have  executed  this  or 
some  supplementary  deed,  should  refuse  or  neglect  to 
execute  the  same  or  any  supplementary  deed,  for  three 
months  after  notice  in  writing  requiring  him  so  to  do 
should  have  been  sent  to  him  as  thereinafter  provided, 
it  should  be  lawful  for  the  Court  of  Directors  to  declare 
his  shares,  and  all  benefit  and  advantage  thereof,  to  be 
forfeited  for  the  benefit  of  the  other  members  of  the 
Company ;  and  that  the  same  should  thereupon  be 
forfeited  accordingly,  subject  to  the  power  of  remission 
thereinafter  contained. 

16.  That,  upon  every  sale  or  transfer  of  shares  or 
change  of  proprietorship  therein,  the  then  existing  cer- 
tificate should  be  given  up  to  be  cancelled,  and  should 
forthwith  be  cancelled  accordingly,  and  that  a  new 
certificate  should  be  given  to  the  new  proprietor  in 
respect  of  the  shares  transferred  to  or  taken  by  him ; 
and  that,  if  any  of  the  shares  included  in  the  certificates 
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80  given  up  should  be  retained  by  the  old  proprietor,  a  iq^q^ 
new  certificate  in  respect  thereof  should  be  issued  to  B,KMnY 
him,  without  any  other  fee  than  that  paid  on  the  transfer; 
and  that  the  production  of  any  certificate  should  at  all 
times  be  good  prima  facie  evidence  of  the  title  of  the 
person  holding  the  same  as  proprietor  of  the  shares 
therein  mentioned. 

17.  That,  whenever  any  shares  should  become  forfeited 
or  duly  and  efiectually  transferred  to  or  vested  in  a  new 
proprietor  qualified  to  hold  the  same,  the  former  pro- 
prietor should,  except  as  thereinafter  provided,  be  freed 
and  released  from  all  future  responsibility  and  obliga- 
tions to  the  Company  in  respect  of  such  shares,  and 
exonerated  and  discharged  from  all  subsequent  claims 
and  demands  of  the  Company  in  such  respect,  and  firom 
all  future  observance  and  performance  of  the  covenants, 
conditions,  stipulations  and  agreements  in  the  now  being 
recited  or  in  any  supplementary  deed  contained;  and 
that  the  person  to  whom  any  transfer  should  be  made 
should  take  the  shares  subject  to  the  obligations  of  the 
person  transferring  the  same. 

18.  That  all  the  general  afiairs,  business  and  concerns 
of  the  Company  should  be  under  the  management, 
superintendence  and  controul  of  the  Court  of  Directors 
as  thereinafter  constituted;  and  that  they  should  have 
the  entire,  sole  and  exclusive  controul,  management  and 
disposal  of  the  stocks,  funds,  estates,  property  and 
revenues  of  the  Company,  and  should  regulate  and 
determine  the  mode  and  terms  of  carrying  on  the 
business  thereof.  (Provision  for  appointing  a  general 
manager.) 

49.  (Provision  for  payment  of  calls  by  proprietors,  to 
enable  them  to  sell  shares,  vote  &c.)    Nor  should  any 
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1858.        proprietor  be  entitled  to  vote  at  any  meeting  of  pro- 
BjaiWRT      prietors  in  respect  of  any  shares  of  which  he  should  not 
Butler,      ^*^®  ^^^  ^^®  registered  proprietor  for  the  space  of  six 
months  at  the  least  before  such  meeting. 

Since  the  morning  of  the  3d  September  the  said  Rayed 
British  Bank  never  resumed  business,  but  have  become 
bankrupt 

The  defendant,  Charles  Wal^n,  is  the  son  of  the  said 
Charles  Walton  deceased,  and  was,  at  the  time  of  the 
transfer,  himself  a  shareholder  in  the  said  bank.  Neither 
the  defendants  nor  the  plaintiff,  nor  either  of  their 
respective  brokers,  delivered  to  the  Court  of  Directors 
any  written  notice  as  required  by  the  1 1th  clause  of  the 
said  charter;  nor  was  any  consent  of  the  said  Court  of 
Directors,  otherwise  than  as  appears  herein,  obtained 
for  the  sale  or  transfer  of  the  said  shares.    For  some 
time  before  the  sale  of  the  said  shares,  and  up  to  the 
stoppage  of  the  Bank,  it  had  not  been  the  practice  of 
the  Court  of  Directors,  in  cases  of  sales  of  shares  in  the 
said  Company  upon  the  Stock  Exchange,  to  require  a 
seven  days  notice  to  be  left  with  or  given  to  them  under 
the  11th  section.     In  some  instances  no  notice,  and  in 
most  less  than  seven  days'  notice,  was  given  without 
objection  on  the  part  of  the  Directors.    The  course  of 
.  business  of  the  Court  of  Directors  was  to  allow  their 
transfer  clerk  to  deliver  out  printed  forms  of  transfer  to 
stock  brokers  making  application  for  a  transfer  of  shares 
for  the  purpose  of  the  same  being  filled  up  and  executed, 
and  for  such  brokers  to  fill  up  these  forms,  and  to  pro- 
cure their  execution  by  the  vendors.     The  transfers 
were  then  delivered  to  the  brokers  of  the  purchasers, 
who  caused  the  purchasers  to  execute  them;  and  the 
deeds  were  then  delivered  by  the  purchasers'  broker  to 
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the  transfer  clerk;  and  they  were  then  generally  laid        1858. 
before  the  Board  of  Directors  by  the  secretary.     Occa*      jj^^^^ 
sionally,  however^  the  transfer  clerk  registered  the  deeds      5^^^^ 
in  the  books  of  the  Company,  without  submitting  them 
to  the  Directors.    In  most  cases,  the  deeds  were  then 
registered  as  a  matter  of  course ;  and^  in  some  instances, 
the  attention  of  the  Directors  being  called  to  transfers 
which  appeared  to  be  objectionable,  the  Directors  post- 
poned the  perfecting  the  proposed  transfer  by  registration 
until  the  circumstances  of  the  case  had  been  inquired 
into ;  but  in  no  case  did  the  Directors  ultimately  refuse 
their  consent  to  a  transfer. 

The  Bank  did  not  consent  to  the  transfer  of  any  shares 
after  the  3d  of  September. 

The  Court  is  to  be  at  liberty  to  draw  such  inferences 
from  the  facts  above  stated  as  a  jury  might  draw. 

The  question  for  the  opinion  of  the  Court  is,  Whether 
or  not  is  the  plaintiff  entitled  to  recover  in  the  said  action. 

If  the  Court  should  be  of  opinion  that  he  is  so  entitled, 
the  verdict  for  the  plaintiff  is  to  stand  for  such  sum  as 
the  Court  shall  direct.  If  the  Court  should  be  of  a 
contrary  opinion,  a  nonsuit  is  to  be  entered. 

The  case  was  argued  in  the  Court  of  Queen's  Bench 
on  16th  January^  1868. 

C  W.  Woody  for  the  plaintiff.  The  money  has  been 
paid  by  the  plaintiff  to  the  defendants  upon  a  con- 
sideration which  has  totally  failed ;  since  the  shares  for 
which  the  money  was  paid  have  not  been  transferred, 
and  the  directors  have  not  consented  to  the  transfer. 
\Wightman  J.  When  the  plaintiff  paid  his  money,  he 
knew  all  the  circumstances.]     He  was  then  bound  to 
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1858.  pay  his  own  broker;  but  he  is  entitled  to  recover  the 
Kemfbt  money  back  from  the  defendants.  The  question  has 
BuTLBB.  ^^^^  before  Kinderskj/  V,  C. ;  In  re  The  Royal  British 
Bank^  Ex  parte  Walton  (a) ;  who  decided  that,  under 
such  circumstances  as  the  present,  the  original  owner 
of  the  shares  still  remained  liable  as  a  contributory,  no 
transfer  having  been  effected.  In  Wilkinson  v.  Lloyd  (4) 
the  plaintiff  bought  shares  in  a  company  from  the  de- 
fendant, and  paid  him  for  them:  but  the  directors 
refused  to  permit  the  transfer :  and  it  was  held  that  the 
plaintiff  might  recover  back  the  purchase  money  in  an 
action  for  money  had  and  received,  it  being  the  duty 
of  the  defendant  to  obtain  the  assent  of  the  directors. 
[Wightman  J.  The  money  there  was  paid  before  any 
refusal  to  transfer  was  known  to  the  party  paying. 
The  plaintiff's  broker  appears  here  to  have  very  pro- 
perly paid  the  broker  of  the  defendants  upon  a  prin- 
ciple of  honour  as  between  the  two.]  That  being 
so,  the  plaintiff's  broker  could  have  enforced  pay- 
ment from  him;  Stray  v.  Taylor  (c).  [Wightman  J. 
On  3d  September,  the  plaintiff  refused  to  accept  the 
transfer:  was  not  his  payment,  after  that,  voluntary? 
Lord  Campbell  C.  J.  Is  he  not  bound  by  what  his 
agent  did  ?  Coleridge  J.  Is  not  the  payment  by  the 
agent,  with  knowledge  of  the  facts,  payment  by.  the 
principal  ?  Lord  Campbell  C.  J.  Your  client  escaped 
a  peril.  Wightman  J.  Did  he  wish  to  be  registered, 
after  he  had  learned  that  the  Bank  had  stopped  pay- 
ment?]    It  was  the  business  of  the  defendant,  or  his 

(a)  26  L,  J,  N,  S.  Chan.  646.  (6)  7  Q.  B.  27. 

(c)  2  Cam.  B,  N,  S.  197,  in  Exch.  Ch.,  affirming  the  judgment  of 
Com.  B.  in  Taylor  v.  Stray,  2  Com.  B.  S.  S.  176. 
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broker,  to  obtain  the  consent  of  the  directors  within  a        1858. 
reasonable  time:  he  has  not  done  so;  and  the  failure      BsMnLr" 
of  the  Bank  has  now  made  the  transfer  impossible.  Bunss. 

Phipsan,  contrll,  was  not  called  upon. 

Lord  Campbell  C.  J.  It  must  be  taken  that  pay- 
ment was  made  by  the  plaintiff  with  full  knowledge  of 
the  facts.  Nor  has  any  thing  since  occurred  to  prejudice 
him.  The  case  is  quite  distinguishable  from  Wilkinson 
V.  Lloyd  {a).  As  to  the  case  before  Vice  Chancellor 
Kindersleyt  I  agree  with  him :  the  plaintiff  here  is  cer^ 
tainly  not  the  shareholder. 

CoLERiDOB  J.  We  decide  only  that,  assuming  plaintiff 
to  have  had  no  consideration  for  his  purchase,  it  was 
made  with  full  knowledge  of  the  facts;  and  he  cannot 
recover  the  money  back.  He  had  full  notice:  the 
exceptional  circumstance  of  the  stoppage  of  the  Bank 
was  known  to  all  parties,  and  stopped  the  completion 
of  the  transfer.     After  that,  the  payment  was  made. 

WiQHTM AN  J.  I  am  of  the  same  opinion.  The  case 
falls  within  the  general  rule  that  money  paid  with  full 
knowledge  of  the  facts  cannot  be  recovered  back. 

(Cbompton  J.  had  left  the  Court) 

Judgment  for  defendants. 

IN  THE  EXCHEQUER  CHAMBEB. 

The  plaintiff  having  appealed  against  this  judgment^  Mouduy, 
the  case  was  now  argued  in  the  Exchequer  Chamber. 

(a)  7  Q.  B.  27. 
B.   B.   &  E.  3   M 
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1858.  C.  W.  Woody  for  the  appellant  (plaintiff  below),  re- 

^Y,yLYKT      Plated  the  arguments  urged  in  the  Court  below. 
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Karslake^  for  the  respondents  (defendants  below),  was 
not  called  upon. 

Williams  J.  I  am  of  opinion  that  the  judgment  of 
the  Court  of  Queen's  Bench  must  be  affirmed.  It 
cannot  be  said  that,  according  to  the  custom  of  the 
Stock  Exchange,  the  time  had  arrived  at  which  defend- 
ants ought  to  have  completed  the  transfer.  When  we 
look  narrowly  at  this  claim,  it  appears  that  the  only 
ground  for  it  is  that  the  plaintiff  has  not  obtained  the 
transfer  for  which  he  paid.  But  that  does  not  authorize 
him,  under  such  circumstances  as  these,  to  get  back  his 
money  from  the  seller. 

Mabtin  B.  concurred. 
WiLLES  J.  concurred. 

BramwellB.  I  am  ofthe  same  opinion.  Ithink  that  the 
committee  of  the  Stock  Exchange  decided  on  the  ground 
that  the  defendants  had  done  all  that  they  were  bound  to 
do :  and  in  that  I  think  the  committee  were  right  If, 
however,  they  proceeded  on  the  more  technical  ground, 
that  the  transfer  was  to  be  completed  on  a  future  day, 
and  that  the  time  for  completion  had  not  arrived,  I  do 
not  see  what  evidence  there  was  that  a  reasonable  time 
had  in  fact  elapsed.  It  is  said  that  the  transfer  has  now 
become  impossible.  But  whose  fault  is  that  ?  It  seems 
to  me  that  the  decision  of  the  Court  below  is  both 
formally  and  substantially  right. 

Watson  B.  and  Btles  J.  concurred. 

Judgment  affirmed. 
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Daltell  against  Tybeb  and  others.  jm^l\7iit 

'T^HE  declaration  stated  that,  at  the  time  of  committing  h.,  the  lessee 

the  grievances  thereinafter  mentioned,  defendants  hiredlftSm 

were  possessed  of  a  certain  steam  ship,  then  being  navi-  foVo"e*dly, 

gated  by  their  servants ;  and  plaintiff  was  then  lawfully,  'nd*^J"fo 

and  with  the  consent  of  defendants,  a  passenger  for  hire  *«wj  incarry- 

*      r  ^  iDg  his  pis- 

on  board  the  said  steam  ship ;  and  it  then  was  the  duty  angers  across. 

.  .  .  I*®  received 

of  defendants  to  navigate  the  said  steam  ship  with  rea-  the  fares :  and 

defendants 

sonable  care  and  skill,  and  to  provide  the  same  with  all  were  paid  by 

fit  and  proper  and  necessary  tackle  and  ropes:  yet  de-  bireofthe^uff; 

fendants,  neglecting  their  said  duty,  did  not  then  navi-  Ij^  ^e  crew. 

gate  the  steam  ship  with  such  reasonable  care  and  skill,  ^ja  Ji^^vr^^ 

and  did  not  then  provide  the  same  with  such  fit  and  with  and  paid 

^  H,  for  being 

proper  and  necessary  tackle  and  ropes :  whereby,  and  by  carried  acroM 

the  ferry  at  all 

the  breaking  of  part  of  the  tackle  used  about  the  said  times  daring 

vessel,  plaintiff  was  struck  in  the  face  and  greatly  in*  on  board' tbo 

1    o  tug,  from  H.*% 

jured,  &C.  piSr.asapas- 

Pleas.     1.  Not  guilty.    2.  That  defendants  were  not  Jl'JIJ^^of  ^'^ 

possessed  of  the  said  steam  ship  navigated  by  their  ser-  jhTnc^li  en/ 

vants  as  alleged.     3.  That  plaintiff  was  not  lawfully  and  ^^  **»«  crew 

with  the  consent  of  defendants  a  passenger  for  hire  on  broke;  and 

*  plaintiff,  while 

board  the  said  steam  ship.    4.  That  it  was  not  the  duty  on  board,  was 
of  defendants  to  navigate  the  said  steam  ship  with  the      Ueld,  that 

care  and  skill,  and  to  provide  the  same  with  the  tackle  to  recover' 

and  ropes,  as  alleged.     Issue  on  all  the  pleas.  fendants  for 

There  was  also  a  special  plea,  which  was  demurred  ''JJjJjj^*'^**' 
to,  not  material  to,  or  referred  to  in,  the  argument  or 
judgment  in  the  present  case. 

3  M  2 
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1858.  On  the  trial,  before  Byles  J.,  at  the  last  Spring  Assizes 

Daltell  ^^^  Liverpool,  it  appeared  that  Hetherington,  the  lessee 
Ttrer.  ^°^  occupier  of  a  steam  ferry  plying  between  Liverpool 
and  Rock  Ferry,  had,  on  the  day  in  question^  hired 
from  the  defendants^  who  represent  The  Liverpool  Steam 
Tug  Company,  one  of  their  steam  togs,  for  that  day 
only,  to  assist  him  in  carrying  passengers  across  between 
Liverpool  and  Rock  Ferry,  there  being  an  unusual 
number  of  passengers  on  that  day,  owing  to  a  regatta. 
Hetherington  paid  the  Company  10/.  10«.  for  the  use  of 
the  steam  tug  for  that  day,  he  receiving  the  ferry  fares 
from  the  passengers,  and  the  Company  supplying  and 
paying  the  master  and  crew.  The  plaintiff  was  a  yearly 
contractor  with  Hetherington,  and  was  entitled  to  cross 
by  Hetherington^s  ferry  when  and  as  often  as  he  chose. 
On  the  day  in  question  he  went  on  board  the  steam 
tug,  at  Liverpool,  from  Hetherington's  landing  pier,  for 
the  purpose  of  so  crossing.  On  arriving  at  Rock  Ferry, 
a  bolt,  attached  to  a  rope  thrown  out  from  the  tug  to 
attach  it  to  the  pier,  broke,  through  the  mbmanagement 
of  the  master  and  crew,  and  struck  and  injured  the  plain- 
tiff, who  was  standing  upon  the  deck. 

It  was  objected,  on  behalf  of  the  defendants,  that,  as 
they  must  be  taken  to  have  transferred,  for  that  parti* 
cular  day,  all  dominion  in  the  vessel  and  crew  to  Heth- 
erington, he,  and  not  the  defendants,  was  liable  for  any 
negligence  in  the  management  of  the  vessel ;  and,  fur- 
ther, that  the  plaintiff,  having  paid  Hetherington  for  the 
passage,  was  not  a  passenger  for  hire  to  be  paid  to  the 
defendants.  The  learned  Judge  reserved  leave  to  move 
upon  both  points,  and  left  it  to  the  jury  to  say,  first, 
whether  the  defendants  had  been  guilty  of  negligence, 
and,  if  so,  and  unless  the  plaintiff  had  been  guilty  of 
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negligence^  what  was  the  amount  of  damages.     The        1858. 
jury  found  a  verdict  for  the  plaintiff.  Daltell" 


AihertoHi  in  last  Easter  Term,  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside  and  a 
verdict  entered  for  the  defendants  on  the  pleas  of  Not 
guilty  and  Not  possessed,  **  on  the  grounds  that  the  master 
and  crew"  of  the  tug  "  were  not  the  servants  of  the  defend- 
ants at  the  time  of  the  accident/'  ^^or  persons  for  whose 
negligent  navigation  the  defendants  were  responsible  in 
point  of  law;  and  also  why  a  verdict  should  not  be 
entered  for  the  defendants  on  the  third  plea,  on  the 
ground  that  the  plaintiff  was  not  a  passenger  for  hire 
payable  or  to  be  paid  to  the  defendants;  and  also  why 
a  verdict  should  not  be  entered  for  the  defendants  on 
the  fourth  plea,  on  the  grounds  that  no  distinct  matter 
of  fact  was  proved  in  support  of  the  averment  of  duty 
traversed  by  the  fourth  plea,"  <^  and  that  the  facts  stated 
without  such  averment  do  not  raise  the  duty  f  or  why 
the  judgment  should  not  be  arrested,  <'on  the  ground 
that  the  declaration  does  not  shew  any  contract  or  other 
ground  of  action  against  the  defendants  for  the  negli- 
gence relied  on." 

Edward  James  and  C.Milward  now  shevfed  cause.  First, 
the  defendants  are  liable  for  the  negligence  of  the  master 
and  crew.  The  jury  have  found  that  there  was  such 
negligence;  and  the  master  and  crew  were  found  and 
paid  by  the  defendants,  and,  as  regarded  the  manage- 
ment of  the  vessel,  were  entirely  under  their  controul 
and  authority,  and  were  their  servants,  not  Hethering* 
ton*8.  The  defendants,  therefore,  are  responsible  for  the 
negligence  of  their  servants,  according  to  the  result 


Ttbeb. 


Ttreb 
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1858.  of  Laugher  v.  Pointer  (a),  Quarman  v.  Burnett  (i) 
Dalyeli.  *^"^  Milligan  v.  W^dye  (c).  ^/&n  v.  Hayward  (rf)  shews 
upon  what  principles  to  determine  whether  or  not  the 
relation  of  master  and  servant  exists  between  the  em- 
ployer and  employed,  so  as  to  render  the  former  liable 
for  the  misfeasance  of  the  latter.  Fenton  v.  The  City  of 
Dublin  Steam  Packet  Company  (e)  is  precisely  in  -point 
Schuster  v.  McKellar  (g)  is  also  an  authority  for  the 
plaintiff.  [Erie  J.  The  decision  in  that  case  turned 
rather  upon  the  particular  facts  of  the  case,  as  regarded 
the  position  of  the  owner  of  the  ship.]  The  general 
principle  is  laid  down  by  the  Court  in  giving  judgment. 
Here,  as  in  that  case,  the  owner  of  the  ship  is  in  pos- 
session of  it  by  his  master  and  crew:  the  hiring  by 
Hetherington  was  a  locatio  navis  et  operarum  roagistri  et 
nauticorum  :  and  the  owner  therefore,  and  not  the  hirer, 
is  liable  for  negligence  in  the  management  of  the  ship. 
Secondly,  it  is  contended  that,  as  the  plaintiff  paid 
Hetherington,  not  the  defendants,  for  his  passage,  he  was 
not  a  passenger  for  bird  on  board  the  steam  tug,  as 
alleged  in  the  declaration.  But  he  was  *•  lawfully"  "on 
board,"  as  "a  passenger,"  ''with  the  consent  of  de- 
fendants,'* as  alleged ;  and,  that  being  so,  he  is  entitled 
to  sue  them  for  negligence  in  the  management  of  the 
vessel,  which  the  defendants  must  be  held  to  have  under- 
taken, with  him  and  the  other  passengers,  to  navigate 
with  proper  care.  The  question  as  to  hire,  in  that  case, 
becomes  immaterial ;  Pippin  t.  Sheppard  (A),  Gladwin 
T.  Steggall{%)\  which  decisions  are  noticed  and  upheld  by 

(a)  b  B.^C.  517.  (()  6  Af.  ^  If.  499. 

(c)  UA.^E.  737.  {d)  7  Q,  B.  960. 

(<)  QA.^E.  835.  (p)  1  E,^  B,  10%. 

{h)  11  Price,  400.  (i)  5  New  Co,  733. 
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the  Court  in  Longmeid  v.  HoOiday  {a).\   Marshall  v.  The        ^^^^' 
Yarkf  Newcastk^  and  Berwick  Railway  Company  {b)  is  also      D^ltell 
an  authority  as  to  this  point  Ttksk. 

Thirdly,  as  the  jury  have  found  that  there  was  negli- 
gence on  the  part  of  the  defendants  in  the  management 
of  the  vessel,  the  averment  in  the  declaration,  that  it 
was  the  duty  of  the  defendants  to  use  reasonable  care 
and  skill  in  navigating  the  vessel,  was  proved. 

AtherUm  and  J.  C.  Heathy  contra.  First,  the  master 
and  crew  were  the  servants  of  Hetheringtony  not  of  the 
defendants.  Hetherington  had  clearly  contracted  with 
the  plaintiff  to  carry  him  with  proper  care ;  and  that  dis- 
tinguishes the  case  from  Laugher  v.  Pointer  (c)  and  that 
class  of  cases,  cited  for  the  plaintiff,  where  the  action 
was  independent  of  and  apart  from  any  contract  what- 
ever with  the  plaintiff.  Here  the  declaration  sets  up  a 
cause  of  action  of  tort,  founded  on  a  contract ;  the  action, 
therefore,  must  be  brought  against  the  person  with  whom 
the  contract  is  made,  that  is,  Hetherington ;  Calvin  v.  New^ 
berry  (d).  [JSrle  J.  But,  in  case  of  misfeasance,  is  not 
the  person  immediately  guilty  of  it  liable,  at  all  events, 
as  well  as  the  contracting  party?]  Not  in  an  action 
founded  on  the  contract;  Jennings  v. Rundall (e),  Wtn^ 
terbattam  v.  Wright  (g).  That  principle  is  recognised  in 
Legge  v.  Tucker  (A)  and  Blakemore  v.  Bristol  and  Exeter 

(«)  6  Eseh.  761.  (P)  U  Cam.  B.  656. 

(t)  b  B.^C.  647. 

{d)  In  Dom.  Proc.  1  Cl.^F.  283.,  afiBrming  the  judgment  of  Exch. 
Ch.  in  Newbtrry  y.  Cohin,  7  Bing,  190.  \  S.  C.  \  Cr.  ft-  /.  192;  which 
revened  the  judgment  of  K.  B.  in  Cohin  t.  Newbtrry,  S  B.  ^  C.  166. 

(e)  8  T.  R.  336.  (9)  ^0  M.  (r  ^'  !<»• 

(A)  }  H.^  N,  600. 
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1858.        Bailway  Company  (a).    The  contract  was  with  Hether^ 

Daltw^  tiiy^oii :  the  maater  and  crew,  therefore}  are  liable,  if  at 

Ttbsb,      ^^^*  ^^  ^^^  servants  of  Hetheringion;  and  therefore  the 

second  plea,  which  alleges  that  the  defendants  were  not 

possessed  of  the  ship,  navigated  by  their  servants,  is 

sustained. 

Secondly,  the4)laintiff,  as  has  already  been  contended, 
was  not  a  passenger  for  hire  on  board  the  steam  tug : 
and,  if  not,  the  defendants  are  not  liable.  The  cases 
cited  for  the  plaintiff  on  this  point  are  distinguishable. 
In  Marshall  v.  The  Yorh^  Newcastle,  and  Berwick  Bail-* 
way  Company  (i).  Pippin  v.  Sheppard  (c)  and  Gladwell 
V,  SteggalKjd)  there  was  a  distinct  retainer:  just  as  in 
Coggs  V.  Bernard  (e)  there  was  a  contract  with  the 
plaintiff  to  deal  carefully  with  the  goods.  [Erie  J.  If 
Hetheringion  pays  the  defendants  for  the  use  of  the  ship 
to  carry  the  plaintiff,  and  they  do  so  carry  hitn,  are  they 
not  retained,  for  hire  and  reward,  to  carry  the  plaintiff? 
Suppose  A,,  at  JS.'s  request,  pays  a  surgeon  to  attend  £,, 
and  the  surgeon  maltreats  JS„  is  not  the  surgeon  liable 
at  the  suit  of  B,  ?]  Not  in  an  action  founded  oo  a 
contract  between  B.  and  A. 

Thirdly,  the  duty  alleged  in  the  declaration  and 
traversed  by  the  fourth  plea  was  not  proved.  That 
depends  upon  the  questions  already  argued  as  to  the 
liability  of  the  defendants  to  the  plaintiff  under  their 
engagement  with  Hetheringion,  and  his  engagement  with 
the  plaintiff. 

Fourthly,  the  declaration  is  bad  in  arrest  of  judgment 
If  the  words  as  to  hire  in  the  declaration  be  struck  out, 
the  declaration  shews  no  liability  on  the  part  of  the 

(a)  8  E.  ^  B.  1035.  (6)  11  Com.  B.  655. 

(c)  1 1  Price,  400.  (rf)  6  Sew  Ca,  733U 

(e)  2  Ld,  Raym.  909. 
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defendants :  if  the  words  remain,  they  must  be  construed  IS5H. 

according  to  the  facts  proved ;  and  the  only  hiring  proved  Daltbll 

is  a  hiring  of  Hetheringtoriy  which  would  not  render  the  xt&eb, 
defendants  liable ;  Dartnatt  v.  Howard  {a). 

(WiGHTMAN  J.  was  absent.) 

Erlb  J.  I  am  of  opinion  that  this  rule  should 
be  dischai^ed.  I  take  it  to  be  shewn  by  the  evidence 
that  the  plaintiff  had  made  a  contract  with  Hetheringion 
to  be  conveyed  across  the  ferry ;  and,  for  the  purpose 
of  being  so  conveyed,  went  on  board  the  vessel  hired, 
with  its  crew,  for  that  purpose,  by  Hetherington  from  the 
defendants,  and,  while  on  board,  suffered  injury  from  the 
negligence  of  the  crew.  The  question  is,  are  the  de- 
fendants liable  for  that  negligence  ?  They  were,  by  their 
crew,  in  possession  of  the  vessel;  and  I  am  of  opinion 
that,  if  the  negligence  in  question  had  injured  a  mere 
stranger,  not  on  board,  but  standing,  for  instance,  on  the 
pier  at  the  time,  they  would  have  been  liable.  That  is 
established  by  Quarman  v.  Burnett  (i)  and  Fenton  v.  JTie 
City  of  Dublin  Steam  Packet  Company  (c).  Then,  can  the 
plaintiff  lose  a  right  of  action  which  he  would  have  had 
as  a  stranger  merely  because  he  was  a  passenger  for  hire 
paid  to  Hetheringtony  and  not  to  the  defendants?  He 
clearly  loses  no  right  of  action  against  them,  though  he 
may  possibly  acquire  an  additional  right  against  Hether-, 
ington.  Pippin  v.  Sheppard{d\  GladweU  v.  SteggaU{e) 
and  Marshall  v.  The  York,  Newcastle  and  Berunch 
Railway  Company  (g)  decide  that  the  question  whether 

(a)  AB.^C.  345.  (6)  6M.^W.  49d. 

(c)  B  A.Sf  E.  835.  (d)  11  Price,  400. 

{e)  5  New  Ca.  733.  (^)  U  Cam.  B,  655. 
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1858;  there  was  an  actual  retainer  of  the  defendants  bj  the 
Daltell  "  plaintiff  for  hire  does  not  affect  their  liability  for  negli- 
Ttrbb.  gcnce  of  this  character.  It  was  much  pressed  upon  us 
that  the  declaration  was  not  proved.  I  am  of  opinion 
that  it  was  proved,  taking  the  words  of  it  in  their  ordi- 
nary meaning.  That  the  plaintiff  was  a  passenger  for 
hire  was,  I  think,  proved  by  the  evidence  that  he  had 
hired  HetheringUm  to  convey  him,  and  that  Hetheringtm 
had  hired  the  defendants  for  that  purpose.  It  was  also 
proved  that  the  plaintiff  was  on  board  the  vessel  with 
the  consent  of  the  defendants,  and,  as  I  have  already 
said,  that  they  were  in  possession  of  the  vessel  I 
further  think  that,  making  all  intendments  in  favour  of  the 
plaintiff,  as,  the  above  facts  being  proved,  we  ought  to  do, 
the  allegation  as  to  the  duty  of  the  defendants  to  provide 
proper  tackle  and  to  navigate  with  reasonable  care  was 
also  proved;  and  negligence  in  the  navigation  was 
clearly  shewn.  The  substance  of  the  case,  therefore,  is 
in  favour  of  the  plaintiff;  and,  for  the  reasons  which  I 
have  given,  I  think  the  technical  objections  cannot  be 
sustained. 

(Crompton  J.  was  absent) 

Hill  J.  It  is  clear,  according  to  the  principle 
laid  down  in  Laugher  v.  Pointer  {a)  and  a  series  of 
authorities,  most  of  which  are  cited  in  the  alignment 
and  judgment  in  Quarman  v.  Burnett  (b),  that  the  crew 
of  the  steam  tug  were  the  servants  of  the  defendants. 
The  defendants  had  hired  and  paid  them,  had  entire 
controul  over  them,  and  had  power  to  substitute  others 
in  their  place ;  and  the  defendants  also  had  power  to 

(a)  SB.^C.  547.  (6)  6  ilT.  ^  If .  499. 
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add  to  or  alter  any  portion  of  the  tackle  of  the  vessel.  1858. 
They  were,  therefore,  responsible  for  any  negligence  of  daltbll 
the  crew,  or  failure  of  the  tackle.  I  think,  moreover,  ^Jj^.^ 
that  it  is  wholly  immaterial  whether  or  not  the  plaintiff 
was  a  passenger  for  hire,  either  with  Hetherington  or 
with  the  defendants.  If  he  had  been  a  mere  stranger, 
standing  on  the  pier  at  the  time,  and  had  been  injured, 
he  would  have  had  a  right  of  action  against  the  defend- 
ants; and  that  right  is  certainly  not  destroyed  by  the 
fiujt  of  his  being  on  boatd,  as  it  is  clear  he  was,  with  the 
consent  of  the  defendants,  even  if  not  for  hire  payable  to 
them.  As  to  the  third  point,  I  think  that  the  allegation 
as  to  the  duty  of  the  defendants  must  be  read  as  my  brother 
ErU  takes  it;  and  that,  so  reading  it,  it  is  quite  clear  that 
it  was  the  duty  of  the  defendants  to  navigate  the  vessel 
so  as  not  to  endanger  the  life  or  limbs  of  any  persons, 
and  that  they  failed  in  their  duty.  The  declaration, 
therefore,  in  my  opinion,  is  proved;  and  the  rule  must 
be  discharged. 

Rule  discharged. 
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Lucas  and  another  aqainsi  Bristow.  wednetdai^, 

^  June  16tD. 

^PHE  declaration  stated  that    defendant    bought  of  Pluntieitold 

X,..»  ,*..«.  ioi«  11    to  defendant 

plamtifis,  and  plamtifis,  at  defendant  s  request,  sola  ••  50  tons  beit 
to  him,  60  tons  best  palm  oil,  expected  to  arrive  in  JJcTedto**" 
Bristol  from  Africa  per  The  Chalco,  after  the  delivery  '^J*^*2^. 

«<at40Z.  10s. 

per  ton  :*• 
**  wet,  dirty  and  inferior  oil,  if  any,  at  a  fair  allowance."    The  oil,  on  arrival,  contained  one 
fifth  only  of  **  best'*  oil.     In  an  action  for  not  accepting  the  oil : 

Held,  that  oral  eridenoe  was  admissible  to  shew  that,  according  to  mercantile  usage,  the 
contract  in  question  was  satisfied  if  the  oil  delivered  contained  a  substantial  portion  of 
«•  \^  n  qJi  j  ^q^  mcii  evidence  was  for  the  jury. 
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1858.  of  100  tons  previously  sold,  at  the  price  of  AOL  lOs.  per 
Lucas  ^^^f  ^*th  usual  tare  and  draft,  upon  the  terms  that  wet, 
Bbistow  ^^^y  *°^  inferior  oil  (if  any)  should  be  taken  at  a  fair 
allowance,  and  that,  if  any  difference  should  arise  there- 
on, the  same  should  be  settled  by  arbitration ;  and  also 
that  payment  should  be  made  by  cash  on  delivery,  less 
2^  per  cent,  discount,  at  the  end  of  fourteen  days  from 
being  ready  for  delivery  in  Bristol:  that  afterwards  the 
said  palm  oil  did  arrive  in  Bristol  per  The  Chako;  and 
that,  after  the  delivery  of  the  said  100  tons  previously 
sold,  there  still  remained  the  said  50  tons  of  palm  oil 
ready  for  delivery  to  the  defendant,  and  plaintifls  were 
at  all  times  ready  to  have  delivered  the  same  to 
defendant,  and  to  make  him  a  fair  allowance  upon  the 
agreed  price  thereof  for  so  much  of  the  said  oil  as  was 
wet,  dirty  and  inferior,  and  did  all  things  on  their  part 
to  be  done,  and  all  things  happened,  to  entitle  them  to 
have  the  said  palm  oil  accepted  and  paid  for  by  defend- 
ant; but  defendant  would  not  accept  or  pay  for  the 
same ;  and  the  same  remained  on  plaintifls*  hands;  and 
they  were  compelled  to  resell  the  same  at  a  loss,  and 
were  put  to  expences  upon  such  resale. 

Count  for  goods  bargained  and  sold,  interest,  and  on 
accounts  stated. 

Pleas.  1,  2,  3,  to  the  first  count,  traversing,  respec- 
tively, the  sale,  the  arrival  of  the  oil,  and  plaintiffs* 
readiness  and  willingness  to  deliver. 

4.  To  first  count :  That  the  oil  which  arrived  by  The 
Chalco,  and  which  plaintifls  were  ready  and  willing  to  de- 
liver to  defendant,  was  not  best  palm  oil,  or  fairly  within 
the  description  in  the  contract,  but  was  of  a  totally  different 
quality,  which  difference  in  quality  was  so  great  and  of  such 
a  nature  as  not  to  be  the  subject  of  allowance  within  the 
true  intent  and  meaning  of  the  said  contract.  v- 
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5.  To  residue  of  declaration :  Never  indebted  1858. 

Issue  on  all  the  pleas.  hiacj^ 


On  the  trial)  before  Crawder  J.,  at  the  last  Assizes 
for  Bristol,  it  appeared  that  the  action  was  brought 
to  recover  the  amount  of  loss  sustained  by  the  plaintifis 
upon  the  resale  of  60  tons  of  palm  oil,  the  defendant 
having  refused  to  accept  it. 

On  30th  August,  1856,  Dak,  Morgan  ^  Co.,  brokers 
in  London,  bought  of  the  plaintifis,  through  their  brokers, 
for  the  defendant,  the  oil  in  question,  and  sent  to  the 
plaintifls  the  following  sold  note. 

''  London,  30th  August,  1856. 

**  Sold  this  day,  for  Messrs.  Lucca  Brothers  and  Com- 
pany, to  Mr.  John  Bristoio,  50  tons  best  palm  oil,  ex- 
pected to  arrive  in  Bristol  from  Africa  per  The  Chalco, 
after  delivery  of  one  hundred  tons  previously  sold,  at 
forty  pounds  ten  shillings  per  ton,  usual  tare  and  draft. 

*^  Wet,  dirty  and  inferior  oil,  if  any,  at  a  fair  allow- 
ance ;  and  if  any  difference  should  arise  the  same  to  be 
settled  by  arbitration.  Payment  by  cash  on  delivery, 
less  2^  per  cent  discount,  end  of  fourteen  days  from 
being  ready  for  delivery  in  Bristol 

**Dale,  Morgan  ^  Co.,  Brokers." 

The  Chalco  arrived  at  Bristol  on  17th  October,  1857. 
Messrs.  King,  the  brokers  who  had  purchased  the  cai^o 
of  The  Chalco  for  the  plaintifis,  divided  the  whole  cai^o 
into  five  portions,  of  different  quantities,  and,  as  to 
four  of  them,  stated  the  allowances  which  should  respec- 
tively be  made  in  respect  of  inferior  oiL  About  60  tons 
(i.  e.  about  one  fifth  of  the  whole  cargo)  were  best  oil : 
the  rest  was  mixed  with  palm  nut  oil,  an  inferior  kind. 
The  50  tons  allotted  to  the  defendant  comprised  their 
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1858.  proper  amount  of  best  oil  in  proportion  with  the  rest  of 
LuoAs  the  cargo.  The  derendant  disputed  the  correctness  of 
BaisTow.  these  allowances.  The  caigo  was  again  sampled,  and 
lai^er  allowances  made,  by  arbitrators  named  by  Messrs. 
King  and  the  plaintifis ;  and  the  other  part  of  the  cargo 
was  sold  at  these  allowances.  The  defendant  refused  to 
accept  the  50  tons :  and  the  plaintiffs  resold  it  at  a  loss. 
Evidence  was  tendered,  on  behalf  of  the  plaintiffs, 
that,  according  to  mercantile  usage,  a  contract  for  **  best" 
palm  oil  did  not  imply  any  particular  proportion  of  best 
oil ;  but  that  the  contract  was  complied  with  if  the  oil 
delivered  contained,  at  all  events,  a  substantial  portion 
of  best  oil;  the  word  **best"  being  used  only  as  a  stan- 
dard of  price.  The  defendant's  counsel  objected  to  the 
reception  of  this  evidence.  The  learned  Judge  admitted 
it;  and  left  it  to  the  jury  to  say,  first,  whether  the  con- 
tract was  made  according  to  mercantile  usage;  and,  if 
so,  secondly,  whether  the  plaintiffs  had  satisfied  the 
contract  according  to  that  usage ;  and  directed  them,  in 
that  case,  to  find  a*  verdict  for  the  plaintiffs.  The  jury 
found  a  verdict  for  the  plaintifis. 

Collier,  in  last  Easter  Term,  obtained  a  rule  Nisi  to 
set  aside  the  verdict,  and  for  a  new  trial,  ^^on  the 
grounds  that  the  evidence  of  mercantile  usage  was  not, 
under  the  circumstances,  admissible;*'  and  **that  the 
learned  Judge  misdirected  the  jury  in  telling  them  to 
find  for  the  plaintifis,  if,  according  to  the  mercantile 
usage,  the  plaintifis  bad  satisfied  the  contract ;  and  that 
the  verdict  was  against  evidence"  (a). 

Montague  Smith  and  Barstow  now  shewed  cause.     The 

(a)  There  was  Another  ground,  viz.,  the  non-admiasibility  of  eridence, 
by  the  purchaser  of  the  remainder  of  the  cargo,  that  his  contract  contained 
a  danse  similar  to  that  of  the  defendants.  This  ground  was  not  brought 
forward  in  support  of  the  rule. 
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evidence  of  mercantile  usage  was  properly  admitted  It  1858. 
does  not  vary  the  contract,  but  explains  it.  The  con-  Eirols 
trAct  itself  shews  that  the  caxigo  was  not  to  consist  bbistow 
entirely  of  best  oil ;  and  the  evidence  of  usage  explains 
what  proportion  of  best  oil,  in  addition  to  what  might 
turn  out  '•wet,"  "durty"  or  "inferior,"  will  satisfy  the 
contract.  The  language  of  the  contract  is  consistent 
with  the  evidence  tendered ;  and  the  evidence  is  there- 
fore admissible.  In  Brown  v.  Byrne  {a)  it  was  held  that 
the  construction  of  the  following  clause  in  a  bill  of 
lading,  '*  freight  for  the  said  goods  five  eighths  of  a 
penny  sterling  per  pound,  with  five  per  cent  primage, 
and  average  accustomed,"  was  not  inconsistent  with  the 
custom,  which  was  admitted,  of  allowing  three  months 
interest  or  discount  upon  freights  payable  for  goods 
coming,  as  the  goods  in  question  did,  from  a  particular 
port.  Evidence  of  this  kind  is  admissible  unless,  as  is 
laid  down  by  Lord  Campbell  C.  J.  in  Humfreyy.  Dale  (6), 
*^  it  labours  under  the  objection  of  introducing  something 
repugnant  to  or  inconsistent  with  the  tenor  of  the  written 
instrument."  The  objection  to  this  evidence  amounts, 
in  fact,  to  contending  that  the  learned  Judge  was  bound, 
at  the  trial,  to  decide  what  amount  of  best  oil  would 
satisfy  the  contract:  that  is  not  a  matter  within  the 
province  of  the  Judge.  On  the  motion  for  the  rule 
Nbi  Yates  v.  I^/m  (c)  was  relied  upon.  But  the  contract 
there  was  an  express  and  definite  contract  for  a  particular 
article,  and  did  not  contain,  as  this  does,  a  provision  which 
renders  the  whole  susceptible  of  explanation. 

Collier  and  Coleridge^  contra.     It  would  be  going  far 

(a)  Z  E.^B,  703.    See  HaU  t.  Jantim,  AE.^B,  500.  510. 
(6)  1  E.  ^  B.  266.  274.,  in  Q.  B.    Jodgment  affinned  in  Excb.  Ch. ; 
Dalt  T.  Hmmfrtjft  poft,  p.  1004. 
(«)  6  Tn»,  446. 
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1858.  beyond  the  limits  laid  down  by  the  aathorities,  as  to  the 
Ijjcj^s  explanation  of  written  contracts  by  oral  evidence,  to 
Bbistow.  construe  this  agreement  in  connection  with  the  evidence 
of  usage  which  was  given  at  the  trial.  The  ordinary 
meaning  of  the  contract  is,  that  what  is  bought  is  ^*  best 
palm  oiL"  The  evidence  in  question  does  not  vary  thb 
contract,  or  add  a  tacitly  implied  incident  to  it;  but  it 
directly  contradicts  the  tenor  of  the  written  instrument, 
and  therefore  is  inadmissible,  according  to  the  rule  laid 
down  in  Humfrey  v.  Dale  (a).  It  goes  in  fact  to  shew 
that  a  contract  has  been  substantially  satisfied,  which, 
on  the  face  of  the  written  instrument,  has  not  been 
substantially  satisfied.  In  Brown  v.  Byrne  (&)  the  evi- 
dence was  not  inconsbtent  with  or  repugnant  to  the 
written  contract  Yatez  v.  Pjfm  (c)  and  SpartaU  v. 
Beneche  (d)  shew  that  oral  evidence  is  not  admissible 
to  explain  a  contract  which  is  perfectly  unambiguous 
on  the  face  of  it 

(WiGHTUAN  J.  was  absent) 

Erle  J.  I  am  of  opinion  that  this  rule  should  be 
discharged.  Contracts  ought  to  be  enforced  according 
to  the  intention  of  the  parties;  and  here  it  must  be 
taken  that  the  parties  purposely  left  undefined  what  was 
to  be  the  proportion  of  "  wet,  dirty  and  inferior**  oil 
They  were  both  engaged  in  the  palm  oil  trade,  and 
would  be  aware  that  there  was  great  uncertainty  as  to 
the  proportions  of  good  and  inferior  oil  in  each  caigo; 
and  therefore  they  may  well  have  made  the  contract  on 
the  understanding  that  such  proportions  should  not  be 

(a)  7  E.^  B,  266.  274.,  in  Q.  B.    Judgment  affirmed  in  Exch.  Ch., 
Dak  T.  HwH^rtfi^  post,  p.  1004. 
(6)  3  JB.  fr  A  703.  (c)  6  2Vii«.  446. 

{d)  10  Gm  B.  212. 
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specified.  Then,  in  determining  whether  the  contract  1858. 
has  been  substantially  complied  with,  oral  evidence  is  l^^I^ 
admissible  to  define  that  which  the  written  instrument  beistow. 
has  left  undefined.  The  question  would  be  just  the 
same,  whether  four  fifths,  or,  as  here,  one  fifth  only,  of 
the  cargo  were  best  oil.  What  is  to  be  determined  is, 
the  proportion  of  good  and  inferior  oil  which  would 
satisfy  the  contract.  ^  Who  is  to  determine  this  ?  It  is 
clearly  not  within  the  province  of  the  Judge,  who  has 
no  local  or  technical  knowledge  on  the  point,  to  decide 
it.  Nor  can  the  jury,  who  have  not  necessarily  any 
local  or  technical  knowledge,  decide  it  upon  their  own 
judgment.  They  must  determine  it;  but  upon  evidence 
given  by  mercantile  witnesses  who  do  possess  local  and 
technical  knowledge.  The  case  seems  to  me  to  fall 
within  the  principle  of  Brown  v.  Byrne  (a),  in  which 
many  of  the  leading  authorities  are  reviewed. 

(Crompton  J.  was  absent.) 

Hill  J.  I  also  am  of  opinion  that  this  rule  should 
be  discharged.  The  parties  to  the  written  contract  are 
silent  as  to  what  proportion  of  wet,  dirty  and  inferior 
oil  the  cargo  may  contain.  But  it  appears  that  there  is 
an  established  usage  in  the  palm  oil  trade  as  to  what 
proportions  will  satisfy  a  contract  to  deliver  "  best"  palm 
oil.  It  is  clear,  upon  the  authorities,  that  evidence  of 
this  usage  is  admissible  to  explain  that  which  is  left 
undefined  in  the  contract;  and  it  is  for  the  jury  to 
decide  upon  the  weight  of  such  evidence. 

Bule  discharged 

(a)  ZE.^B.  703. 
E.   D.   &   B.  3   N 
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WitdneMdap, 
Jmne  16tb. 


IN  THE  EXCHEQUER  CHAMBER 
Simeon  Wakburg  against  William  Owen 

TUCEEB.     . 


npHE  declaration  was  dated  30tb  April,  1856. 

The  first  count  charged  that,  on  29th  May  1854, 
by  a  deed  between  plaintiff  of  one  part  and  defendant 
of  the  other  part,  after  reciting  that  defendant  was 
entitled  to  a  policy  of  assurance  on  his  own  life  in  The 
West  of  England  Life  Assurance,  bearing  date  7  th  March 
1849>  and  numbered  19330,  for  the  sum  of  1000/L,  and 
under  the  annual  premium  of  46/.  O5.  2c/.,  and  also  to 
another  policy  of  assurance  on  his  own  life,  in  the  same 
office,  bearing  date  6th  March  1850,  and  numbered 
19936,  for  the  sum  of  500/.,  and  under  the  annual  pre- 
mium of  23/.  16^.  3(/.,  and  also  to  a  policy  of  assurance 
on  the  life  of  Matilda  Elizabeth  Tucker,  his  wife,  in  the 
same  office,  bearing  date  5th  April  1854,  and  numbered 
22159,  for  the  sum  of  1000/.,  and  under  the  annual 
premium  of  50/.  1 9^.  2d, ;  and  that  defendant  was 
indebted  to  plaintiff  in  the  sum  of  2450/.  for  moneys 
advanced  and  arrears  of  interest  thereon  to  that  day: 
defendant  did  thereby  assign  unto  plaintiff,  his  executors, 
administrators  and  assigns,  all  those  the  said  three  poli- 
cies of  assurance,  respectively  thereinbefore  particularly 
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mentioned,  and  the  full  benefit  and  advantage  of  the  1858. 
said  policies,  respectively,  and  the  said  several  sums  of  warburq 
lOOOi,  500L  and  lOOOi,  thereby  respectively  assured,  xuckeb. 
and  all  other  moneys  (if  any)  to  become  payable  by 
virtue  of  the  said  policies,  or  any  of  them,  and  all  the 
right,  title,  interest,  property,  claim  and  demand  what- 
soever, both  at  law  and  in  equity,  of  defendant  to,  in, 
upon  or  out  of  the  same  premiums,  and  each  of  them, 
to  have,  hold,  receive  and  take  the  said  policies  and 
moneys,  and  all  other  the  premises  thereby  assigned  or 
expressed  so  to  be,  unto  plaintiiF,  his  executors,  adminis- 
trators or  assigns ;  subject,  nevertheless,  to  the  proviso 
for  redemption  thereinafter  mentioned,  whereby  it  was 
provided  and  agreed  &c. ;  provision  for  reassignment,  in 
case  of  payment  of  2450/.  and  interest  on  29th  August 
then  next  And  defendant  did  thereby,  for  himself,  his 
heirs,  executors  and  administrators,  covenant  with  plain- 
tiiF, his  executors,  administrators  and  assigns,  that  he, 
defendant,  his  heirs,  executors  and  administrators,  should 
thenceforth  duly  and  punctually  pay  or  cause  to  be  paid 
the  annual  premiums  and  other  sum  or  sums  of  money 
(if  any)  which  should  from  time  to  time  become  payable 
for  keeping  on  foot  the  aforesaid  policies  thereinbefore 
assigned  or  expressed  so  to  be.  And  it  was  thereby 
declared  that,  in  case  defendant,  his  heirs,  executors  or 
administrators,  should  neglect  to  make  such  payments  as 
aforesaid,  it  should  be  lawful  for  plaintiff,  his  executors, 
administrators  or  assigns,  to  pay  or  advance  all  premiums 
or  other  sums  of  money  which  might  become  payable 
for  keeping  on  foot  the  said  policies  of  assurance,  re- 
spectively, or  for  effecting  or  keeping  on  foot  any  new 
policy  or  policies  in  lieu  thereof;  and  that  defendant, 
3  N  2 


T. 

Tucker, 
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1858.  ^^  executors,  administrators  or  assigns,  would  on  de- 
Wabbubq  '"^"d  pay  to  plaintiff,  his  executors,  administrators  or 
assigns,  all  moneys  (rf  any)  so  paid  or  advanced  by  bim 
as  last  aforesaid,  with  interest  thereon,  at  the  rate  of  4/1 
per  cent,  per  annum,  from  the  time,  or  respective  times, 
of  the  same  having  been  expended.  Breaches.  That, 
although  all  conditions  precedent,  and  necessary  matters 
and  things,  on  the  part  of  plaintiff,  have  been  done, 
performed  and  happened,  so  as  to  entitle  him  to  have 
the  annual  premiums  hereinafter  mentioned  paid  by 
the  defendant  and  repaid  to  him,  the  plaintiff,  by  the 
defendant,  yet  defendant  did  not  pay  or  cause  to  be 
paid  divers  annual  premiums  which,  after  making  the 
said  deed,  became  payable  for  keeping  the  said  policies 
on  foot,  and  neglected  so  to  do :  2.  And,  although,  after 
defendant  had  so  neglected,  plaintiff  duly  paid  and 
advanced  the  said  premiums,  whereof  the  defendant 
afterts'ards  had  notice,  and  plaintiff  duly  demanded  of 
defendant  payment  of  the  moneys  so  advanced,  yet 
defendant  did  not  pay  the  same,  or  any  interest  thereon, 
but  therein  wholly  failed  and  made  default 
Count  2,  on  accounts  stated. 

Plea  1.  As  to  the  first  breach  of  covenant  assigned  in 
the  first  count,  that  the  deed  in  that  count  mentioned 
was  made  solely  as  a  security  for  the  payment  by 
defendant  of  the  said  debt  of  24507.  therein  mentioned ; 
and  that,  before  and  at  the  respective  times  of  the 
defendant  making  the  said  deed  and  filing  such  decla- 
ration, and  becoming  such  bankrupt  as  hereinafter  men- 
tioned, and  continually  from  each  of  those  times  re- 
spectively until  the  date  and  the  petition  for  adjudication 
hereinafter  mentioned,  he  was  a  trader  liable  to  be  made 
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bankrupt,  and  carried  on  business,  for  six   calendar        iS5S. 
months  next  immediately  preceding  the  filing  of  the     warburq 
petition,  within  the  jurisdiction  of  the  Court  of  Bank-  ▼• 

ruptcy  for  the  district.  That,  after  making  the  deed, 
he  filed  a  declaration  of  insolvency,  and,  within  two 
months  of  that,  petitioned  for  adjudication  in  bankruptcy 
in  the*  said  Court.  The  plea  then  shewed  the  proper 
proceedings  in  bankruptcy,  that  defendant  was  adjudged 
bankrupt,  surrendered,  &c. ;  and  that,  before  the  com- 
itiencement  of  this  suit,  the  commissioner  of  the  Court 
allowed  the  certificate  of  conformity,  dated  7th  February^ 
185/>.  That,  at  the  time  of  the  making  of  the  deed, 
plaintiff  did  not  have,  nor  had  he  then,  notice  of  any 
act  of  bankruptcy  by  defendant  committed :  and  the 
certificate  was  still  in  full  force. 

Plea  2.  A  similar  plea  to  the  second  breach  in  the 
first  count. 

Pleas  3  and  4,  to  the  second  count,  not  now  material. 

Replication.  As  to  so  much  of  the  first  plea  as  relates 
to  66/.  lOf.  11  (f.,  matter  not  now  material 

As  to  the  residue  of  the  plea,  Demurrer. 

As  to  so  much  of  the  second  plea  as  relates  to 
66/.  10«.  \\d.y  matter  not  now  material. 

As  to  the  residue  of  the  plea,  Demurrer. 

Issue  on  the  third  and  fourth  pleas. 

Bejoinder.  Traverse  of  the  matters  in  the  first  part 
of  the  replication  to  the  first  plea. 

Demurrer  to  the  first  part  of  the  replication  to  the 
second  plea. 

Joinder  in  demurrer,  as  to  the  residue  of  the  first  and 
second  pleas. 
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1858.  Surrejoinder.     Issue  on  the  traverse^  and  Joinder  on 

Wabbobo     ^^®  Demurrer,  to  the  replication. 


Tucker. 


In  Easter  Term,  1857  (a),  judgment  was  given  for 
the  plainliflF  on  the  demurrers,  without  argument. 

At  the  Middksex  Sittings  after  Trinity  Term,  1857, 
before  Lord  Campbell  C.  J.,  a  verdict  was  found  for  the 
plaintiff  on  the  issue  arising  out  of  the  first  count,  and 
for  the  defendant  on  the  issues  arising  out  of  the  second 
count.  Damages  on  occasion  of  the  breaches  in  the  first 
count,  1167.  Is. 

In  Michaelmas  Term,  1857,  judgment  was  signed: 
That  the  plaintiff  receive  the  moneys  assessed,  and  also 
for  costs  of  suit;  and  that  defendant  go  without  day  as 
to  the  premises  whereof  he  was  acquitted. 

The  defendant,  in  the  Court  of  Exchequer  Chamber, 
alleged  error:  which  plaintiff  denied. 

The  case  came  on  for  argument  on  February  8th,  1858, 
when  Garth^  who  appeared  for  the  party  assigning  error 
(defendant  below),  requested  that  it  might  be  postponed, 
he  having  not  been  duly  instructed. 

Atherton^  being  called  on  to  state  the  case  for  the  party 
denying  error  (plaintiff  below),  referred  to  the  argument 
and  judgment  in  the  previous  case  between  the  same 
parties,  Warburg  v.  Tucker  (J),  and  also  to  Young  v. 
Winter  (e)  and  to  Ex  parte  Barwis  (rf).  [Bramuxll  B. 
referred  to  Elder  v.  Beaumont  (e).] 

On  a  previous  day  in  this  Vacation  {June  14th), 

Garth  argued  for  the  party  alleging  error  (defendant 

(a)  April  2Bih,  (ft)  5  E,  ^  B.  384. 

(c)  16  Com.  B.  401.  (rf)  26  X.  /.  iV.  S.  Bank.  10. 

(«)  n  E.^  B.  363. 
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below).  The  case  falls  within  sect  178  of  The  Bank-  1858, 
rupt  Law  Consolidation  Act,  1849  (12  &  13  Vict.  c.  106.>  warburq 
Bj  that  section  it  is  enacted:  "That  if  any  trader  who  tpckbr. 
shall  become  bankrupt  after  the  commencement  of  this 
Act  shall  have  contracted,  before  the  filing  of  a  petition 
for  adjudication  of  bankruptcy,  a  liability  to  pay  money 
upon  a  contingency  which  shall  not  have  happened,  and 
the  demand  in  respect  thereof  shall  not  have  been  ascer- 
tained before  the  filing  of  sueh  petition,  in  every  such 
case,  if  such  liability  be  not  provable  under  any  other 
provision  of  this  Act,  the  person  with  whom  such 
liability  has  been  contracted  shall  be  admitted  to  claim 
for  such  sum  as  the  Court  shall  think  fit ;  and  after  the 
contingency  shall  have  happened,  and  the  demand  in 
respect  of  such  liability  shall  have  been  ascertained,  he 
shall  be  admitted  to  prove  such  demand,  and  receive 
dividends  with  the  other  creditors,  and^  so  far  as  prac- 
ticable, as  if  the  contingency  had  happened  and  the 
demand  had  been  ascertained  before  the  filing  of  such 
petition,  but  not  disturbing  former  dividends,  provided 
such  person  had  not,  at  the  time  such  liability  was  con- 
tracted, notice  of  any  act  of  bankruptcy  by  such  bank- 
rupt committed;  provided  also,  that  where  any  such 
claim  shall  not  have,  either  in  whole  or  in  part,  been 
converted  into  a  proof  within  six  months  after  the  filing 
of  such  petition,  it  may,  upon  the  application  of  the 
assignees  at  any  time  after  the  ezpuration  of  such  time, 
and  if  the  Court  shall  think  fit,  be  expunged  either  in 
whole  or  in  part  from  the  proceedings."  This  is  a  case 
of  a  liability  to  pay  money  on  a  contingency  which  had 
not  happened  before  the  filing  of  the  petition,  contracted 
before  the  filing  of  the  petition.  It  is  not  like  a  cove- 
nant to  repair  or  to  indemnify;  it  is  a  direct  covenant 
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1858.        to  W  ^o^^J  upon  the  contingency  that  the  life  shall 

WiBBURo     continue  and  the  debt  remain  unpaid.    The  claim  is  to 

▼•  be  made  for  such  sum  as  the  Court  shall  think  fit:  the 

Tucker. 

proof  cannot  be  admitted  till  after  the  contingency  has 
happened.  The  fallacy  in  the  reasoning  of  the  Court 
of  Queen's  Bench  in  the  former  case  of  Warburg  v. 
Tucker  (a)  is  that  they  seem  to  assume  that  the  com- 
missioner, when  he  admits  the  claim,  has  to  put  a  value 
on  the  liability.  The  provbion,  however,  of  sect  178 
is  analogous  to  that  in  sect.  174  with  regard  to  bottomry 
or  respondentia  bonds.  As  to  the  general  intention  of 
the  Legislature  to  make  the  bankrupt  a  free  man  by 
relieving  him  from  all  liabilities,  there  appears  to  be  no 
difference  of  opinion.  It  is  true  that  claims  which  really 
are  for  money  often  sound  in  damages :  but  the  amount 
may  generally  be  got  at.  For  instance,  the  provision 
of  sect.  178,  now  under  consideration,  is  confined  to  a 
liability  to  pay  money :  and  the  damages  may  be  esti- 
mated, if  the  plaintiff  has  paid  the  money  which  the 
defendant  ought  to  have  paid,  by  the  money  so  paid ; 
if  there  has  been  no  such  payment,  then  by  the  value  of 
the  policy.  In  this  there  is  no  more  difiiculty  than  in 
the  case  of  insurance,  sect.  174.  In  the  case  of  Ex  parte 
Tindal  {b),  under  stat.  6  G.  4.  c.  16.  s.  56.,  it  was  held 
that  the  commissioners  might  value  a  debt,  arising  upon 
covenant,  where  it  did  not  appear  who  would  be  the 
persons  entitled  to  the  benefit.  It  is  true  that  the  Court 
there  said  that,  if  it  was  uncertain  whether  any,  or  how 
many,  such  persons  would  come  into  existence,  the 
valuation  could  not  be  made:  but  the  provision  of 
sect.  178  of  Stat  12  &  13  Vict  c.  106.  was  introduced 

(a)  SE.^B.  384,  (i)  8  Bi»p  402. 
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for  the  purpose  of  meeting  that  difficulty;  and  it  may        1858. 
be  remarked  that  its  machinery  differs  entirely  from  that     Wabburo~ 
of  sect  177)  where  the  commissioner  has  to  value  the 
debt     In  Young  v.  fFinter  (a)  the  Court  of  Common 
Pleas  held  that  the  bankruptcy  constituted  a  defence  to 
a  claim  precisely  similar  to  that  in  the  second  breach  in 
the  first  count  here.     JSx  parte  Barwia  {b)  confirms  the 
authority  of  Young  v.  Wintered).     Any  injustice  which 
may  arise  from  a  delay  in  the  proof  may  be  remedied 
by  the  exercise  of  the  discretion  of  the  commissioner, 
provided  for  by  the  concluding  part  of  sect.  178.     The 
claim  may  be  expunged  in  the  application  of  the  assig- 
nees.    Abop  V.  Price  (c)  shews  the  state  of  the  old  law. 
It  was  said,  in  the  judgment  in  the  Queen's  Bench  (r/): 
'^  We  do  not  think  that  provision  is  made  by  the  section 
for  a  case  like  this,  where  there  are  to  be  successive 
payments  on  successive  contingencies  during  the  whole 
of  the  lives  of  two  individuals  and  the  life  of  the  sur- 
vivor.   The  plaintiff,  in  seeking  a  remedy  under  the  fiat, 
must  first  have  made  a  claim  for  such  a  sum  as  the  Court 
should  think  fit     It  is  difficult  to  say  on  what  principle 
the  Court  could  proceed  in  fixing  this  sum.     But,  sup- 
posing a  sum  to  be  fixed,  insuperable  difficulties  present 
themselves  before  the  plaintiff  could  be  entitled  to  re- 
ceive dividends  with  the  other  creditors.    The  successive 
contingencies  here,  on  which  the  defendant  becomes 
liable  in  consequence  of  the  breach  of  the  covenant, 
are  the  non-payment  by  the  defendant  of  the  annual 
payment  of  the  premium  from  year  to  year  on  each  of 
the  three  policies,  the  plaintiff's  paying  these  premiums 
or  reinsuring  after  the  policies  were  forfeited,  and  the 
plaintiff  making  a  demand  upon  the  defendant  for  the 

(a)  16  Com.  B,  401.  (6)  25  L.  J.  N,  S.  Bank.  10. 

<c)  1  Doug.  160.  ((/)  5  E,^  B,  395. 
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1858.  amount  of  the  money  so  advanced.  But  the  section 
Wabbubo  seems  to  contemplate  only  the  happening  of  one  con- 
tingency whereupon  the  whole  demand  in  respect  of  the 
liability  shall  be  ascertained ;  and  thereupon  *  he  shall 
be  admitted  to  prove  such  demand,  and  receive  dividends 
with  the  other  creditors.'  Suppose  that  there  had  been 
a  single  default  on  the  part  of  the  defendant  in  non- 
payment of  one  annual  premium  on  one  policy ;  it 
would  only  be  by  reason  of  this  default  that  the  plaintiff 
could  make  a  demand  and  be  entitled  to  a  dividend. 
Notwithstanding  the  defendant's  bankruptcy  and  cer- 
tificate, he  might  pay  or  cause  to  be  paid  all  the  other 
premiums  according  to  his  covenant;  and  the  contin- 
gencies on  which  subsequent  payments  were  to  be  made 
by  him  to  the  plaintiff  might  never  happen.  The  section 
seems  to  contemplate  and  to  make  provision  only  for 
one  demand,  depending  upon  the  happening  of  one 
contingency."  But  the  payments  which  are  to  be  made 
are  not  successive  payments  on  one  account :  they  con- 
stitute independent  and  distinct  liabilities  within  the 
meaning  of  sect.  178,  as  much  as  if  they  were  due  upon 
separate  deeds.  Upon  the  construction  given  to  the 
section  in  the  Court  below,  it  is  difficult  to  understand 
the  provision  that  the  claim  may  be  *'  expunged  either 
in  whole  or  in  part."  As  to  the  cases  cited  below. 
Toppin  V.  Field  (a)  was  a  decision  on  sect  56  of  stat. 
6  G.  4.  c.  16.,  which  corresponds  with  sect.  177  of  stat* 
12  &  13  VicL  c.  106.  Under  those  sections  there  must 
be  a  "  debt,"  which  there  was  not  in  Toppin  v.  Field  (a). 
In  Hankin  v.  Bennett  {b)  the  Court  notice  the  extension 
of  the  previous  law  by  sect.  178  of  stat.  12  &  13  Vtct. 
c.  106.,  and   intimate  that  what  they  then  held  not 

(a)  4  Q.  B.  386.  (6)  8  Exch.  107. 
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proveable  as  a  debt  might  be  claimed  under  the  new        1858. 

Act  as  a  liability.  In  re  Willis  {a)  and  Ex  parte  Myers  (J),     wabburo 

where  the  claims  were  held  to  be  proveable^  as  debts,      ^  ^ 

are  applicable  only  to  cases  under  sect.  56  of  the  earlier 

Act  and  sect.  177  of  the  present  Act.    The  same  remark 

applies  to  South  Staffordshire  Railway  Company  v.  Burn' 

side  (c),  where  the  claim  was  held  not  to  be  proveable. 

So  Bennett  v.  Burton{d),  referred  to  in  Ybunff  v.  Winter  {e), 

arose  on  a  claim  under  the  Insolvent  Debtors  Act,  7  G.  4. 

c.  57.  s,  51.,  which  is  very  different  in  its  language  from 

sect.  178  of  Stat.  12  &  13  Vict.  c.  106. 

The  case  stood  over  for  further  argument:  but,  in  the 
meantime,  the  postea  was  amended  at  Chambers,  by 
entering  the  finding  of  the  damages  at  116/.  Is.  on  each 
breach  of  the  first  count  (ff).     And  now 

T.  Jones  (Northern  Circuit)  appeared  for  the  party 
denying  error  (plaintiff  below),  and  informed  the  Court 
of  the  amendment;  and  he  stated  that  he  would  enter 
a  remittitur  of  the  damages  on  the  second  breach  of  the 
first  count  (The  Court  then  stated  that  he  need  not 
argue  as  to  the  point  on  the  first  breach.) 

Williams  J.  I  am  of  opinion  that  the  judgment  of 
the  Court  below  should  be  aflSrmcd.  The  declaration 
is  on  two  breaches  of  covenant :  the  first,  the  nonpay- 
ment of  the  premiums  by  the  defendant ;  the  second, 
the  non-payment  by  the  defendant  to  the  plaintiCF  of 
premiums  paid  by  the  plaintiff  under  the  terms  of  the 

(a)  4  Exch.  530.  (6)  Mont.  ^  BL  229. 

(c)  6  Sxch.  129.  (d)  \2A.^E.  657. 

(e)  16  Cam,  B.  407. 
(<f)  Each  breach  was  id  fact  assigned  in  respect  of  the  same  claim. 


V. 
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1858.  covenaDt  But  we  may  now  treat  the  case  as  if  the 
Warbueo  second  breach  had  not  been  assigned  at  all,  the  damages 
upon  that  breach  having  been  remitted  subsequently  to 
the  amendment.  Taking  the  first  count,  therefore,  as 
containing  only  the  first  breach,  the  Court  are  unani- 
mously of  opinion  that  the  bankruptcy  constitutes  no 
bar.  We  need  only  say,  as  to  the  second  breach,  with 
reference  to  the  argument  which  has  been  addressed  to 
us,  that  there  is  undoubtedly  a  conflict  of  authorities. 
In  Young  t.  Winter  (a)  the  Common  Pleas  pronounced 
decisions  on  two  breaches  of  covenant  exacdj  the  same 
as  those  in  the  present  action.  They  held  that,  as  to 
the  first  breach,  bankruptcy  was  no  bar :  but  that  it  was 
a  bar  as  to  the  second  breach;  the  Court  of  Queen's 
Bench  having  held  that  it  was  no  bar  as  to  either  breach* 
The  Courts  therefore  are  in  conflict  as  to  the  second 
breach ;  but  they  agree,  as  to  the  first,  that  bankruptcy 
is  no  ban  The  Court  of  Common  Pleas  did  not  dis- 
tinctly assign  the  grounds  of  their  decision  as  to  the  first 
breach :  but  they  are  most  satisfactorily  shewn  by  a  case 
which  was  not  cited  in  the  present  argument.  Maples  v. 
Pepper  (b) .  There  the  Court  of  Common  Pleas  held  that 
damages  arising  from  a  non-performance  of  an  engage- 
ment to  restore  premises  to  their  original  state,  which 
engagement  constituted  the  condition  of  a  permission 
to  alter  them,  was  not,  within  sect  178,  a  liability  to  pay 
money  on  a  contingency.  Jervis  C.  J.,  after  pointing  out 
that  there  was  only  a  liability  to  restore  the  premises,  or 
give  such  compensation  in  damages  as  a  jury  might  award, 
said  that  the  Court  could  not  do  better  than  follow  the  de- 
cisions in  Young  v.  Winter  {a)  and  Warburg  v.  Tucker  (c). 

(a)  16  Com.  B.  401.  (6)  18  Com.  B.  177. 

(c)  bE.^  B.  384. 


XXI.  VICTORIA.  925 

That  was  a  decision,  not  that  there  was  not  a  liability  1858. 
on  a  contingency,  but  that  there  was  no  liability  to  pay  wabbueo 
money  on  a  contingency.  The  thing  might  or  might  tuckb*. 
not  occur :.  if  it  did  occur,  the  jury  were  to  assess  proper 
damages.  That  is  the  way  in  which  TFiHes  J.  puts  it  in 
Maples  V.  Pepper  (a).  He  says :  "  It  is  true  that  the 
defendant,  if  he  failed  to  perform  his  agreement,  might 
be  liable  to  pay  money  in  the  shape  of  damages.  But, 
is  that  a  liability  to  pay  money  upon  a  contingency  ? 
Certainly  not  It  is  not  a  liability  to  pay  money  till  it 
results  in  damages;  and  then  it  is  a  liability  to  pay 
money  absolutely,  and  not  upon  any  contingency."  I 
will  only  add  that  the  joint  opinion  of  the  Courts  of 
Queen*s  Bench  and  Common  Pleas  accords  with  the  view 
of  Lord  Justice  Turner  in  JSx  parte  Barwis  (6).  The 
judgment  of  the  Court  of  Queen's  Bench  in  the  present 
case,  as  to  the  first  breach,  is  therefore  to  be  affirmed, 
but,  in  consideration  of  the  amendment,  without  costs. 

Martin  B.  I  am  of  the  same  opinion.  The  defend- 
ant enters  into  a  plain  and  intelligible  contract,  which  is 
beneficial  to  the  plain  tifl;  To  relieve  himself  fi*om  this 
contract,  the  defendant  should  shew  an  intention  of  the 
Legislature  as  clear  as  his  obligation.  He  relies  upon 
his  bankruptcy.  Of  the  intention  of  the  Legislature,  I 
know  nothing  but  what  they  have  enacted.  I  look  at 
what  they  say  in  plain  and  express  terms.  Look  at  the 
language  of  sect  178.  What  is  the  nature  of  the  lia* 
bility  on  this  contract  ?  In  substance  it  is  this :  that  the 
defendant,  by  payment  of  the  premiums,  will  secure  to 
the  covenantee  the  benefit  of  the  insurance.    If  they  are 

(a)  18  Cam.  B.  177.  (6)  25  JL  J.  N.  S.  BanL  10. 
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1858.  °o^  ^Bid,  the  insurance  is  lost.  I  should  saj  that  the 
Warburg  ^^'**®  of  the  policy  measured  the  amount  of  the  claim ; 
because  the  breach  of  the  covenant  to  pay  the  premiums 
deprives  the  covenantee  of  the  advantage  which  would 
have  accrued  to  him  if  the  policy  had  been  kept  up. 
The  liability  which  the  defendant,  by  breach  of  his 
covenant,  has  incurred  is  not  a  liability  to  pay  money 
on  a  contingency ;  and  I  am  most  clearly  of  opinion 
that  the  bankruptcy  is  not,  under  sect  178,  an  answer 
to  the  complaint  in  respect  of  the  first  breach.  On  the 
second  breach  it  is  not  necessary  for  me  to  say  anything, 
though  on  that  point  I  have  a  very  strong  opinion. 

Bramwell  B.  What  is  the  covenant  in  this  case  ? 
It  is  that,  if  the  insured  parties  live,  and  the  debt  con- 
tinues, the  defendant  will  pay  the  premiums.  Mr. 
Garth  says  that  we  may  consider  the  defendant  to  have 
entered  into  several  covenants  for  the  payment  of  the 
several  premiums.  If  that  be  so,  what  I  am  saying 
applies  only  to  the  non-payment  of  the  first  premium. 
Then,  as  to  the  second  premium,  the  case  becomes  more 
and  more  contingent.  I  have  much  doubt  whether  this 
is  a  liability  to  pay  money  on  a  contingency,  within 
sect.  178.  But  what  is  the  liability?  Not  to  pay  a 
definite  sum  to  the  covenantee,  but  to  make  payments 
which  are  of  the  utmost  uncertainty.  So,  although  the 
covenantor  may  have  to  pay  particular  sums  of  money 
on  a  certain  contingency  or  contingencies,  still  his  obli- 
gation is  not  a  liability  to  pay  those  sums  to  the  cove- 
nantee. There  may  be  a  question  whether  he  is  or  is  not 
liable  to  the  covenantee  to  the  full  extent  of  the  value 
of  the  policy.  Now  what  is  that  ?  It  is  a  sum  which 
we  could  not,  a  priori,  fix  at  all.     The  liability^  spoken 
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of  in  the  section^  to  pay  money  on  a  contingency  exists  1858. 
in  a  case  where,  if  the  money  be  not  paid  upon  the  con-  ^^^bueo 
tingency  occurring,  there  is  a  precise  amount  due  and 
left  unpaid  But  I  think  it  does  not  exist  in  a  case 
where  the  liability  to  the  creditor  is  greater  or  less  ac- 
cording to  circumstances.  It  seems  to  me,  therefore, 
that  the  difficulty  occurs  which  my  brother  Williama 
points,  out  There  is  also  this  further  difficulty.  The 
plaintiff  could  not  have  claimed  for  the  whole  amount 
of  the  debt,  and  also  for  the  non-payment  of  these 
premiums.  He  would  have  been  claiming  against  the 
estate  for  more  than  the  entire  of  that  for  which  the 
defendant  undertook ;  for  the  covenant  is  made  by  the 
defendant  as  surety.  The  plaintiff  might  keep  up  the 
security ;  or  the  policy  might  have  been  valued  and  sold ; 
he  could  not  have  this  and  a  separate  proof  for  the  ori- 
ginal debt.  The  truth  is  that  this  is  not  a  separate  and 
independent  claim  such  as  the  statute  contemplates.  It 
is  a  security  for  a  debt:  and  I  much  think  that  this 
affords  a  solution  of  the  question.  If  the  creditor,  being 
entitled  to  payment  of  the  debt,  does  not  choose  to  prove 
it,  he  cannot  be  compelled  to  do  so.  But,  if  he  does 
prove  the  debt,  he  must  bring  in  the  security  and  have 
it  valued.  I  think  there  is  also  another  view  of  the 
subject.  The  certificate  of  conformity  discharges  the 
bankrupt  from  all  that  is  made  proveable  under  the 
bankruptcy.  Mr.  Garth  says  that  making  the  claim 
under  sect.  178  is  not  a  proof.  But,  if  so,  the  case  is 
not  within  sect.  200 ;  for  I  cannot  help  thinking  that 
this  section  refers  only  to  what  is  actually  proveable, 
not  to  what  remains  contingent.  The  creditor  is  not  to 
be  kept  in  a  halting  position.  Mr.  Gcwth  says  that  the 
claim  will  ripen  to  proof.    It  will  so,  if  it  remains  alive 
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1858.  and  is  not  struck  out  But  suppose  the  contingency 
Wabburq  <ioes  not  happen  within  six  months  after  the  filing  of 
TucKBB.  *®  petition.  Is  the  creditor  to  be  precluded  ?  That 
seems  to  me  monstrous :  he  would  have  the  bene6t  of 
neither  an  action  on  the  covenant  nor  the  proof  under 
the  bankruptcy.  Therefore^  it  seems  to  me  that  sect.  200 
applies  only  to  cases  where  the  creditor  has  an  absolute 
right  of  proof :  and  this  creates  in  my  mind  a  great 
difficulty  as  to  the  suggested  defence.  I  need  not  in- 
quire how  far  what  I  have  said  applies  to  the  second 
breach. 

Watson  B.  I  am  of  the  same  opinion.  I  have  not 
considered  all  the  points  suggested  by  my  brother  Bramr 
well  But  the  argument  for  the  defendant  is  that  what- 
ever is  proveable  is  barred  by  the  certificate ;  and  that  this 
claim  is  so  proveable.  But  I  think  it  is  not  a  claim  on  a 
liability  to  pay  money  on  a  contingency  within  sect  178. 
The  covenant  is  to  keep  up  the  insurance  by  payments 
to  a  third  party ;  not  to  pay  money  to  the  plaintiff  at 
all.  The  claim  of  the  plaintiff  on  this  breach  of  cove- 
nant would  sound  only  in  damages :  but  these  are  not 
necessarily  of  any  particular  amount;  they  might  be 
anything  fix>m  a  farthing  upwards.  If  the  plaintiff  had 
paid  the  premiums  on  the  policy  and  the  defendant  had 
repaid  him,  then  the  damages  on  the  first  breach  might 
be  a  farthing.  Tou  really  may  put  the  possibility  fifty 
ways.  This  point  was  before  the  Court  of  Exchequer 
in  National  Assurance  Association  v.  Best  (a)*  There, 
by  way  of  security  for  a  loan,  a  policy  of  assurance  was 
charged  with  payment  of  principal  and  interest,  and  the 

(a)  2H.^  N.  605. 
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borrower  covenanted  to  pay  the  premiums.     He  failed        igss. 
to  do  so;  whereby  the  policy,  from  its  terms,  became     Wabbubo 
forfeited.     An  action  being  brought  on  this  covenant,      ^uc^keb 
and  no  proof  of  actual  damages  given,  the  Court  held 
that  there  could  be  only  nominal  damages.  Pollock  C.  B.« 
delivering  the  judgment  of  the  Court,  said :  « It  is  clear 
that  the  amount  of  the  premiums  is  not  the  criterion  of 
damage.     The  premiums  not  having  been  paid  by  the 
covenantors,  if  the  covenantees  had  paid  them  in  order 
to  keep  up  the  policy,  or,  for  their  own  security,  had 
effe^^ted  another  policy,  there  might  have  been  ground 
for  substantial  damages ;  but  here  there  was  nothing  but 
the  loss  of  the  security,  and  it  does  not  appear  that  any 
actual  injury  was  sustained  by  the  plaintiffs  in  conse- 
quence of  that     The  plaintiffs  have  not  put  us,  nor  did 
they  put  the  jury,  in  a  situation  to  estimate  what  damages 
they  are  entitled  to,  if  the  amount  of  the  premiums  does 
not  furnish  the  criterion.     As  the  Court  cannot  substitute 
any  other  measure  of  damage,  we  think  that  on  the  first 
count  the  plaintifls  are  entitled  to  nominal  damages  only." 
I  think,  therefore,  that  the  defence  as  to  the  first  breach 
is  not  sustained.     I  had  little  difficulty,  in  my  own  mind, 
as  to  the  second  breach ;  for  I  thought  that  still  less  a[case 
of  liability  to  pay  money  on  a  contingency. 

Byles  J.  I  agree  that  there  is  no  defence  as  to  the 
first  breach.  I  am  led  to  this  opinion  chiefly  by  the 
authorities. 

Judgment  affirmed  (a). 

(a)  See  Parker  v.  Ince,  A  H.  ^  N.  53. 
E.    B.    &    B.  3   O 
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w-fa^rfay,  IN  THE  EXCHEQUER  CHAMBER. 

June  Kith. 

HiGGiNS  against  Seed. 

This  caset  decided  on  appeal  from  the  Court  of  QueeD*s 
Bench,  is  reported,  %  E.  if  B.n\. 


.^riTA.'       Richard  Oglesbt  and  John  Allen,  appellants, 
against  Jose  Ramon  Yglesias,  respondent. 

A  memoran-     rpHIS  was  an  appeal  from  the  decision  of  the  judge 

ter  party,  made  of  the  Sheriflfe'  Court,  London^  under  The  London 

between  plain- 

tiffii,  ship-         (City)  Small  Debts  Extension  Act,  1852  {a),s.  78. 
defendant,  "as       The  plaint  in  that  Court  was  entered  by  the  appellants 
fre^hte?*  (no    ^o  recovcr  from  the  respondent  49/.  for  demurrage  upon 
SaS'faftlir^  a  charter  party.     The  material  facts  of  the  case,  stated 

over  and  above       The  appellants  are  owners   of  the   barque  Lotmck, 

the  said  lying  *  "^  * 

day8at7/jper    Ogksby  residing  at  HulU  and  AUen  at  iSouth  Shields. 
that  "it  is         The  respondent  is  a  merchant  in  London.     The  said 

further  agreed  tin  f  \        •  m 

that,  this  char-   barque  was  chartered  for  a  voyage  from  the  river  Tyne 
ctuded")^"*^""    ^o  Alicante^  by  and  under  a  charter  party,  which  ran  as 

a:^erj.;;r  fo«ow8: 

the  liability  of  it  Memorandum  for  charter. 

the  former  in 

every  respect,  ''  Newcastle  on  Tyne,  11th  October y  1856. 

and  as  to  all  ^         ^  ^     ' 

matters  and  <«  It  is  this  day  mutually  agreed  between  Mr.  Ricliard 

things,  as  well 
before  as  after 
the  shipping  of  the  said  cargo,  sball  cease  as  soon  as  they  have  shipped  the  cargo." 

Held  that  the  defendant  was  not  liable,  upon  this  memorandum,  for  demurrage  at  the 
port  of  discharge. 

(a)  15  &  16  Viet.  c.  Ixxvii.,  local  and  personal,  public.      Printed  at 
length  in  the  Statutes  at  Large. 
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Oglesbyy  owner  of  the  British  or  privileged  ship  or  vessel        1858. 

called   The  Lawick^ master,  of  the  burthen"  &c.,       Oolesbt 

"  now  in  the  Tyne,  and  J.  R.  Yglerias  Esq.,  of  London,  as     yolesias. 

agent  for  the  freighter,  that  the  said  ship,  being  tight"  &c., 

'*  shall,  with  all  possible  speed,  proceed  to*'  a  place  in  the 

river  Tyne,  and  there  load  a  cargo  of  coals,  *'  and,  being 

so  loaded,  shall  therewith  proceed  to  Alicante,  safe  place 

of  anchorage  and  moorage  as  the  consignee  may  direct, 

and  deliver  the  same  to  the  said  freighter  or  his  assigns, 

on  being  paid  freight  at  and  after  the  rate  of"  &c.,  **  one 

working  day  per  keel  and  half  to  be  allowed  the  said 

freighter  (if  the  ship  is  not  sooner  dispatched)  for  delivery 

of  the  cargo,  to  commence  when  the  ship  is  in  a  proper 

berth  and  ready  to  discharge :"  *^  demurrage  over  and  . 

above   the  said  lying  days  at  7/.  per  day."    "  It  is 

further  agreed  that,  this   charter  being  concluded  by 

J.  R.  Yglesias  for  another  party,  the  liability  of  the 

former  in  every  respect,  and  as  to  all  matters  and  things, 

as  well  before  as  after  the  shipping  of  the  said  cargo, 

shall  cease  as  soon  as  they  have  shipped  the  cargo. 

«  For  J.  R.  Yglerias, 
**  Witness,  J.  Masterton:'     «  Adolphus  P.  Harrison  ^  Co.^ 

«  Agents." 

The  vessel  shipped,  in  the  river  Tyne,  a  full  cargo  of 
coals,  consigned  to  a  person  at  AUcanie,  known  to  the 
shipowners  as  being  the  consignee,  and  named  as  con- 
signee in  the  shipping  note,  which  stated  the  coals  to 
be  «  shipped''  "  by  J.  R.  Yglesias,  of  London,"^  « to  be 
delivered"  to  such  consignee. 

The  vessel  arrived  at  Alicante  on  27th  November  1856, 

and  was  ready  to  discharge  on  the  \^t  December,  of  which 

notice  was  given  the  same  day  to  the  consignee.     The 

receipt  of  the  caif;o  was  acknowledged  by  the  consignee, 

3  o  2 
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1858.        wbo  paid  the  freight     The  discharge  commenced  on  2d 

O0LE8BT      December  1856,  and  was  not  completed  till  9th  January^ 

YGLKsiAfi       1857.     Application  was  made  to  the  consignee  for  the 

amount  due  on  account  of  demurrage ;  but  nothing  was 

paid  by  her. 

The  objection  taken  on  behalf  of  the  respondent  was 
that  he  was  not  personally  liable  on  the  charterparty, 
inasmuch  as  he  was  merely  an  agent  for  the  consignee ; 
and  that  the  captain  and  owners  must  have  known  that 
such  was  the  case :  and  also  that  the  last  clause  of  the 
charter  party  relieved  him  from  any  liability.  The  judge 
decided  that  in  law  the  respondent  was  not  personally 
liable  on  the  charter  party,  or  for  the  demand  sued  for, 
and  gave  a  verdict  for  him. 

There  was  no  evidence  of  any  principal  having  been 
named,  or  having  existed,  other  than  the  consignee. 

Davison^  for  the  appellants.  The  respondent,  Yglesias^ 
is  the  only  person  liable  for  the  demurrage.  '^The  charter 
party  is  signed  on  his  behalf,  by  his  agents,  who  thereby 
hold  him  out  as  principal :  the  clause,  therefore,  which 
professes  to  relieve  him  of  liability  as  principal,  is  repug* 
nant,  and  must  be  rejected  in  construing  the  instrument. 
The  intention  of  the  parties,  as  to  whether  or  not  the 
party  signing  is  to  be  treated  as  personally  liable,  must 
be  collected  from  the  whole  document ;  Green  v.  Kophe  (a\ 
Cooke  V.  Wilson  (A),  Lennard  v.  Robinson  (c).  [ Crompton  J. 
In  those  cases  there  was  no  express  disclaimer  of  personal 
liability  by  the  party  signing,  as  there  is  here.  The 
question  here  is,  is  such  express  disclaimer,  alleging  a 
limited  liability  upon  the  contract,  good  at  law  as  a 

(a)  18  Om.  B,  549. 

(6)  1  Com,  B.  N,  S.  153.     Se«  Parker  v.  Winhmf,  7  E.  ^  B,  942. 

(e)  5  E.^  B,  125. 


V. 

Tglesiab. 
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defence  to  a  claim  fouDded  upon  the  ordinary  liability  1858. 
upon  a  contract  of  that  description  ?]  That  disclaimer  oqlzsby 
is  repugnant  to  the  effect  of  the  preceding  contract, 
which  is  complete  in  itself,  and  creates  a  personal 
liability:  the  disclaimer  must  therefore  be  considered 
as  void,  on  the  principle  adopted  in  Fumwall  v. 
Coombe8(a),  The  only  person  liable  at  all,  upon  the 
face  of  the  instrument,  is  Yglesias.  The  consignee  of 
the  cargo  is  a  stranger  to  the  charterer  until  the  ship- 
ping note  is  handed  over.  [Crompian  J.  Suppose  the 
proviso  had  contained  the  express  words  **  for  an 
unknown  consignee."]  In  that  case  the  plaintiff  would 
probably  not  have  entered  into  the  contract  at  all. 
[Crompton  J.  mentioned  Pedersan  v.  Lotinga  (A).] 
The  decision  there  was  only  on  the  demurrage  prior 
to  the  shipment,  as  to  which  the  defendant  was  held 
liable;  and,  even  as  to  demurrage  at  the  port  of 
discharge,  the  clause  exempting  the  defendant  from 
liability  was  much  stronger  than  here,  the  owners  and 
master  agreeing  to  rest  solely  upon  their  lien.  [^Cromp^ 
ton  J.  In  Pederson  v.  Itotinga  (6),  as  in  this  case, 
the  person  entering  into  the  charter  party  was  liable 
to  a  limited  extent  Here  the  liability  attaches  upon 
his  not  loading  in  a  given  time.]  The  very  fact  of 
the  proviso  shews  that  he  was  primarily  liable  for 
more :  and  that  primary  liability  must  still  continue,  if 
the  exempting  clause  is  clearly  repugnant  to  the  inten* 

(a)  6  AC  ^  G.  736. 

(6)  28  Law  TimettlGy,  January  27, 1857  ;  before  Lord  CampbeU  C.  J., 
Coleridge,  Wightman  and  Crompton  Js.  According  to  the  note  of  Messn. 
EUi§  and  Blackburn,  no  question  arose  as  to  the  liability  to  demurrage  at 
the  port  of  discharge.  The  learned  Judges  pointed  out  the  pecnliar  lan- 
guage of  the  particular  instrument,  according  to  which  the  provision  as  to 
demurrage  at  the  port  of  loading  was  different  from  that  as  to  demurrage 
at  the  port  of  discharge. 
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1858.        tion  on  the  face  of  the  instrument.  Schmaltz  v.  Avery  (a) 
Oqlesbt      is  ^^  authority  in  favour  of  the  plaintiff. 


T. 

YOLESIAS. 


F.  M.  White,  contrlL^  was  not  called  upon  to  argue  for 
the  respondent 

(WioHTMAN  J.  was  absent.) 

Erle  J.  The  judgment  must  be  affirmed.  I  agree 
that  Yglesias  is  the  contracting  party :  but  the  question 
still  remains,  what  ia  the  contract  into  which  he  enters  ? 
The  charter  party  contains  an  express  and  unequivocal 
stipulation  that  his  liability,  *^  in  every  respect,  and  as 
to  all  matters  and  things,  as  well  before  as  after  the 
shipping  of  the  said  cargo,  shall  cease  as  soon  as**  the 
cargo  is  shipped.  It  may  seem  improbable  that  the 
owner  would  leave  himself  without  a  remedy  at  the  port 
of  discharge  :  still,  if  he  chooses  so  to  contract,  it  is  not 
our  office  to  interfere.  It  is  impossible  to  construe  the 
charter  party  otherwise  than  as  exempting  the  defendant 
from  all  liability  after  shipment  of  the  cargo. 

Crompton  J.  I  have  never  had  any  doubt  upon 
this  point.  No  doubt,  as  Mr.  Damson  has  contended, 
Ygksias  is  the  contracting  party :  but  it  was  competent 
for  him,  if  he  chose,  to  make  it  a  part  of  the  contract 
that  he  should  be  exempt  from  all  liability  after  the 
cargo  was  shipped.  That  is  clear  as  a  matter  of  law; 
and  in  Pederson  v.  Lotinga  {b)  that  principle  seems  to 
have  been  assumed.  In  that  case  some  of  the  Judges  of 
this  Court  said  that  the  only  doubt  was  as  to  what  the 
intention  of  the  defendant  was :  no  doubt  was  expressed 
that,  if  he  intended  so  to  contract,  it  was  competent  to 

(a)  16  Q.  B,  655.  (6)  28  Law  7>'«m,  267. 
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him  to  do  so.  There  is  nothing  absurd  or  repugnant  in 
this  clause,  looking  at  the  usual  course  of  the  coal  trade. 
I  do  not  say  that  the  plaintiff  has  no  remedy :  it  is  pos- 
sible that  the  party  for  whom  the  defendant  is  agent 
might  be  liable,  although  there  would,  in  that  case,  be 
this  difficulty,  that  two  persons  would  be  liable  upon  the 
same  contract,  one  as  principal,  the  other  as  agent.  At 
all  events  the  parties  contracting  were  perfectly  at  liberty 
to  introduce  this  stipulation ;  and  there  can  be  no  doubt 
as  to  its  meianing. 

Erle  J.     My  brother  Hill  (a)  has  desired  me  to  say 

that,  as  far  as  he  has  heard  the  argument,  he  concurs  in 

the  view  which  we  have  taken. 

Judgment  affirmed. 

(a)  Hm  J.  had  left  the  Court  during  the  argument. 


1858. 


OGI'SSBT 
T. 

Y0LE8IA8. 


IN  THE  EXCHEQUER  CHAMBER. 

Watson  against  McLean. 

This  case,   decided  on   appeal  from   the   Court  of 
Queen's  Bench,  is  reported,  ante,  p.  78. 


Thurtdayt 
June  17th. 


Sandon  against  Jbrvis  and  Dain. 


ThwBdojft 
Jutu  17th. 


A  CTION   for  assault    and    false   imprisonment,  in  a  sheriff's 


J::\.  ,../«       ,1       ..        1^-       •  *j        ofiBcer,  in  eie- 

arresting  the  plaintiff  and  detaining  him  in  custody,  cution  of  a  ca. 

sa.,  put  his 
hana  into  the 
debtor's  dwelling  house,  by  an  opening  in  a  window  caused  by  a  pane  having  been  broken 
in  the  scuffle,  but  not  by  the  officer,  touched  the  debtor  who  was  inside  the  hou«e,  and  said, 
«« You  are  my  prisoner."    He  was  unable  then  to  secure  the  person  of  the  debtor ;  but  he 
thereupon  broke  open  the  outer  door  of  the  house,  and  seised  the  debtor.     , 

Held  by  the  Court  of  Eichequcr  Chamber,  affirming  the  judgment  of  the  Court  of 
Queen V  Bench,  that  the  officer  had  acted  legally,  the  arrest  having  been  effected  by  touching 
the  debtor,  and  the  subsequent  breaking  of  the  outer  door  being  justifiable  for  the  purpose 
of  taking  into  custody  the  debtor  so  arrested. 
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1858.  Defendants  severally  pleaded:  I.  Not  guilty;  2.  Jus- 
~~  Sandon  tification  of  the  arrest  and  detention  under  a  writ  of  ca.  sa. 
JkeVib  against  the  plaintiff.  Replication  to  plea  2 :  That  defend- 
ants illegally  arrested  and  took  the  plaintiff,  by  illegally 
breaking  the  window  of  plaintiff's  dwelling  house,  and 
by  breaking  and  entering  the  outer  door  of  the  said 
dwelling  house,  in  which  plaintiff  was  when  the  defend- 
ants took  him  into  custody.    Issue  thereon. 

On  the  trial,  before  Watson  B.,  at  the  last  assizes  for 
Staffordshire^  the  evidence  was,  that  one  Burleigh,  had 
recovered  judgment  in  an  action  of  debt  against  the 
plaintiff,  and  had  issued  a  writ  of  ca.  sa.,  and  left  it  with 
the  officers  of  the  defendant  Jervis,  who  was  high  sheriff 
for  the  county  of  Stafford^  for  execution.  The  warrant 
was  entrusted  to  the  defendant  Dain  ;  and  he  tried,  on 
several  occasions,  to  obtain  access  to  the  plaintiff's  bouse 
to  arrest  the  plaintiff,  but  without  success.  On  28th 
August,  Dairii  accompanied  by  a  follower  named  Wool- 
rychy  was  watching  the  plaintiff's  house,  for  the  purpose 
of  arresting  the  plaintiff,  when  they  observed  a  window 
open  in  an  upper  story  at  the  front  of  the  house.  Wool- 
rychy  by  Dairies  directions,  got  a  ladder,  and  placed  it 
against  the  house,  intending  to  enter  the  house  by  the 
open  window.  The  plaintiff's  daughter,  who  was  in  the 
.  house,  ran  to  the  window  and  tried  to  close  it.  Woolrych 
had  got  one  of  his  hands  upon  and  partly  inside  the 
ledge  of  the  window,  and  tried  to  keep  it  open ;  but  the 
plaintiff's  daughter  succeeded  In  closing  and  fastening 
the  window.  The  plaintiff  also  went  to  the  window  to 
assist  his  daughter;  and  Woolrych,  seeing  him  near  the 
window,  thrust  his  arm  through  a  broken  pane  of  glass, 
*  and  touched  the  plaintiff,  saying  **  Tou  are  my  prisoner." 
There  was  conflicting  evidence  as  to  the  breaking  of 
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the  pane  of  glass,  and  the  position  of  the  plaintiff's  arm.        I808. 
The  plaintiff's  witnesses  stated  that  Woolrych  broke  the       sIndok 
pane  of  glass,  and  put  his  hand  through,  and  so  touched       jg^Vis 
the  plaintiff;   but  this  was  denied  by  the  defendants' 
witnesses,  who  said  that  the  plaintiff  broke  the  pane 
and  thrust  his  hand  through  to  push  Woolrych  from  the 
ladder.     Having  touched  the  plaintiff,  Woolrych  came 
down  from  the  ladder,  and,  bj  DairCs  direction,  broke 
the  outer  door  of  the  plaintiff's  house  and  entered  it, 
when  Dain  arrested  the  plaintiff,  and  conveyed  him  to 
Stafford  gaol,  where  he  had  remained  ever  since,  under 
the  writ  of  ca.  sa. 

The  learned  Baron  left  four  questions  to  the  jury. 

1.  Was  the  window  closed  and  fastened  at  the  time 
Woolrych  put  his  hand  through  and  touched  the  plaintiff? 
The  jury  found  that  it  was. 

2.  Did  Woolrych  put  bis  hand  through  the  broken 
pane?  The  jury  found  that  Woolrych  did  put  his  hand 
through  the  broken  pane. 

3.  Did  Woolrych  break  the  window?  The  jury  found 
No ;  and  that  the  window  was  broken  in  the  scuffle. 

4.  Did  the  plaintiff  put  his  hand  through  the  broken 
pane  ?     The  jury  found  that  he  did  not. 

The  jury  then  returned  a  verdict  for  the  plaintiff,  with 
5/.  5«.  damages :  and  the  learned  Judge  gave  the  defend- 
ants* counsel  leave  to  move  to  enter  a  verdict  for  the 
defendants. 

Pigott  Serjt.,  in  last  Easter  Term,  obtained  a  rule 
Nisi  accordingly. 

Huddleston  and  J.  J.  Powell  now  shewed  cause.  The 
arrest  was  not  sufficient.  In  the  first  place,  though  the 
cases  establish  that  there  may  be  an  arrest  by  touch. 


V. 

Jervib. 
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1858.  ^^^^  arrest  must  be  accompanied  by  circumstances  which, 
S^^uQn  in  the  absence  of  active  resistance  on  the  part  of  the 
debtor,  would  enable  the  capture  to  be  completed.  In 
Les  Termes  de  la  Ley  "  Arrest"  is  described  to  be  "  when 
one  is  taken  and  restrained  from  his  liberty."  An  arrest 
by  mere  touch,  therefore,  is  good  only  when  the  re- 
straint, of  which  the  touch  is  merely  symbolical,  can  be 
completed.  In  Nicholl  v.  Darley  (a),  where  an  officer 
caught  the  debtor  round  the  waist,  and  the  debtor  broke 
away  and  escaped,  the  Court  held  that  an  arrest  is 
complete  if  the  officer  has  the  debtor  in  actual  custody, 
though  but  for  a  moment :  that  is,  as  put  by  Garrow  B., 
'Mn  such  a  situation  as  would  enable  the  officer  with 
proper  force  and  assistance  to  detain  him."  Here  the  offi- 
cer could  not  have  done  so.  \_Crompton  J.  Not  through 
the  broken  pane;  but  he  could,  and  did,  follow  the 
debtor  into  the  house.  Wasnot  the  arrest  completed  then  ?] 
That  depends  upon  the  next  point  contended  for  by  the 
plaintiff,  viz.,  that  the  officer  had  no  right  either  to  put 
his  hand  through  the  broken  pane  of  glass,  or  to  break 
open  the  outer  door  afterwards.  The  privilege  of  a 
dwelling  house  is  elaborately  explained  by  T«ord  Mans" 
Jieldy  in  Lee  v.  Gansel  (6).  It  is  there  laid  down  that  the 
outer  door  of  the  house  cannot  be  broken.  {^Cromptan  J. 
The  privilege  ceases  as  soon  as  there  has  been  an  arrest] 
There  had  been  no  proper  arrest  here.  The  officer,  in 
putting  his  hand  through  the  broken  pane  to  touch  the 
plaintiff,  violated  the  privilege  of  the  dwelling  house,  so 
that  the  touching  was  no  arrest;  and,  that  being  so, 
he  acquired  no  right  to  break  open  the  outer  door,  and 
was  guilty  of  a  second  violation  of  the  privilege  of  the 
house  in  doing  so.     [ Crompton  J.    The  officer  may  arrest 

(a)  2  K  fr  /.  399,  (6)  1  Cowp.  1. 


Jebvis. 
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through  an  open  window ;  may  he  not  do  so  through  1868. 
a  pane  which  has  been  broken,  but  not  by  him  ?  Erie  J ^  Sandok 
Just  as  he  might  arrest  through  a  window  which  was 
ineffectually  closed?]  Where  the  window  is  open,  or 
ineffectually  closed,  the  owner  has  given  up  the  privilege 
of  his  house ;  but  not  where  the  glass  is  accidentally 
broken.  [Crompton  J.  If  a  man  is  arrested  outside 
his  house,  and  runs  inside  it  and  locks  himself  in,  that  is 
an  arrest  which  would  justify  the  officer  in  breaking  in.] 
There  the  debtor  would  have  been  properly  arrested  in 
the  first  instance :  here  he  was  not.  It  was,  no  doubt, 
agreed  in  Genner  v.  Sparks  (a)  that,  "  if  a  bailiff  have  a 
warrant  against  a  person  who  is  in  a  house,  and  lay 
hand  upon  him  through  the  window,  he  may  afterwards 
break  the  house  to  come  to  him."  But  that  decision 
appears  to  be  based  upon  Sir  William  Fish's  Case^  cited 
in  White  v.  Wiltsheire  (b) ;  and  there  the  debtor  himself 
opened  the  window ;  so  that  the  arrest  was  a  proper  one. 
And  the  dictum  of  Holi  J.,  in  an  Anonymous  {c)  case, 
that,  '^ifa  window  be  open,  and  a  bailiff  put  his  hand 
and  touch  one  for  whom  he  has  a  warrant,  he  is  thereby 
his  prisoner,  and  may  break  open  the  door  to  come  at 
him,"  is  based,  as  appears  by  the  reference,  upon  Genner 
V.  Sparks  (a). 

Piffott  Serjt.  and  Scotland^  contra,  were  not  called  on. 

(WiGHTMAN  J.  was  absent.) 

Erle  J.     This  rule  must  be  made  absolute.     The 

(a)  6  Mod,  173;   S.  C.  1  SaOL  79. 

(6)  2  RolL  R.  138 ;   S.  C  Pabn.  53.  See  Pugh  v.  Griffith,  1  A,^E,  827. 

(c)  7  Mod,  8. 


T. 

Jeevis. 
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1858.  question  is,  whether  the  plaintiff  was  properly  arrested; 
Sandon  ^^»  '^^  other  words,  what  constitutes  an  arrest.  It  appears 
to  me  to  be  decided  by  the  authorities  that,  if  the  officer 
can  touch  the  party  against  whom  he  has  a  warrant, 
without  breaking  into  the  dwelling  house  in  so  doing,  that 
is  a  sufficient  arrest.  Now  here,  though  the  window  was 
broken,  it  was  not  broken  by  the  officer;  and  he  touched 
the  plaintiff  who  was  within  his  reach,  without  com- 
mitting any  violation  of  the  privilege  attaching  to  the 
dwelling  house.  It  has  been  argued  that,  in  order  to 
make  an  arrest  by  touch  sufficient,  the  officer  must  have, 
at  the  time,  the  power  of  keeping  the  party  so  arrested 
under  restraint.  I  think  that  it  would  be  most  pernicious 
if  the  question,  whether  the  officer  had  such  means  of 
restraint,  were  perpetually  to  be  submitted  to  a  jury. 
Take  the  case,  put  by  my  brother  Crompton,  of  the 
party  arrested  running  into  his  house  and  locking  him- 
self in  there.  It  would  be  a  difficult  and  dangerous 
question  to  leave  to  the  jury,  whether,  under  these  cir- 
cumstances, the  officer  had  the  power  of  restraining  him 
at  the  time  of  arrest.  The  Anonymous  (a)  case  in  7  Mod. 
seems  to  me  to  decide  that  mere  touch  by  the  officer, 
through  a  window  already  open,  is  sufficient,  without 
such  power  of  restraint  as  has  been  contended  for.  And 
in  Genner  v.  Sparks  (b)  it  was  agreed  by  the  Court  that 
a  touch  by  the  officer  **even  with  the  end  of  his  finger" 
is  sufficient  The  Judges  seem  to  have  put  the  breaking 
into  the  dwelling  house  as  the  boundary  of  what  is  a 
lawful  arrest :  any  personal  contact  with  the  debtor  by 
any  means  short  of  such  breaking  in  is  good ;  and  an 
arrest  is  therefore  sufficient  if  made  through  a  window 

(a)  7  Mod.  8.  (i)  6  Mod,  173 ;   S.  C.  I  SaO.  79. 
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which  has  either  been  left  open,  or,  as  here,  has  been        1858. 
accidentally  broken,  but  not  by  the  officer.  Sandon 


Crompton  J.  I  also  think  that  the  arrest  was  good. 
The  argument  that  the  officer  must,  at  the  time  of  touch* 
ing  the  debtor,  possess  the  ability  of  retaining  him  in 
custody  is  not  supported  by  the  authorities.  Genner 
V.  Sparks  (a)  and  the  Anonymous  (ft)  case  in  7  MocL  shew 
that  mere  touch,  if  unaccompanied  by  any  infraction  of 
the  dwelling  house,  is  a  sufficient  arrest,  and  gives  the 
officer  the  right  to  break  into  the  house  to  complete  the 
capture.  I  felt  more  pressed  by  the  second  point,  viz., 
that  here  there  was  an  illegal  infraction  of  the  dwelling 
house,  by  the  officer  putting  his  hand  through  the  pane, 
on  the  same  principle  as,  in  criminal  cases,  a  putting  in 
of  the  hand  where  the  window  had  been  left  open  has 
been  held  to  be  a  step  in  a  constructive  breaking  into 
the  house.  But,  under  all  the  circumstances,  I  agree  with 
my  brother  J5'r&  that  we  may  keep  to  the  question  whether, 
there  having  been,  at  all  events,  no  actual  breaking  in, 
there  was  such  a  touch  as  constitutes  an  arrest ;  and  I 
think  that  there  was. 

Hill  J.  The  iBrst  question  is,  what  is  a  snfficient 
touch  to  constitute  an  arrest.  It  has  been  contended 
that  the  officer  must  have,  at  the  time  of  touching,  the 
ability  of  taking  corporal  possession  of  the  debtor,  or, 
at  least,  of  keeping  him  under  restraint.  But  that  posi- 
tion is  certainly  not  sanctioned  by  the  authorities  cited 
in  the  course  of  the  argument ;  and  Blacksione,  in  his 
Commentaries  (c),  lays  down  that  "  an  arrest  must  be  by 
corporal  seizing  or  touching  the  defendant's  body ;  after 

(a)  6  Mod,  173.     S.  C,  1  Salk,  79.  (6)  7  Mod.  8. 

(c)  3  Bl.  Com.  288. 


V. 

Jertis. 
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1858.        which  the  bailiff  may  justify  breaking  open  the  house 

g^jjjjQjj       in  which  he  is,  to  take  him."    It  was  also  argued  that 

Jervis       ^^^  officer,  by  putting  his  hand  through  the  broken  pane, 

had  violated  the  privilege  of  the  house.    But  the  pane 

was  not  broken  by  him ;  and  I  think  that  the  officer, 

touching  the  plaintiff  through  the  pane,  had  as  much 

right  to  make  the  arrest  through  the  pane  as  he  would 

have  had  to  go  at  once  into  the  house  and  make  the 

arrest  if  the  door  had  been  left  open  by  the  owner, 

or  even  broken  by  third  parties  and  then  left  open. 

Then,  the  arrest  having  been  lawfully  made,  the  officer 

had  a  right  to  break  open  the  outer  door  of  the  house 

and  complete  the  capture.     On  both  points,  therefore,  I 

agree  with  the  rest  of  the  Court  that  this  rule  should  be 

made  absolute. 

Rule  absolute. 


IN  THE  EXCHEQUER  CHAMBER. 

^^bAthliBsg.]  Sandon  against  Jervis  and  Dain. 

For  marginal         The    plaintiff   having   appealed  to    the   Exchequer 
note,  see  ante,    ^,        , 
p.  935.  Chamber, 

In  this  vacation  (a), 

J.  J.  Powell  was  heard  for  the  appellant  (plaintiff 
below).  First,  there  was  no  legal  arrest  before  the 
breaking  of  the  house  door,  because  the  officer  had 
not,  till  then,  corporal  possession  of  the  plaintiff:  Se- 
condly, even  if  there  was  such  corporal  possession,  it 
was  illegally  obtained,  and  the  defence  fails.     As  to 

(a)  Fehruary^. 


Jbrvis. 
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the  first  point,  all  the  definitions,  and  almost  all  the  [1859.] 
authorities,  concur  in  the  proposition  that  merely  touch-  ~  g^^^KDON  ~ 
ing  the  body  of  the  debtor  does  not  constitute  an  arrest, 
except  in  the  cases  where  the  touch  is  only  symbolical. 
It  is  not  indeed  necessary  that  there  should  be  such  a 
possession  of  the  body  that  the  ofiicer  is  able  to  carry 
the  party  to  gaol :  that  may  be  rendered  impossible  by 
the  superior  strength  of  the  debtor.  But  there  must  be 
such  a  strong  hold  that  the  debtor  cannot  escape  without 
exerting  strength.  In  Tomlinson's  Law  Dictionary^ 
'*  Arrest"  is  defined  as  '*  a  restraint  of  a  man's  person, 
obliging  him  to  be  obedient  to  the  law,*'  and  as  '*  the 
beginning  of  imprisonment  ;'**  which  agrees  with  the  de- 
finition in  Les  Termes  de  la  Ley^  cited  below.  The 
sheriff  cannot  be  liable  for  an  escape  where  no  more  has 
taken  place  than  a  touch ;  yet  that  would  follow  if  the 
point  contended  for  on  the  other  side  were  valid ;  Nicholl 
V.  Darley  (a).  In  Sir  William  Fish's  Case{h)  it  was  held 
that,  where  a  debtor  opened  the  casement  of  the  window 
of  his  house  and  took  the  sheriif  by  the  hand,  and  the 
sheriif  then  arrested  him,  the  arrest  was  legal,  so  that, 
the  debtor  having  pulled  away  his  hand,  the  sheriff 
might  afterwards  break  open  the  door  of  the  house  and 
take  him.  But  it  must  be  assumed  that  there  the  sheriff 
took  the  debtor's  hand,  a  very  different  thing  from  mere 
touch.  In  Genner  v.  Sparks  (c)  it  was  agreed  that,  if 
the  sheriff  *'  had  but  touched  the  defendant  even  with 
the  end  of  his  finger,  it  had  been  an  arrest."  But  that 
must  have  been  spoken  with  reference  to  the  particular 
case  before  the  Court,  where  the  defendant  was  in  a 
yard  and  could  not  get  away,  so  that  the  touch  would 

(a)  2  K  ft-  /.  399. 

(6)  Cited  in  WhiU  ▼.  WilUheirt,  2  Rol.  il.  138 ;   .S*.  C.  Pabn,  53. 

(c)  6  Mod.  173 ;  S.  C.  1  Salk.  79. 
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[1859.]  have  been  merely  symbolical.  It  is  true  that  there  fol- 
Sandon  ^^^^  ^^  illustration,  "  as  if  a  bailiff  have  a  warrant  against 
Jkrvis  *  person  who  is  in  a  house,  and  lay  hands  upon  him 
through  the  window,  he  may  afterwards  break  the  bouse 
to  come  to  him."  That,  however,  is  merely  founded 
on  Sir  William  Fish's  Case  (a),  which  has  been  already 
explained.  The  same  remark  applies  to  the  Anany- 
mints  {h)  case  in  7  Mod.  The  dictum  in  Bui  N.  P.  62. 
rests  merely  on  those  in  Genner  v.  Sparks  (c).  [  WiUes  J. 
referred  to  Com.  Dig.  Execution{C  12.).  BramwellB.  To 
recur  to  the  test  which  you  suggest :  suppose  the  officer 
puts  his  arm  through  the  iron  railings  of  a  gate  which 
he  cannot  pass,  and  lays  hold  of  the  debtor,  is  that  an 
arrest  ?]  That  seems  to  be  an  arrest,  because  the  debtor, 
being  actually  detained,  is  bound  to  submit  to  the  law. 
Secondly,  the  capture  was  at  any  rate  obtained  by  an 
illegal  entry.  The  circumstances  in  Doe  v.  Trye{d) 
were  something  like  those  in  the  present  case:  the 
officer  thrust  his  hand  through  some  paper  which 
supplied  the  place  of  a  pane  of  glass  in  the  window; 
and  he  thus  got  the  key  of  the  house,  with  which  he 
opened  the  door  and  effected  the  capture  in  the  house: 
and  this  was  admitted  to  be  an  illegal  arrest  [Wittes  J. 
The  key  was  obtained  by  a  trespass.  BramweU  6. 
Might  the  officer  get  in  through  an  open  window?] 
Supposing  that  to  be  lawful  in  the  case  where  a  window 
has  been  negligently  left  open,  the  present  case  is  very 
different :  the  window  was  broken  in  the  defence  of  the 
legal  possession  of  the  house.  In  Park  v.  PercivaHe) 
an  arrest  was  held  to  be  illegal,  where  the  officer  ob- 
tained an  entry  into  a  house  by  craft,  in  palling  to  the 

(a)  Cited  in  Whitt  v.  WilUhdre,  2  RoL  R,\Z^\   S.  C,  iVi&N.53. 

(b)  7  Mo(L  8.  (c)  6  Mod.  173;   S.  C.  1  Satt.  79. 
(flf)  5  New  Ca.  573.                        {e)   Hob.  62  (6th  ed.). 
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wife  of  the  owner^  who  opened  the  door  a  little,  where-       [1859.] 

upon  the  ofBcer  rushed  forcibly  in.     The  debtor  has  the       sakd^^ 

right  to  keep  the  door  of  his  own  house  shut;  Semaynes       jgj[y,9 

Case  {a),     [BramweUB.    I  always  thought  the  oiBcer 

might  get  into  the  house  by  any  means  not  forcible.     In 

Park  V.  Percwal{l)  the  house  was  not  the  house  of  the 

debtor.]     He  lay  there;  and  it  appears  from  Semayne^s 

Case  (a)  that,  even  in  such  a  case,  the  ofBcer  cannot 

break  into  a  house  without  a  previous  request  and  deniaL 

In  Ccmynis  Digest^  Execution  (C  6.),  it  is  said  that  the 

sheriiF,  under  an  execution  against  the  goods,  cannot 

open  the  outer  door,  though  it  be  only  latched.     \^CraW' 

der  J.     That  doctrine  of  Comyns  seems  to  be  questioned 

by  the  Court  of  Exchequer  in  Ryan  v.  Shilcock  (c). 

JFUUams  J.     In  Curtis  v.  Hubbard  (d),  cited  in  Smithes 

note  (tf )  to  Semayne^s  Case  (a\  the  law  is  asserted  as  in 

Comyns."]   Lord  Man\fUW%  language  in  Lee  y.  Gansel(g) 

has  been  already  referred  to  in  the  argument  below.  The 

proper  rule  seems  to  be  that,  where  a  door  or  window  is 

left  open  by  intention  or  negligence,  there  the  officer 

may  enter;  but  not  otherwise.    Thus,  if  a  window  were 

broken  by  a  hail  storm,  or  a  door  blown  down  by  a  gust 

of  wind,  there,  unless  a  reasonable  time  for  repairing 

had  elapsed,  the  officer  could  not  enter.     In  Ago  Kur* 

boolie  Mahomed  v.  The  Q^een  (A),  a  case  before  the  Privy 

Council,  it  was  held  that  an  officer,  who,  in  execution  of 

a  bailable  writ,  had  peaceably  entered  a  house,  but  had 

been  forcibly  expelled  before  making  an  arrest,  might, 

without  demanding  re*entry,  lawfully  break   open  the 

(«)  S  J{i^  91  a.  93  a.  (6)  Bab.  62  (6th  ed.). 

(c)  7  Bxek.  72.  (J)  1  HiW»  New  York  Rtp.  337. 

(«}  1  Smiih*$  L.  C«u  82  (4th  ed.). 

ig)  1  Cowp.  1.  {h)  4  Uoon'»  P.  C.  C.  239. 

E.   D.   &   E.  3   P 
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[1859.]  outer  door  of  ihe  house  which  had  been  fastened  against 
Sahdon  him.  There  the  debtor  could  not  avail  himself  of  the 
jx&Via.  unlawful  expulsion ;  and  the  oiBcer  was  entitled  to  replace 
liimself  in  the  position  from  which  he  had  been  illegally 
disturbed.  The  decision  therefore  is  not  an  authority  in 
the  present  case :  but  Lord  CampbelFs  judgment  there 
will  be  found  to  accord  with  the  general  principle  now 
insisted  upon. 

IHgott  Serjt,  for  the  respondents  (defendants  below), 
cited  an  Anonymous  (a)  case  in  Ventris^ 

Per  Curiam.  We  will  consider  whether  it  is  neces- 
sary to  hear  you. 

And  now  the  learned  Judges,  without  calling  on  Pigoit 
Serjt.,  pronounced  their  judgments. 

Pollock  C.  B.  We  think  that  the  judgment  of  the 
Court  below  ought  to  be  affirmed,  as  we  are  all  of  opinion 
that  the  defendants  were  justified  in  what  they  did.  It 
does  not  appear  to  me  that  the  question  involves  any 
general  principle.  It  is  a  matter  of  positive  law  whether 
a  mere  touch  is  to  constitute  an  arrest  or  not.  It  might 
have  been  reasonably  prescribed  either  that  it  should  or 
should  not  be  necessary  to  an  arrest  that  there  should 
be  a  possession  of  the  penson.  But  probably  the  reason 
which  led  to  the  laying  down  of  the  law  as  it  stands  was 
that  it  was  thought  desirable  to  avoid  unnecessary  vio- 
lence ;  and  therefore  it  was  determined  that,  if  the  officer 
was  near  enough  to  the  debtor  to  touch  him,  it  was  the 
duty  of  the  debtor  to  submit ;  and  this  for  the  purpose 
of  preventing  conflict     I  may  remark  parenthetically 

(a)  1  retUr.  306. 
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that  what  the  law  of  England  most  aims  at  is  the  pre-  [1859. J 
servation  of  peace.  It  will  not  allow  a  man  to  take  glJI^^i 
forcible  possession  of  even  his  own  property.  But,  jeftVia. 
whatever  be  the  reason,  the  law  is  that,  if  the  officer  is 
near  enough  to  the  debtor  to  touch  him,  and  does  touch 
him,  and  gives  him  notice  of  the  writ,  it  is  an  arrest.  I  can 
well  understand  the  reason  for  its  being  so  held.  There 
may  be  an  apparent  incongruity  when  the  contact  takes 
place  under  circumstances  which  preclude  the  possibility 
of  an  actual  seizure,  like  the  case  of  a  wall  intervening,  as 
between  PyramuM  and  Thisbe,  but  with  the  possibility,  not 
merely  of  a  whisper,  but  of  a  touch.  Where,  however, 
the  debtor  is  actually  in  a  house  which  is  watched,  so  that 
he  cannot  get  away,  there  is  no  absurdity  in  saying  that 
a  touch  shall  constitute  an  arrest.  What  then  is  there 
in  the  present  case  to  defeat  the  justification  ?  It  is 
admitted  that,  if  the  officer  finds  the  bouse  door  open 
and  gets  into  the  house,  he  may  by  doing  so  effect  the 
arrest.  If,  then,  the  door  be  so  far  open,  or  there  be  a 
window  so  broken,  as  to  admit  of  the  officer  touching  the 
debtor,  the  officer  may  effect  the  arrest  by  so  touching. 

Williams  J.  I  am  quite  of  the  same  opinion.  Put- 
ting all  the  facts  of  the  case  together,  there  was  a  lawful 
arrest  It  is  perfectly  clear  that  it  has  always  been  as- 
sumed that  touching  the  person  constitutes  an  arrest 
Then  the  question  is,  only,  whether  here  it  was  illegal 
to  touch  the  person.  The  aperture  in  the  window  en- 
abled the  officer  to  do  so:  he  had  a  right  to  avail  himself 
of  the  window  being  in  part  open. 

Crowder  J.     I  am  of  the  same  opinion.     It  is  laid 
down  by  Holi  C.  J.,  and  the  other  Judges,  in  Genner 
3  p  2 
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[1859.]     ▼•  Sparks  {a),  that  a  mere  touch  constitutes  an  arrest, 
S^,p<,jj       though  the  party  be  not  actually  taken.     Then,  was  the 

Jkbtis.  *^^  ^^^^^  '^P^  ^  '^®  P*°®  ®^  8^*^  ^^  °^^  broken  by 
the  officer  who  arrested  ;  nor  did  he  enlaif^  it ;  he  only 
put  his  hand  in. 

WiLLES  J.  I  am  of  the  same  opinion.  The  opinion 
pronounced  by  Holt  C.  J.  and  the  other  Judges  in 
Genner  v.  Sparks  (a)  is  quite  sufficient  to  decide  this  case. 
The  6th  volume  of  Modem  Reports,  in  which  that  is 
found,  is  a  book  of  authority. 

Bramwell,  6.  I  am  of  the  same  opinion :  but  I  wish 
to  guard  myself  against  being  supposed  to  lay  it  down 
that  the  sheriiF  would  be  liable  to  an  escape  where  the 
officer  had  been  unable  to  da  more  than  touch  the  debtor. 
The  capture  might  be  good  as  against  the  debtor  so 
as.  to  preclude  him  from  saying  that  he  had  not  been 
arrested,  and  yet  not  complete  so  as  to  make  the  sheriff 
liable  for  an  escape.  But,  according  to  my  view,  the 
case  of  Affa  KurbooUe  Mahomed  v.  The  Queen  (b)  is  a 
decisive  authority  to  shew  that  the  officer  was  here  justi- 
fied in  breaking  open  the  outer  door  after  he  had  touched 
the  debtor ;  for  I  cannot  distinguish  between  a  right  to 
enter  after  having  been  thrust  out,  and  a  right  to  enter 
for  the  purpose  of  taking  a  party  already  arrested.  It 
may  possibly  be  that,  in  some  sense,  the  arrest  could  not 
be  completed  till  the  officer  had  that  corporeal  controul 
which  Mr.  Powell  maintains  to  be  essential ;  I  wish  not 
to  be  understood  as  asserting  that  the  sheriff  would  have 
been  liable  for  an  escape  if  the  debtor  had  got  away 
after  he  had  merely  been  touched. 

Judgment  affirmed. 

(a)  6  Mod.  173.     5.  C.  1  SoM.  79.         (6)  4  Moon's  P.  C,  C.  239. 
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1858. 


The  Queen  against  Sir  John  William  Kamsdbn,  saiurdaf, 
Bart. 

TNDICTMENT  for  non-repair  of  a  road.    The  second  The  liability 
count  charged  that,  **  from  the  time  whereof  the  highway  n- 
memory  of  man  is  not  to  the  contrary,  there  was  and  isintheocca- 
yet  is  a  certain  common  and  ancient  Queen's  highway,**  C^Sgincbsed- 
caUed  &c.,  «  situate  in  the  parish  oi HudderzJUUr  **  used  J^^, '^^ 
by  and  for  all  the  liege  subjects  of  our  said  Lady  the  ^''p*''' «  .  j 
Queen  and  her  predecessors,  with  their  horses,  coaches,  •ndtembie,  per 
carts  and  other  carriages,  to  go,  return,  pass  and  repass,"  sacbuduiity' 

doos  Dot  ac- 

&c.,  <'at  their  free  will  and  pleasure:**  that  800  yards  of  crao  where 
the  said  highway  (specifying  the  part)  was  very  ruinoiis,  highway  ii  not 
&c.,  and  in  great  decay  for  want  of  due  reparation  and  o?wfaerethe 
amendment,  so  that  the  liege  subjects  &c.  could  not  j^Ji^J^Jjf*** 
go,  return,  pass  and  repass,  &c.,  as  they  ought  and  were  ?^ beforetho 
wont  and  accustomed  to  do,  without  danger  and  damage :  ^"^  for  pas. 
that  the  defendant,  **  being  the  owner  of  certain  lands 
in  the  parish  aforesaid,  lying  and  being  on  both  the 
north  and  south  sides,  and  running  along  the  sides  of 
and  adjoining  the  said  last  mentioned  Queen's  common 
highway,  by  reason  of  his  having,  before**  &c,  '*  wholly 
inclosed  and  fenced  off  hb  land  adjoining  and  running 
parallel"  with  the  said  highway,  on  the  north  side,  and 
along  that  part  which  was  out  of  repair,  ''and  having, 
before**  &c.,  *'  on  the  south  side  of  the  said  last  men- 
tioned Queen*s  highway,  inclosed  and  fenced  off  bis  land 
adjoining  and  running  parallel  with  the  same**  to  the 
extent  of  400  yards  of  the  part  which  was  out  of  repair 
(« the  remaining  400  yards"  out  of  repair  on  the  south 
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1858.  ^^^®  '*  adjoining  on  a  deep  precipice,  forming  a  natural 
The  QuKEN  ^*''™''  fro™  *^^  land"  of  the  defendant  "on  that  side"), 
JL"«T.«  "  *°^'  *^  ^'^^^^  extent  and  thereby,  having  prevented  Her 
Majesty's  liege  subjects,  with  their  horses,  coaches,"  &c., 
'^ftom  going,  returning,"  &c.,  ^Uhrough  and  along  the 
lands  adjacent  to"  the  said  highway,  "while  they  were 
so  as  last  aforesaid  foundrous  and  out  of  repair,"  &c, 
"  and  by  continuing  to  keep"  the  said  lands  so  adjoining 
inclosed,  "ought  to  repair  and  amend  that  part"  of  the 
said  highway  "when  and  so  often  as  there  shall  be 
occasion  :**  and  that  the  defendant  had  not  done  so. 

Flea.     Not  guilty. 

The  first  count,  which  charged  the  defendant  with 
liability  to  repair  "  by  reason  of  his  tenure  of  certain 
lands  and  tenements"  in  the  said  parish,  on  both  sides 
of  the  said  highway,  was  abandoned  at  the  trial 

On  the  trial,  before  Martin  B.,  at  the  last  Spring  Assises 
for  Yorkshire^  it  appeared  that  the  road  in  question  was 
not  an  immemorial  highway,  as  averred  in  the  indict* 
ment:  but  that,  in  1789,  by  the  HuddertJUId  Inclosure 
Award,  the  land  on  each  side  of  the  road  (described  in 
the  award  as  a  public  road)  was  allotted  to  Sir  John 
Bamsdetiy  the  defendant's  ancestor.  The  Inclosure  Act 
under  which  the  award  was  made,  and  in  which  the 
road  was  set  out,  authorized  persons  to  whom  land 
should  be  allotted  to  inclose  such  land.  The  land  on 
each  side  of  the  road  was  accordingly  inclosed  and  built 
upon,  and  was,  before  and  at  the  time  of  the  indictment, 
occupied  by  tenants  of  the  defendant,  the  present  owner 
of  the  land.  The  dedication  of  the  road  was  admitted. 
Evidence  was  given  that  in  the  course  of  185  yards  of 
the  800  indicted  it  would  have  been  possible  for  carts  to 
break  out  of  the  road  and  pass  over  the  land  adjoining, 
but  on  the  north  side  only.    No  inclosure  had  been 
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made  to  the  extent  of  the  185  yards  till  fifteen  or  twenty        i858. 
years  ago.    The  jury,  in  answer  to  a  question  put  to    xh«  Quebh 
them  by  the  learned  Judge,  found  that  there  was  not, 
substantially  and  beneficially,  any  enjoyment,  by  the 
public,  of  the  right  of  using  the  land  at  the  side  of  the 
road,  when  the  road  was  out  of  repair. 

The  learned  Judge  directed  a  verdict  for  the  defend- 
ant, with  leave  to  the  prosecutor  to  move  to  enter  a 
verdict  for  the  Crown  on  the  said  second  count  as  to 
185  yards  of  the  highway. 

Hugh  Hittf  in  last  Easier  Term,  obtained  a  rule  Nisi 
accordingly,  <'on  the  ground  that  the  facts  proved  and 
admitted  at  the  trial  proved  the  liability  to  repair  as  to 
that  extent  of  the  highway." 

In  diis  Vacation  (a), 

Athertan  and  Cleasby  shewed  cause.  Pasldey  and 
Malcolm  were  heard  in  support  of  the  rule.  The  follow- 
ing authorities  were  cited  in  the  course  of  the  argument: 
Com.  Dig.  Chimin  (A  4.);  Rex  v.  Stoughton  {b)\  Sir 
Edward  DuncomVs  Case  (c) ;  Regina  v.  Turfceston  (d) ; 
4  Bac.  Ab.  225  (7th  ed.).  Highways  (E)  ;  1  Russell  On 
Crimes^  p.  358.  (8d  ed.) ;  Rex  v.  Flechnow  {e) ;  Hawkinses 
Fteas  of  the  Crown,  Book  I.  c  76.  s.  6.  (vol.  2.  p.  155. 
7th  ed.) ;  Chitty's  Criminal  Law,  vol.  III.  p.  567  a. ; 
Taylor  v.  Whitehead  (g)\  Rex  v.  Sutton  {h)i  Regina  v. 
The  Tithing  of  Westmarh  (i);  Rex  v.  St.  Giles,  Cam^ 
bridge  (A) ;   fVelWeloved  On  the  Law  of  Highways,  p.  90. 

(a)  Juiu  14th  and  15th.     Befora  Erie  and  CrompUm  Js. 

(()  2  Sannd.  157. 

(e)  0«.  Cbr.  360.  S.C.I  RM.  Abr.  390, 10.  Chimin  Commam  (A)  1. 

(tf)  16  Q.  B.  109.  (0  1  Burr.  461. 

ig)  2  Doug.  745.  (A)  3  A.  ^  B.  597. 

(i>  2  Mao.  ^  R.  305.  (A)  5  Af.  }•  5.  260. 
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\S5S.  '^^  nature  of  the  aiguments  appears  suflScientlj  from 

TheQuEir     the  judgment 

-,   ^'  Cur.  adv.  vult 

Ramsdev. 

The  learned  Judges  now  delivered  judgment  seriatim^ 
as  follows. 

Erle  J,  This  indictment  is  for  non-repair  of  an  im- 
memorial highway,  charging  the  defendant  to  be  liable 
by  reason  of  inclosure  of  adjoining  land  of  which  he  is 
the  owDcr.  The  evidence  was  that  the  way  in  question 
was  dedicated  within  time  of  memory,  and  was  not  im- 
memorial ;  that  the  defendant  was  not  the  occupier  of 
the  inclosed  adjoining  land.  That  for  180  yards  out  of 
the  800  which  were  indicted  it  was  possible  for  carts  to 
break  out  on  one  side;  but  there  was  no  evidence  that 
this  adjoining  land  had  been  actually  so  used;  and  the 
jury  found  that  there  never  was,  substantially  and  bene- 
ficially, any  enjoyment  of  the  right  of  breaking  out  over 
the  residue  of  the  line.  The  verdict  was  entered  for  the 
defendant:  and,  on  a  rule  to  enter  it  for  the  Crown,  it 
has  been  contended  that,  if  adjoining  land  is  inclosed  on 
either  side  of  a  highway  dedicated  within  time  of  memory, 
the  owner  of  such  land,  although  not  the  occupier,  and 
although  the  land  so  inclosed  is  not  shewn  to  have  been 
ever  used  for  the  purpose  of  passage,  is  bound  to  repair 
the  adjoining  highway.  On  the  other  hand,  for  the  de- 
fendant, it  was  contended  that  this  duty  of  repair  arises 
.  only  when  the  land  inclosed  has  been  used  for  passage  and 
become  a  part  of  the  highway ;  so  that  the  duty  is  created 
by  reason  of  encroachment  on  the  highway,  and  not  by  a 
lawful  inclosure :  also,  that  the  highway  ought  to  be  im- 
memorial :  and  the  party  charged  ought  to  be  the  occupier. 
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The  authorities  cited  support  the  defendant's  case.  1858. 
Sir  Edward  DuncomVs  Case,  Cro.  Car.  366.,  affords  the  The  Qubbh 
only  instance  of  a  conviction  on  this  liability  which  has  jeUmbdsh. 
been  cited :  and,  as  all  the  dicta  of  Judges  and  passages 
in  digests  and  treatises  arc  founded  on  this  case,  it  ought 
to  be  carefully  examined.  The  indictment  chai^^d  that 
he  had  inclosed  lands  on  both  sides  of  an  ancient  high- 
way, whereby  he  had  straitened  it,  and  it  had  become 
foundrous,  whereas  by  law  he  ought  to  have  made  it  a 
suflScient  way.  The  evidence  shewed  that  the  way 
inclosed  was  four  yards  wide :  that  defendant  had  made 
a  good  causeway  for  horsemen,  yet  carts  and  coaches 
could  not  pass  nor  meet  for  straitness  thereof,  nor  might 
go  beside  the  way.  It  was  held  that  he  was  bound  to 
repair.  We  gather,  from  the  abstract  of  the  indictment 
mentioning  an  ancient  way,  that  it  was  charged  to  be 
immemorial ;  and,  from  the  charge  that  the  defendant 
had  straitened  it,  we  gather  that  he  had  encroached  on 
land  used  for  passage ;  and  the  more  so  as  the  evidence 
shewed  that  carts  and  carriages  could  not  pass  or  meet 
because  it  was  so  strait,  though  it  was  better  for  horses 
than  before. 

That  this  view  of  the  effect  of  the  report  in  Croke  is 
correct  appears  from  the  statement  of  the  same  case  in 
1  Roll.  Ab.  390.  Chimin  Common  (A.)  :  ''  Si  la  soit  un 
common  chimin  pur  touts  les  subjects  1e  Roy  et  ad  estre 
use  temps  dont  memorie  que  quant  le  chimin  ad  estre 
founderous,  les  subjects  le  Roy  dont  use  daler  per  out- 
letts  sor  le  terre  prochein  adjoynant,  le  chimyn  gisant  en 
le  open  field  nemy  enclose,  ceux  outlets  sont  parcell  de 
chimyn,  car  les  subjects  le  Roy  doint  aver  un  bon 
passage,  et  le  bon  passage  est  le  chimin,  et  nemy  solement 
le  beaten  tracke."  "  Trin,  10  Car.  B.  R.  per  Curiam  sur 
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1 858.  un  tryall  al  ban*  sur  un  information  vers  Sir  Edward  Dun- 
The  QuBBw  combeJ'  See  also  Ibid  (B):  "  Qui  doit  ceo  repaire.  1.  Si 
Ramsdsn  ^  ^^^  ^^  common  alt  chimyn  qui  ad  estre  use  temps 
dont  memorie,  &c.  destre  repaire  per  le  pais,  et  puis 
J.  S.  que  ad  terre  nemy  enclose  prochein  adjoynant  al 
alt  chimyn  d'ambideux  sides  del  cbimyn,  et  il  pur  son 
singular  profit  enclose  son  terre  d'ambideux  sides  le 
chimyn  per  hedge  &  ditch,  il  per  ceo  ad  emprist 
enapres  snr  luy  le  reparation  del  chimyn,  &  ad  free  le 
paies  del  reparation  de  ceo,  issint  que  il  mesme  touts 
temps  apres  quant  serra  besoigne  doit  ceo  repairer. 
7Vm.  10  Car.  B.  R.  en  un  information  vers  Sir  Edward 
Duncombe  resolve  per  Curiam  sur  evidence  al  bar  sur 
tiel  information,  &  n'est  suflScient  pur  luy  a  faire  le 
chimin  tam  bon  come  fuit  al  temps  de  son  enclosure, 
mes  doit  faire  ceo  un  perfect  bon  chimin  sans  aiant 
ascun  respect  al  chimin  come  fiiit  al  temps  del  enclo- 
sure, &  donque  fuit  dit  que  ceo  fuit  issint  resolve  per 
touts  les  justices  6  Jac.  &  19  Jac.  car  quant  le  chimin 
gisoit  en  le  open  fields,  nemy  enclose  les  subjects  le  Roy 
soloint  quant  le  chimyn  fuit  male  ou  founderous  daler, 
pur  lour  melior  passage,  sur  les  fields  adjoynant,  hore 
del  common  tract  del  chimin,  le  quel  libertie  est  toll  per 
rinclosure."  This  report  states  that  the  way  was  imme* 
morial,  and  that  the  adjoining  land  had  been  actually 
used  immemorially  for  passage  before  the  inclosure. 
Then  follows  placitum  (B)  2. :  **  Un  owner  de  terre  qui 
n'est  I'occupier  de  ceo,  ne  poet  estre  charge  a  repairer 
un  common  chimin,  mes  solmen  le  occupier.  HilL  11 
Car.  B.  R.  en  un  Forster's  Can^^  &c.  As  this  placitum 
follows  that  relating  to  liability  by  reason  of  inclosure,  I 
think  it  relates  to  the  same  liability,  and  shews  that  the 
present  defendant  is  not  liable. 
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In  Rex  V.  Stoughiim{d)  Staughtan  was  indicted  on  1858. 
the  same  liability;  and  the  indictment  charges  that  The Quebs 
a  certain  common  highway  in  Stoke,  "  being  from  time  rj^ Jg*„„, 
whereof  the  memory  of  man  is  not  to  the  contrary,  a 
common  King's  highway,"  was  out  of  repair,  and  that 
defendant  ought  to  repair  it  by  reason  of  the  tenure  of 
certain  lands  on  the  west  side  of  the  said  highway,  by 
him  the  said  defendant  inclosed  and  encroached  from 
the  said  highway,  and  continued  by  him  to  be  inclosed 
and  encroached  since,  ^  which  said  land  so  as  aforesaid 
inclosed  and  encroached,  for  the  whole  time  aforesaid" 
*'  was  parcel  of  the  said  common  King's  highway.**  The 
judgment  was  for  the  defendant,  on  demurrer  to  his  plea 
on  a  point  now  irrelevant ;  but  the  precedent  is  strong 
to  shew  that  the  liability  was  supposed  to  attach  only 
to  immemorial  highways,  and  only  in  respect  of  land 
inclosed  which  was  parcel  of  the  highway:  and,  as  it 
alleges  that  the  defendant  encroached  and  continued 
the  encroachment,  he  was  probably  charged  as  occupier. 

In  Bex  y.  Fkeknaw  {b)  the  parish  was  indicted,  and 
pleaded  that  Watson,  by  reason  of  the  tenure  of  lands 
inclosed  by  him,  ought  to  repair ;  and  the  prosecutor 
replied  that  this  land  was  inclosed  under  an  inclosure 
Act,  and  that  fFatson  was  allottee  of  an  allotment, 
and  therefore  made  the  inclosure:  and  it  was  decided 
that,  as  Watson  had  a  lawful  right  to  inclose,  he  in- 
curred no  liability  to  repair  by  reason  of  doing  so. 
The  principle  of  this  decision  may  probably  be  held  to 
apply  to  the  present  defendant;  because  the  evidence 
here  is  consistent  with  the  supposition  that  he  or  those 
under  whom  he  claims  dedicated  so  much  land  as  is 

(a)  2  Sound.  157.  {h)  1  Burr.  461. 
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1858.        used  for  passage,  and  no  more,  and  bad  lawful  right  to 

The  QuBEN     build  on  tbe  land  adjoining,  and  may  bave  granted  the 

Raksdkk.     bigbway  for  the  purpose  and  with  tbe  intention  of 

inclosing  it,  by  building  in  an  adjoining  land ;  which 

would  be  lawful,  according  to  daily  experience. 

These  are  the  only  cases  cited  on  the  subject.  The 
passage  from  Bolk  has  been  often  repeated;  but  the  law 
is  not  altered  by  repetition. 

It  follows  that  the  present  rule  for  entering  tbe  verdict 
for  the  Crown  should  be  dischai^ed ;  in  my  opinion,  on 
each  of  the  three  grounds  above  mentioned,  viz.,  because 
the  highway  is  not  immemorial,  and  because  the  land 
inclosed  is  not  shewn  to  have  been  used  for  passage, 
and  because  the  defendant  is  not  tbe  occupier  of  that 
land. 

Cbompton  J.  I  agree  with  my  brother  Erie  that  this 
rule  should  be  discharged.  The  defendant  is  cbaiged 
with  the  non-repair  of  a  road,  ratione  clausurae,  in  respect 
of  certain  land  whereof  he  is  owner,  but  not  occupier. 
There  seems  to  be  neither  precedent  nor  authority  for 
charging  the  owner,  not  being  the  occupier,  in  respect 
of  such  liability :  and  the  only  authority  from  Rollers 
Abridgment^  which  has  been  stated  at  length  by  my 
brother  ErU^  is  strongly  against  the  mere  owner  being 
chaiigeable.  It  was  said,  indeed,  by  Mr.  Paehky^  that 
we  ought  to  construe  the  passage  from  Rollers  Abridgment 
as  applying  to  a  liability  ratione  tenurse :  but  it  imme- 
diately follows  the  placitum  as  to  the  law  in  respect  to 
liability  ratione  clausurse ;  and  it  seems  particularly  ap- 
plicable to  such  a  liability,  which  may  be  put  an  end  to 
by  the  person  in  occupation,  who  has  the  possessory 
right,  throwing  down  the  inclosure.     I  think,  also,  that 
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there  is  strong  reason  for  supposing  that  the  liability        1858. 

ratione  clausarse  does  not  arise  in  a  case  like  the  present.    The  Queen 

where  the  origin  of  the  road  is  by  modem  dedication,      ^jkumn. 

and  where,  from  the  circumstances  of  the  origin  of  the 

road  and  the  nature  of  the  property,  such  dedication 

may  reasonably  be  presumed  to  have  been  to  the  extent 

of  the  road  only  as  laid  out,  excluding  any  right  to  go 

on    the   land    adjoining,   which   seems   to  have  been 

intended  for  the  building  of  houses.     It  would  appear 

strange  to  apply  the  general  rule  of  the  liability  arising 

from  the  inclosure  of  open  Belds  to  the  case  of  a  person 

laying  out  a  street  and  building  houses  along  it,  when 

the  object  of  opening  the  street  is  for  the  purpose  of  the 

houses  being  built  on  the  side.     In  such  case  the  way 

may  perhaps  be  sud  to  be  dedicated  only  so  £ur  as  that 

the  public  are  to  use  the  place  marked  out ;  and  it  would 

seem  strange  to  say  that,  if  that  were  out  of  repair,  the 

houses  might  be  pulled  down.     There  was,  however,  in 

the  present  case,  no  finding  as  to  such  limited  dedication ; 

and  it  is  sufficient  for  the  decision  of  this  case  to  say 

that  I  do  not  think  that  we  ought  to  extend  the  liability 

so  as  to  make  it  apply  to  the  case  of  owners,  where 

neither  the  precedents  nor  authorities  apply  to  the  case 

of  owners,  but  seem  confined  to  that  of  the  occupiers  of 

the  lands. 

I  think,  therefore,  that  the  rule  should  be  dischai^ed. 

Rule  dischaiged. 
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Saturday,        Pebk  ctoainst  The  Nobth  Staefordshibe  Rail- 

J«/y  3d.  ^ 

way  Company. 
The  urentof       A  CTION  for  negligence.  The  declaration  stated  that, 

plaintiff,  by         .Tl.     ,       ,  ^      ,  ^    .  .        ^      ,  .         i 

his  orders,  the  defendants  being  common  earners  for  hire,  the 

delivered  to 
defendants,  a 

railway  Company,  some  marbles  for  carriage ;  and,  in  answer  to  inquiries  by  defendants  as 
to  the  terms  npon  which  the  marbles  were  to  be  carried,  wrote  to  defendants,  inquiring  the 
"  rate  of  insurance  on  marble.**  Afterwards,  one  fF.,  on  behalf  of  the  agent,  had  an  inter- 
view with  defendants,  who  informed  him  of  their  charges  for  carrying  marbles  uninsured 
and  insured,  respectively.  A  printed  notice  of  conditions  had  been  previously  sent  to  the 
agent  by  the  defendants.  One  of  the  conditions  was  **  that  the  Company  shall  not  be 
responsible  for  the  loss  of  or  injury  to  any  marbles**  "  unless  declared  and  insured  aooordiDg 
to  their  value.**  ff.,  after  the  interview,  and  after  the  conditions  had  been  sent  to  the 
plaintiff's  agents,  wrote  to  defendants,  signing  on  behalf  of  the  agents,  **  Please  to  forward 
the  three  cases  of  marble,  not  insured,  as  directed,  to"  &c.  The  marbles  were  forwarded 
by  defendants,  and,  while  on  their  premises,  were  damaged,  without  wilful  negligence  of 
defendants.  Plaintiff  sued  defendants,  as  common  carriers,  for  the  damage,  defendants 
pleaded,  among  other  things:  4,  that  the  marbles  were  delivered  under  a  special  contract, 
signed  by  the  person  delivering  them  (settine  out  the  contract  in  the  terms  of  the  printed 
condition),  and  that  they  were  not  declared  or  insured  &c. ;  5,  that  the  marbles  were 
delivered  subject  to  a  reasonable  condition  (setting  out  the  printed  condition  as  before) 
made  by  defendants,  and  assented  to  by  plaintiff,  and  that  they  were  not  declared  or 
insured  &c.    The  Judge,  at  the  trial,  held  tne  condition  to  be  reasooabla 

Held,  by  the  Court  of  Q.  B.  (Lord  CampbeU  C.  J.  and  Crompian  J.,  dissentiente  Erk  J.), 
1 .  That  W.*B  letter  did  not,  upon  the  face  of  it,  amount  to  a  '*  special  contract**  to  the  eflbct 
stated  in  plea  4,  within  the  4tn  proviso  of  sect.  7  of  The  Railwav  Traffic  and  Canal  Act, 
17  &  18  FieL  c.  31. :  that  oral  evidence  was  not  admissible  to  shew  that  the  words  "not 
insured'*  must  have  been  intended  by  plaintiff  to  refer  to  the  printed  conditions  of  the 
Company  with  respect  to  uninsured  marbles:  and  that  therefore  the  4th  plea  was  not 
proved.  2.  That  the  condition  in  the  5th  plea  mentioned  could  be  binding  only  as  a 
special  contract  with  respect  to  receiving,  forwarding,  and  delivering  goods,  and  therefore 
required  to  be  signed,  under  the  4th  proviso  in  sect.  7,  by  the  owner  or  the  person  delivering : 
that  the  5th  plea  was  therefore  bad,  and  plaintiff  entitled  to  judgment  on  it :  and,  further, 
that,  as  there  was  no  binding  assent,  as  alleged,  by  the  plaintiff  to  such  condition,  plaintiff 
was  entitled  to  the  verdict  on  that  plea  also.     Judgment  for  the  plaintiff. 

Held,  by  the  Exchequer  Chamber  (PaUoek  C.  B.,  Mariin  B.,  ITatsoiiB,^  ChamntBB. 
and  WiHeM  J.,  dissentiente  inUiam§  J.),  reversing  the  judgment  of  the  Court  of  Q.  B.  as  to 
the  4th  plea  (the  5th  having  been  abandoned  on  argument),  that  the  4th  proviso,  as  to  signed 
special  contracts,  in  sect.  7  of  staL  17  &  18  Vict,  c.  31.,  referred  to  contracts  of  the  same 
kmd  as  those  mentioned  in  sect.  6  of  the  Carriers  Act,  11  (7.  4  &  1  IT.  4.  c.  68. 

That  the  letter  of  fT.,  sifoed  on  behalf  of  the  persons  delivering  the  goods,  coupled  with 
the  forwarding  of  the  marbles  in  pursuance  of  that  letter,  constituted  a  sufficient  special 
contract  in  the  form  prescribed  by  the  4th  proviso  in  sect.  7  of  stat.  17  &  18  Viet.  e.  31. 

That  that  letter  might  be  read  with  reference  to  the  other  correspondence  and  evidence 
given  at  the  trial : 

And  that,  so  read,  or  read  cither  by  itself,  or  according  to  the  ordinary  understanding  of 
language  used  between  carriers  and  their  customers,  or  with  reference  to  the  general  pro- 
visions of  the  Carriers  Act,  the  terms  of  the  contract  were  those  alleged  in  the  plea ;  and 
that  the  4th  plea  was  therefore  proved. 
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plaiDtifiP  delivered  to  them,  as  such  common  carriers,  three 
marble  chimney  pieces^  to  be  carried  from  Stoke  upon 
Trent  to  London^  and  that  the  defendants  so  negligently 
carried  the  same  that  they  were  greatly  damaged. 

Fourth  plea  :  That  the  goods  in  the  declaration  men- 
tioned were  delivered  to  and  received  by  the  defend- 
ants,  to  be  carried,  after  the  passing  of  The  Railway 
and  Canal  Traffic  Act,  1854,  and  under  and  subject  to 
a  certain  special  contract  in  that  behalf,  signed  by  one 
George  WhiUxngham  for  and  on  account  of  one  CharleB 
Meigh,  who  was  the  person  delivering  the  said  goods  to 
the  defendants  for  carriage,  whereby  it  was  agreed  that 
the  defendants  should  not  be  responsible  for  the  loss  or 
injury  to  marbles  unless  declared  and  insured  according 
to  their  value :  and  that  the  goods  in  the  declaration 
mentioned  were  marbles;  and  that  the  same  were  not, 
nor  was  any  part  of  the  same,  declared  or  insured  by 
the  plaintiflP  in  the  manner  provided  by  the  sidd  agree- 
ment. 

Fifth  plea :  That  the  said  goods  were  delivered  and 
received,  after  the  passing  of  the  said  Act,  under  and 
subject  to  a  certain  just  and  reasonable  condition,  made 
by  the  defendants  and  assented  to  by  the  plaintiff,  with 
respect  to  the  receiving,  forwarding  and  delivering  the 
said  goods ;  that  is  to  say,  that  the  defendants  should 
not  nor  would  be  responsible  for  the  loss  or  injury  to 
marbles  unless  declared  and  insured  according  to  their 
value.  That  the  goods  were  marbles,  and  were  not,  nor 
was  any  part  thereof,  declared  or  insured  according  to 
their  value. 

Issue  on  both  pleas  (a). 
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(a)  There  was  also  a  plea,  traversing  the  bailment  as  alleged,  which  was 
not  referred  to  in  the  argmment  in  the  Q.  B.    Bee  pp.  987,  990,  996. 
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TRINITY  VACATION. 

The  case  came  on  for  trial  before  Erie  J.,  at  the 
Sittings  in  London  after  Hilary  Term,  1858,  when  the 
following  evidence  was  given. 

The  plaintiff,  in  Jufy,  1857,  was  the  owner  of  three 
marble  mantel  pieces  in  Staffordshire;  and  a  Mr.  Meiglh 
of  Hanley  in  that  county,  had  instructions  from  him  to 
forward  the  same  to  London  on  his  behalf  by  the  defend- 
ants' railway.  The  defendants  had  a  station  at  Stoke 
upon  Trent^  in  Staffordshire;  and  Mr.  Meigh  was  in  the 
habit  of  delivering  goods  to  the  defendants  at  that 
station  to  be  carried  to  London.  On  the  30th  June  and 
20th  i/u/y,  1857,  printed  notices  were  delivered  by  the 
defendants  to  MV.  Meigh^  which  commenced  as  follows. 

**  The  North  Staffordshire  Railway  hereby  give  notice 
that  they  will  receive,  forward  and  deliver  goods  solely 
subject  to  the  conditions  hereinunder  stated."  Among 
the  conditions  so  referred  to  was  the  following,  which 
was  printed  on  the  sam6  paper  under  the  above  notices. 

**  That  the  Company  shall  not  be  responsible  for  the 
loss  of  or  injury  to  any  marbles,  musical  instruments, 
furniture,  toys  or  other  articles  which,  from  their  brit- 
tleness,  fragility,  delicacy  or  liability  to  ignition,  are 
more  than  ordinarily  hazardous,  unless  declared  and 
insured  according  to  their  value." 

In  the  beginning  of  July^  1857,  Mr.  Meigh  gave  di- 
rections to  a  carter  of  the  defendants  to  call  for  the 
marble  chimney  pieces,  which  were  then  at  Mr.  MeigKs 
house,  at  Streeton,  in  Staffordshire^  and  to  convey  them 
to  the  defendants'  station  at  Stoke;  and  at  the  same 
time  he  desired  the  carter  to  inquire  at  the  station  what 
the  insurance  would  be.  The  carter  in  consequence 
went  to  Mr.  MeigK^  house,  where  a  Mr.  TFhittingham, 
on  Mr.  Meigh*s  behalf,  had  assisted  in  packing  the 
chimney  piecea     They  were  then  taken  by  the  carter 
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to  the  CompaDj*8  station  at  Stoke,  and  placed  in  the 
goods  warehouse  of  the  Company.    No  forwarding  note  ' 
was  delivered  with  the  goods;  but  they  were  addressed 
to  the  plaintiff,  ^*  Camden  Station,  Londarif  to  be  left  till 
called  for.** 

In  pursuance  of  Mr.  MeigK%  directions,  the  carter 
inquired  of  Mr.  Carden,  the  defendants'  head  clerk  of 
the  goods  station  at  Stoke,  what  would  be  the  insurance 
of  the  goods,  and  was  told  by  him  that  he  did  not  know 
unless  the  value  of  them  was  stated.  The  carter  com- 
municated this  on  the  following  day  to  Mr.  Meigh*  A 
day  or  two  afterwards,  Mr.  Corden  wrote  to  Mr.  Meigh, 
referring  to  the  goods  which  had  been  sent  and  the 
message  delivered  by  the  carter,  stating  that  the  amount 
of  insurance  depended  on  the  value  of  the  goods,  and 
requesting  to  know  for  what  amount  the  marbles  were 
to  be  insured.  The  bearer  of  this  note  was  told  that 
Mr.  Meigh  was  in  Liverpool,  and  that  instructions  should 
.be  sent  A  servant  of  the  Company  called  repeatedly 
for  an  answer  to  this  note,  but  did  not  obtain  any. 

On  10th  Jtdy,  1857,  the  following  note  was  written 
and  sent  to  Mr.  Corden  at  the  Stoke  Station  on  behalf  of 
Mr.  Meiglu 

'^  Old  Hall  Manufactory,   Hanley, 
"  Staffordshire,  10th  July  1857. 
**Mr.  Corden.     Dear  Sir, 

''Please  inform  us,  as  early  as  possible,  what  is  your 
rate  of  insurance  on  marble,  and  we  will  give  you  an 
answer  to  your  inquiries  respecting  the  packages  deli« 
vered  to  you  on  receipt  of  your  reply ;  and  oblige 
"  Yours  truly, 

"  Rate  per  cent.  "  for  C.  Meigh  jr  Son, 

«  Geo.  Harding:* 

B.   B.   &   B.  3   Q 
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On  the  receipt  of  this  not©  Mr.  Corden  went  to  Mr. 
MeigKs  place  of  business,  and  saw  his  son;  and  told  him 
thaty  until  the  talue  of  the  goods  was  declared,  he  could 
not  give  him  the  rate  of  insiirancew  Mr.  MmgKs  son 
stated  that  he  could  not  tell  the  value. 

On  11th  Juhfy  1857,  the  following  letter  was  written 
and  sent  to  the  defendants  at  the  Stoke  Station  on  behalf 
of  Mr.  MeigJu 

*^  Old  Hall  Manufaetary,   Hanky, 
^  Staffordshire,  16th  July,  1857. 

"  Messrs.  North  Staffordshire  Railway  Company. 
"  Gentlemen, 
'*  You  will  much  oblige  by  sending  me  the  rates  of 
insurance  on  marbles,  as  written  for  last  week. 
**  Yours  respectfully, 

*^  ppro  C  Meiyh  Sf  Son, 

'' H.  Hollanby. 
**  Oblige  me  by  informing  me  per  bearer." 
To  this  letter  the  goods  maz^ger  of  the  defendants 
at  the  said  station  replied  as  follows. 

'*Stohe  upon  Trent,  I6ih  July,  1857. 
"  Gentlemen, 

*^  I  regret  that  there  haa  been  a  misunderstanding  in 
reference  to  the  marble  which  you  wish  to  insure.  I 
desired  a  clerk  to  wait  upon  you  for  a  description  of  the 
marble  and  ita  value ;  and  I  understood  that  that  uifor- 
matlbn  would  be  furnished,  and  have  been  waiting  to 
receive  it.  It  is  necessary,  befcve  fixing  the  rate  of  in- 
surance, that  we  should  perfectly  understand  the  nature 
and  the  amount  of  risk  that  we  are  about  to  undertake, 
and  will  lose  no  time  in  getting  the  rate  of  insurance 
fixed,  when  you  oblige  me  with  this  information.     I 
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believe  you  have  already  been  informed  that  we  cannot 
insure  the  marble  beyond  London. 

**  I  am,  Genttemen, 

"  Youra  very  respectfully, 

«  H.  T.  Miller.'* 
«  To  Messrs.  C.  Meigh  ^  Son,  Hanky.'' 

No  reply  was  sent  to  this  letter :  and  nothing  further 
passed  until  28th  Jufyy  1857 ;  when  Mr.  IVhUtinghcan,  on 
behalf  of  Mr.  Meigh,  called  at  the  Siohe  Station  and  saw 
Mr.  Corden,  and  inquired  why  the  chimney  pieces  bad 
not  been  forwarded  to  London.  Mr.  Corden  said  Mr* 
Meigh  was  perfectly  well  aware  why  they  had  not  been 
forwarded :  that  he  bad  desired  they  should  be  insured, 
and  at  the  same  time  did  not  declare  the  vahie :  that 
Mr.  Meigh  had  been  repeatedly  waited  upon  and  a^ed 
to  declare  the  value;  and  that  he  did  not  do  so*  Mr. 
Whittingham  said  the  marble  was  much  wanted,  and 
asked  Mr.  Corden  to  forward  it  Mr.  Corden  said  he 
could  not  unless  he  had  written  instructious  from  Mr. 
Meigh  as  to  whether  they  should  forward  it  at  Mr. 
Meigh's  risk  or  at  the  risk  of  the  Company^  insured  or 
uninsured:  that,  if  the  marble  was  forwarded  at  the 
uninsured  rate,  the  Company^s  chai]ge  would  be  55s.  a 
ton :  but,  if  Mr.  Meigh  chose  to  have  it  insured,  it  would 
be  ten  per  cent,  on  the  declared  value  in  addition.  Mr. 
Whittingham  said  he  would  see  into  the  matter. 

On  1st  August,  1857,  Mr.  Corden  received  the  fol- 
lowing note  from  Mr.  ffhittingham  on  behalf  of  Mr. 
Meigh. 

"Hanky,  Ist  Anguet,  1857. 
*^  North  Staffordshire  Railway  Company,  Stoke. 
"  Gentlemen, 
''Please  to  forward  the  three  cases  of  marble,  not 
3  Q  2 
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insured,  as  directed,  to  fV.  Peek  Esq.,  to  be  called  for  at 
the  Camden  Goods  Station,  London^  and  oblige 
"  Yours  respectfully, 

"  a  Meighy  per  G.  Whittingham.'' 

On  the  same  evening  the  goods  were  sent  by  the 
defendants  and  invoiced  to  Mr.  Meigh  at  the  rate  of  55$. 
per  ton,  which  was  the  uninsured  rate. 

The  goods  arrived  at  the  goods  station  at  Camden 
Town  on  2d  August,  1857;  but  no  person  called  for 
them:  and,  on  5th  August,  1857,  the  following  note 
was  sent  to  the  plaintiff. 

^^  London  and  North  Staffordshire  Railway  Company, 
^^  Camden  Station,  August,  1857. 
«  W.  Peek  Esq. 

*^  The  undermentioned  goods,  consigned  to  you  from 
Stohe,  arrived  here  on  the  2d:  and  will  thank  you  to 
order  their  removal  hence  as  soon  as  possible,  as  they 
remain  here  at  your  risk. 

"  Your  obedient  Servants, 

«  Pickford  gf  Co.,  Agents. 
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"When  you  send  for  the  above  goods  please  to  send 
this  note. 

"Notice.  The  directors  require  the  carriage  to  be 
paid  on  delivery,  unless  the  consignee  has  a  ledger 
account  with  the  Company.'* 

On  8th  August,  1857,  the  plaintiff  sent  for  the  chim- 
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ney  pieces;  wbea  it  was  found  that  they  had  received 
damage  from  wet,  and  that  rust  from  the  nails  of  the 
packages  had  soaked  through  the  cases  and  discoloured 
the  marble. 

Evidence  was  given,  on  behalf  of  the  plaintiff,  that 
the  chimney  pieces  were  of  the  value  of  70i  each,  and 
that  the  damage  sustained  was  522* 

The  defendants  contended  that  they  were  not  liable, 
on  the  grounds :  first,  that  there  was  a  special  contract, 
signed  by  the  person  who  delivered  the  goods  to  the 
Company  for  carriage,  within  sect.  7  of  stat.  17  &  18 
Vict.  c.  3L,  which  sustained  the  fourth  plea;  and,  se- 
condly, that  the  goods  were  received  snbject  to  a  condi- 
tion, made  by  the  Company  and  assented  to  by  the 
plaintiff,  that  the  Company  should  not  be  responsible 
for  injury  to  the  goods  unless  the  same  were  insured 
according  to  their  value,  which  was  not  done ;  that  this 
was  a  reasonable  condition ;  and  that  the  fifth  plea  was 
proved. 

The  learned  Judge  held  that,  taking  the  facts  in  evi- 
dence into  consideration,  there  was  a  signed  special  con- 
tract, which  protected  the  Company  firom  liability,  and 
that  the  condition  stated  in  the  fifth  plea  was  just  and 
reasonable,  and  that  the  fourth  and  fifth  pleas  were 
proved :  and  he  directed  a  verdict  to  be  entered  for  the 
defendants  on  those  pleas,  reserving  leave  to  move  to 
enter  the  verdict  for  the  plaintiff  for  521. 

Hawkins^  in  last  Easter  Term,  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a 
verdict  entered  for  the  plaintiff  for  527.  on  the  following 
grounds :  '^  first,  that  there  was  no  evidence  to  support 
the  fourth  and  fifth  pleas ;  second,  that  the  condition  men- 
tioned in  the  fourth  (a)  plea  was  not  a  just  or  reasonable 

(a)  Sic   Qtt.  fifth? 
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condition  within  the  meaning  of  the  17  tb&  18th  Victoria; 
third,  that  the  said  condition  appears  on  the  face  of  the 
ibiirth  (a)  plea  to  be  an  nnjust  and  unreasonable  con- 
dition ;  fourth,  that  no  written  or  signed  contract  su£B- 
cient  to  satisfy  the  said  statnte  was  proved ;  fifth,  that 
the  fifth  plea  does  not  shew  any  such  contract ;  sixth, 
that  the  fourth  and  fifth  pleas  are  bad  6n  the  face 
thereof:  or  why  judgment  should  not  be  entered  for 
the  plaintiff,  notwithstanding  the  verdict  found  for  the 
defendants  on  the  said  fi^irth  and  fifth  pleas." 


PhipsoHf  in  last  Term  (6),  shewed  cause.  First,  as 
to  the  fourth  plea.  The  printed  notice  given  by  the 
defendants  to  the  plaintiff,  taken  together  with  the 
correspondence,  constitutes  a  special  contract  between 
the  two  parties,  within  the  meaning  of  the  statute, 
limiting  the  liability  of  tbe  defendants  as  common  car- 
rters.  It  is  contended,  on  behalf  of  the  plaintiff,  that 
the  contract,  if  any,  is  not  **  signed  by"  the  defendants 
or  by  **the  person  delivering^  the  goods,  aa  required  by 
Stat  17  ft  18  Vkt  c.  31.  s.  1.  But  the  letter  of  1st 
AngusU  requesting  the  defendants  to  forward  the  marbles 
"not  insured,"  is  signed  on  behalf  of  Meaers.  Meigk, 
who  had  delivered  the  marbles  to  the  defendants.  And 
the  words  ^  not  insured"  must  be  taken  in  connection 
with  the  printed  notice  previously  sent  to  Messrs.  Meigh 
by  the  defendants.  The  letter,  therefore,  amounts  to  a 
direction  to  the  defendants  to  forward  the  marbles  upon 
the  conditions  attached  by  the  notice  to  the  forwarding 
of  uninsured  goods  of  that  description;  that  is,  at  the 
owner^s  risk.  \Crompt<m  J.  You  cannot  give  a  special 
interpretation  to  the  words  "  not  insured,"  if  the  letter 
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itself  does  not  shew  that  the  words  are  used  with  refer'- 
ence  to  that  special  interpretation.]  It  is  clear,  upon 
the  evidence,  that  all  parties  knew  that  the  words  ^*  not 
insured"  had  that  meaning.  [^Coleridge  3.  The  letter 
ought  to  shew,  either  directly  or  by  reference,  that  those 
words  were  intended  to  bear  that  meaning  in  that  par- 
ticular letter.]  The  words  *<not  insured"  have  a  latent 
ambiguity,  which  may  be  explained  by  evidence  dehors 
the  written  contract.  [Lord  Campbell  C.  J.  Is  it  a 
contract  at  all?  The  letter  has  nothing  to  shew  that  it 
18  connected  with  any  previous  documents  or  corre- 
spondence. Cromptan  J.  You  cannot  assume,  from 
the  mere  fact  that  the  parties  delivering  have  received 
the  printed  notice,  that  they  intend  that  their  subsequent 
letter  should  be  construed  by  reference  to  that  notice.] 
Evidence  is  admissible  to  explain  particular  words  in 
a  written  contract,  used  in  a  technical  sense.  [Lord 
Campbell  C.  J.  But  you  are  seeking  to  introduce  oral 
evidence  of  a  particular  incident,  in  the  particular  con- 
tract, which  varies  the  clear  ordinary  meaning  of  the 
written  words:  that  is  not  admissible.] 

Next,  as  to  the  fifth  {dea.  The  plaintiflp  contends 
that  it  ought  to  have  appeared,  upon  that  plea,  that  the 
coaditioa  there  set  out  was  in  writing,  and  signed  by 
the  plaintiff  or  the  party  delivering  the  goods  for  car- 
riage, according  to  the  provisions  of  section  7.  But  the 
fourth  proviso  relied  on  applies  only  to  a  '' special  con* 
tract"  between  the  Company  and  the  owner  or  the  dc^ 
liverer  of  the  goods  carried,  and  not  to  the  ^'conditions*' 
mentioned  in  the  first  proviso,  as  to  which  the  only 
restriction  imposed  is,  that  they  shall  be  ''just  and  reason- 
able.'* It  had  been  decided  by  the  Courts  that,  under 
the  old  Carriers  Act,  11  &.  4  &  1  fF.  4.  c.  68.,  the  fact 


1858. 

Pkxk 
▼. 

North 
Stavvord- 

BHIRB 

Railway 
Conpuy. 


968 


TRINITY  VACATION. 


1858. 


Peek 
▼. 

NOBTH 

Stafford- 
shirs 
Railway 

Coropanj. 


of  knowledge  by  a  particular  individual,  forwarding  goodd 
'  for  carriage,  of  a  public  notice  by  the  carrier  as  to  the 
terms  upon  which  such  goods  would  be  carried  was 
evidence  of  an  assent  by  the  owner  of  the  goods  to 
their  being  carried  on  a  special  contract  in  the  terms 
of  such  notice ;  Wyld  v.  Pickford  {a\  Walker  v.  York 
and  North  Midland  Railway  Company  {h) ;  and  that 
such  special  contract  might  be  so  framed  as  to  pro- 
tect the  carrier,  even  from  liability  for  loss  or  injury 
occasioned  by  his  own  default;  Carr  v.  Lancashire  and 
Yorkshire  Railway  Company  (c),  Austin  v.  The  Man- 
Chester^  Sfc.  Railway  Company  (d).  The  object  of  sect. 
7  of  Stat.  17  &  18  Vict.  c.  31.  seems  to  have  been,  to 
restrict  so  wide  a  power  of  exemption  from  liability  in 
the  carriers ;  and  the  fourth  proviso,  therefore,  makes  it 
necessary  that  all  special  contracts  protecting  the  carrier 
from  liability  for  loss  or  injury  caused  by  his  own  de- 
fault, and  which  are,  primfi  facie,  unreasonable,  should 
be  in  writing,  and  signed  by  the  owner  or  deliverer  of 
the  goods ;  but  the  first  proviso  makes  no  such  restric- 
tion as  to  conditions  which  are  reasonable,  which  obvi- 
ously do  not  call  for  so  strict  and  special  a  proof  of  assent 
on  the  part  of  the  owner  or  deliverer.  [Crompton  J, 
Sect.  7  appears  to  me  to  declare  that  conditions  may 
still  be  made  in  the  nature  of  a  special  contract,  as  they 
might  be  under  the  old  Carriers  Act,  provided  that  such 
condition  or  special  contract  be  reasonable,  and  pro- 
vided, also,  that  it  be  signed  by  the  owner  or  deliverer 
of  the  goods.]  In  Pardington  ^.  South  Wales  Railway 
Company  (je)  two  of  the  learned  judges,  Martin  6.  and 
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Bramtoett  B.,  appear  to  have  considered  that  reasonable- 
ness was  not  a  necessary  element  in  a  special  contract 
signed  according  to  the  Act.  If  that  view  be  correct, 
the  first  and  fourth  provisos  of  sect.  7  point  to  different 
forms  of  contract  between  the  carrier  and  the  owner  of 
the  goods.  Again,  in  ff^e  v.  Great  Western  Railway 
Company  (a),  which  was  an  action  against  the  defend- 
ants, as  carriers,  for  negligence  in  the  conveyance  of  a 
horse,  the  Court  held  a  special  contract  between  the 
parties,  exempting^  in  terms,  the  defendants  from  any 
damage  to  horses  conveyed  by  the  railway,  a  good 
defence,  and  does  not  appear  to  have  taken  into  con- 
sideration the  question  whether  the  contract  was  rea- 
sonable or  not.  Simons  v.  The  Great  Western  Railway 
Company  {b)  and  The  London  and  North  Western 
Railway  Company  v.  Dunham  (c)  are,  no  doubt,  to 
some  extent,  authorities  against  the  defendants:  but 
all  that  was  taken  into  consideration  in  those  cases  was 
whether  the  particular  contract  was  a  reasonable  one. 
M^Manus  v.  Lancashire  Railway  Company  (d)  was  only 
a  decision  that  the  contract  there  in  question  was 
reasonable.  [Crompton  J.  Still,  it  is  clear  that  in 
those  cases  the  Court  held  the  question  of  reasonable- 
ness to  apply  to  a  special  contract  under  the  Act.] 
Such  a  construction  would  be  at  variance  with  the  last 
proviso,  in  sect.  7,  "  that  nothing  herein  contained  shall 
alter  or  affect  the  rights,  privileges,  or  liabilities  of  any 
such  Company  under"  the  old  Carriers  Act,  II  Cr.  4. 
&l  W.4.  c.  68. 

(a)   I  H.^N.  63.  (h)  18  Com.  B.  805. 

(e)  18  Com,  B.  826. 

id)  2  H.  ^  N.  693,  in  Exch.  Judgment  of  Court  of  Exchequer  re- 
versed io  Exchequer  Chamber ;  M'Manut  v.  Lancashire  and  Vorhtkif 
Railttay  Company,  A  H,  ^  N.  327. 
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Hamkins  and  J.  Gordon  Allan^  contra.  First,  as  to  the 
fifth  plea.  The  argument  on  behalf  of  the  defendant 
comes  to  this:  that  there  is  no  necessity  for  any  con- 
tract or  condition  under  the  Act  to  be  in  writing,  unless 
it  be  unreasonable.  The  Legislature  never  could  have 
intended  that.  At  common  law,  a  carrier  is  bound,  on 
the  price  for  carriage  being  tendered,  to  receive  and 
convey  the  goods,  and  to  take  all  risks  upon  himself. 
The  first  limitation  to  that  liability  was  under  the  old 
Carriers  Act,  sUt.  11  <?•  4  &  1  W.  4.  c.  68. ;  sect.  1  of 
which  exempted  him  from  liability  only  in  respect  of 
goods  above  a  certain  value,  unless  he  received  for  con- 
veymoe  a  chaige  higher  than  the  ordinary  one.  Then 
Stat.  17  &  18  Vict.  c«  31.  gives  to  railway  companies 
who  are  carriers  the  means  of  protecting  themselves,  by 
express  stipulation,  provided  that  such  stipulation  be 
reasoni^ie,  from  liability  in  respect  of  other  goods, 
which,  before  that  Act,  they  would  have  been  bound,  as 
carriers,  to  receive  and  carry  at  all  risks^  on  tender  of 
the  price.  But  the  plain  construction  of  sect.  7  is,  that 
such  express  stipulation  must  not  only  be  a  reasonable 
one,  but  must  be  signed  by  the  owner  or  deliverer  of 
the  goods,  so  as  to  shew,  upon  the  face  of  it,  his  assent, 
which,  before  that  enactment,  might  be  inferred  from 
circumstances,  as,  for  instance,  from  the  mere  delivery  of 
the  goods  by  the  owner  with  knowledge  of  the  condition 
imposed  by  the  carrier;  Walker  v.  York  and  North 
Midland  Railway  Company  (a).  In  Pardington  v.  Sovtk 
Wales  Railway  Company  (b\  which  has  been  cited  as 
an  authority  for  the  defendants,  the  only  point  really 
decided  was  whether  the  particular  contract  was  reason- 


(a)  2E,^  B,  760. 
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able  or  not.  Simons  v.  The  Great  Western  Sailway  Com- 
pany {a)  and  The  London  and  North  Western  RaUway 
Company  v.  Dunham  (A)  are  in  favour  of  the  plaintiff. 
Jervis  C  J.,  in  delivering  the  judgment  of  the  Court, 
expressly  states  that  the  effect  of  sect.  7  of  the  Act  is 
that  both  ^^  conditions*'  and  ^^  special  contracts"  must  be 
both  reasonable  and  signed.  Further,  it  might  be  well 
contended,  notwithstanding  the  decisions  in  M^Manus 
V.  Lancashire  Bailway  Company  (c)  and  Pardington  v. 
South  Wales  Railway  Company  {d\  that  the  condition 
here  is  unreasonable,  as  absolutely  exempting  the  Com- 
pany from  liability  arising  from  any  cause  whatever. 

Next,  the  fourth  plea  is  not  proved.  There  is  no 
written  contract.  To  make  the  correspondence,  coupled 
with  the  printed  notice,  amount  to  a  contract  at  all,  the 
ordinary  meaning  of  the  words  must  be  varied  by  verbal 
evidence,  which  is  not  admissible. 

Cur.  adv.  vuU. 
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The  learned  Judges,  being  divided  in  opinion,  now 
delivered  judgment  seriatim. 


Crompton  J.  The  declaration  in  this  case  charged 
the  defendants  as  common  carriers  for  hire  with  negli- 
gence, by  means  of  which  the  plaintiff's  goods,  received 
by  them  to  be  carried,  were  lost  through  their  default 
A  verdict  was  found  for  the  defendants  at  the  trial,  on 
the  fourth  and  fifth  pleas,  with  leave  to  the  plaintiff  to 
move  to  enter  a  verdict  for  him  on  those  pleas.     And  a 


OrcmpUm  J. 


<«)  18  Com,  B,  805.  (6)  18  Com.  B.  82a. 

(c)  *2  H,  ^  N,  693,  in  Exch.  Judgment  of  Court  of  Exchequer  re- 
yersed  in  Exchequer  Chamber ;  Af  Wanuj  v.,  Lancashire  and  Vorkshin 
Railway  Company,  4  H,  fp  N,  3*27. 

(d)  1  //.  ^  N.  392. 
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rale  was  accordingly  granted  to  enter  the  verdict  for  the 
plaintiff,  or  for  judgment  non  obstante  veredicto  on 
those  pleas. 

The  fourth  plea  stated  that  the  goods  in  question  were 
delivered  to  and  received  by  the  defendants  after  the 
passing  of  the  Railway  Traffic  Act,  to  be  carried  under 
and  subject  to  a  certain  special  contract  in  that  behalf, 
signed  by  one  George  Whittingham  for  and  on  account 
of  one  Charles  Meigh^  who  was  the  person  delivering 
the  goods  to  the  defendants  for  carriage,  whereby  it  was 
agreed  that  the  defendants  should  not  be  responsible  for 
the  loss  or  injury  to  marbles,  unless  declared  and  insured 
according  to  their  value :  and  that  the  goods  in  question 
were  marbles,  and  were  not  declared  or  insured. 

The  question  as  to  this  plea  was,  whether  it  was 
proved.  The  alleged  contract  was  a  note  signed  as 
stated  in  the  plea,  by  which  the  defendants  were  di- 
rected to  forward  the  marbles  uninsured.  And  it  was 
argued  before  us  that  this  note  was  proof  of  a  sufficient 
contract  signed  under  the  statute,  to  the  effect  stated  in 
the  plea,  when  accompanied  and  explained  by  evidence 
from  which  it  might  be  inferred  that  the  plaintiff,  by 
having  seen  the  printed  conditions  of  the  Company  and 
by  having  had  conversations  as  to  the  terms  on  which 
they  carried  such  goods,  must  have  known  that,  if  the 
goods  were  forwarded  uninsured,  the  Company,  by  their 
condition,  would  not  be  responsible  for  the  loss  or  injury 
to  the  marbles.  The  note  did  not  refer  to  any  printed 
or  written  document,  or  to  any  conditions,  but  was 
simply  an  order  to  forward  uninsured  :  and  I  am  of  opi- 
nion that  it  did  not  prove  the  signed  contract  alleged. 
It  seems  to  me  impossible  to  say  that  the  note  merely 
ordering  the  goods  to  be  forwarded  uninsured  can 
amount  to  a  special  contract  in  writing  whereby  it  was 
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agreed  that  the  defendants  should  not  be  responsible  for  isss, 
their  loss  or  injury.  It  is  only  by  admitting  parol  evi- 
dence of  what,  by  the  Company's  regulations,  was  to  be 
the  consequence  of  non-insurance  that  there  can  be  any 
pretence  that  the  note  amounted  to  such  an  agreement 
as  alleged:  and  I  am  of  opinion  that  the  contract  itself 
must  be  looked  to ;  and  that  it  contains  no  written  terms,  Crompton  J. 
and  no  reference  to  any  written  document,  from  which 
any  thing  like  the  terms  alleged  in  the  plea  can  be 
collected. 

The  only  mode  in  which  it  was  suggested  by  Mr. 
Phipson  that  he  could  make  out  the  plea  was  by  the 
admission  of  the  parol  evidence  to  explain  the  meaning 
of  the  term  uninsured.  There  is,  however,  no  ambiguity 
about  that  v^ord,  nor  was  any  explanation  of  it  necessary ; 
but  the  object  of  the  evidence  was  to  shew  the  arbitrary 
consequences  which  this  particular  Company  had,  by 
themselves  or  by  verbal  conversations  with  the  plaintiff, 
affixed  to  the  non-insuring.  Such  evidence  would  not 
be  given  to  explain  the  meaning  of  a  mercantile  word, 
but  would  be  given  to  prove  the  particular  conditions  of 
this  Company.  Every  company  in  the  kingdom  may 
have  a  different  rule  as  to  the  amount  of  the  responsi- 
bility they  will  take  upon  themselves  with  respect  to 
uninsured  goods.  And  such  terms  and  conditions  on 
v^hich,  in  the  given  event,  the  goods  are  to  be  carried 
seem  to  me  to  be  an  essential  part  of  the  contract.  I 
think  that  the  statute  clearly  makes  it  necessary  that  « 

such  terms  and  conditions  should  appear  on  the  face  of 
the  written  agreement  or  on  some  document  referred  to 
thereby.  It  seems  to  me  that  we  cannot  hold  the  order 
to  forward  uninsured  as  necessarily  meaning,  in  point  of 
law,  that  the  Company  are  not  to  be  responsible  in  case 
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of  loss  or  injury^  however  occasioned.  Carriers  are 
sometimes  said  to  be  in  the  nature  of  insurers,  so  as  to 
be  liable  in  cases  of  tire,  robbery,  and  other  cases  where 
bailees  of  another  description  might  not  be  liable :  but, 
even  if  the  agreement  that  the  goods  should  not  be  in- 
sured could  be  taken  as  doing  away  with  such  common 
law  liability  of  the  carriers  as  insurers,  they  would  still 
be  liable  for  losses  by  negligence  through  their  own 
defaoH,  with  which  the  defendants  are  charged  in  this 
declaration.  The  consequences  they  attach  by  their 
conditions  to  non-insurance  may  be  that  they  will  be 
liable  only  to  a  particular  amount,  or  in  particular  cir- 
cumstances; and  it  appeara  to  me  quite  impossible  that, 
without  the  parol  evidence,  any  guess  could  be  made  as 
to  what  the  contract  was  between  the  pv tie^  if  the  law 
still  allowed  a  rerbal  contract  of  this  nature.  In  my 
opinion,  the  note  ordering  the  goods  to  be  forwarded 
uninsured  did  not,  by  legal  intendment,  per  se  shew 
that  the  goods  were,  as  stated  in  the  plea,  agreed  to  be 
carried  without  the  Company  being  responsible  for  loss 
or  injury:  nor  was  there  any  legitimate  evidence  to 
shew  that  such  was  the  meaning  of  the  written  contract. 
In  reality  the  contract  was  a  parol  one,  which  would 
have  been  good  before  the  statute,  and  which  might 
have  been  well  collected  from  the  oral  evidence  before 
that  enactment:  but  there  was  not  any  such  signed 
contract  in  writing  as  is  required  by  the  statute,  and 
alleged  in  the  fourth  plea:  and  I  think,  therefore,  that 
the  plaintiff  is  entitled  to  have  the  issue  on  the  fbnrth 
plea  entered  for  him. 

The  fifth  plea  stated  that  the  goods  in  question  wene 
delivered  and  received,  afVer  the  passing  of  the  said 
statute,  under  and  subject  to  a  certain  just  and  reasonable 
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condition,  made  by  the  defendants,  and  assented  to  by  1858. 
the  plaintiffs  with  respect  to  the  receiying^.forwarding  and 
delivering  the  said  goods,  that  is  to  say,  that  the  de- 
fendants should  not  nor  wonM  be  responsible  for  the 
loss  or  injury  to  marbles,  unless  declared  and  insured 
according  to  their  value ;  and  that  the  goods  in  question 
were  marbles,  and  were  not  declared  or  insured.  With  Cnmpion  J. 
respect  to  this  plea  the  question  arose,  whether  a  just 
and  reasonable  condition,  imposed  by  the  railway  Com- 
pany, and  assented  to  by  the  party  delivering  the  goods 
for  carriage,  but  not  in  writing,  signed  by  such  party,  is 
binding.  I  think  that  the  plea  sets  up  a  special  contract 
between  the  Company  and  the  plaintiff  respecting  the 
receiving,  forwarding  and  delivering  of  the  goods;  and 
that,  there  being  no  such  contract  signed  by  the  party, 
the  plaintiff  is  not  bound. 

By  the  enactment  in  question  all  notices,  conditions 
and  declarations  limiting  the  liability  of  the  Company  as 
to  loss  by  their  neglect  or  de&ult  are  made  void>  with 
certain  exceptions.  The  Company  may  still  protect 
themselves  by  the  notices  published  under  the  Carriers 
Act,  in  the  particular  mode  there  pcHnted  out  as  to  the 
particulair  articks  enumerated  in  that  Act.  And,  by  The 
Railway  and  Canal  Traffic  Act,  1854,  they  may  make 
**  conditions  with  respect  to  the  receiving,  forwarding,  an<l 
delivering"  goods  which  the  Court  or  Judge  trying  the 
cause  may  adjudge  *^to  be  just  and  reasonable.*^  Such 
conditions,  whether  verbal  or  not,  can  only  operate  by 
way  of  contract  between  the  parties;  and  the  plea  in  qnes* 
tion,  therefore,  necessarily  avers  tlie  assent  of  the  plaintiff. 
The  Carriers  Act  having  prevented  such  notices  being 
valid,  it  was  still  held  that,  if  the  plaintiff  assented  to  such 
conditions  or  notices^  a  special  contract  arose  which  was 
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valid  under  that  Act :  and,  until  the  late  statute,  such 
special  con  tract,  might  be  made  without  writing  or  signa- 
ture. But,  by  several  decisions,  it  was  roost  properly  held 
that  the  operation  of  such  conditions  on  the  one  part 
and  assent  on  the  other  was  that  a  special  contract  arose 
which  limited  the  liability  of  the  carrier.  In  the  case 
of  Walker  v.  York  and  North  Midland  Railway  Com-- 
pany  (a)  it  was  held  that  such  a  contract  arose,  although 
the  plaintiff  had  expressly  refused  his  assent  in  the  first 
instance,  he  having  afterwards  sent  the  goods  with  notice 
to  him  of  the  terms  on  which  alone  the  Company  would 
carry :  and  it  was  held  that  his  so  sending  the  goods  was 
evidence  of  his  assent.  This  state  of  the  law  may  have 
led  the  Legislature  to  think  it  advisable  that  no  party 
should  be  bound  by  such  a  contract  unless  he  had  signed 
a  paper  containing  the  terms  of  it.  They  expressly 
enact  ^Mhat  no  special  contract  between  such  com- 
pany and  any  other  parties  respecting  the  receiving,  for- 
warding, or  delivering**  goods,  shall  be  binding  unless 
signed.  The  present  case  appears  to  me  to  be  within 
the  words  and  meaning  of  this  proviso:  and  I  think  that 
the  true  construction  of  the  statute  is  that  pointed  out 
by  the  late  Lord  Chief  Justice  of  the  Commom  Pleas, 
in  Simons  v.  The  Great  Western  Railway  Company  (6), 
and  that  conditions  to  operate  by  way  of  special  contract, 
which  is  the  only  way  in  which  I  think  they  can  operate 
in  cases  like  the  present,  are  special  contracts,  and 
require  signature  under  the  proviso  of  the  statute.  If 
they  are  conditions  as  to  receiving,  &c.,  they  must  be 
just  and  reasonable,  to  have  the  effect  of  limiting  their 
liability  in  cases  of  loss  from  their  negligence  and  de- 


(a)  2  E,^  B.  750. 


(6)  18  Cbm.  B.  80&  829. 
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fault;  and,  if  they  are  to  oi^erate  as  special  contracts^ 
the  J  must,  in  ray  opinion,  be  signed  according  to  the 
Act.  The  proviso  must  have  this  operation,  unless  it  is 
held  that  it  is  to  be  construed  as  containing  an  exception 
of  special  contracts  made  by  conditions  on  the  one  side 
and  assent  on  the  other.  And  I  see  no  reason  to  insert 
such  words  of  exception ;  as  I  cannot  see  that  the  Legis- 
lature have  necessarily  intended  such  an  exception  to  be 
made,  and  I  do  not  feel  warranted  in  inserting  any  such 
words.  The  Legislature  may  well  have  intended  to 
have  included  such  a  case  as  the  present;  and  it  may 
be  remarked  that,  in  this  proviso,  they  use  the  very  same 
words  as  to  ^^  receiving,  forwarding,  or  delivering'*  as 
they  had  used  in  the  proviso  as  to  conditions  and  notices. 
Very  learned  persons  have  expressed  opinions  that  a 
special  contract  within  the  last  proviso  need  not  be  rea- 
sonable, as  a  condition  under  the  earlier  one ;  but  I  find 
nothing  like  a  distinct  decision  that  a  signed  contract  is 
not  necessary  in  a  case  like  the  present.  The  authority 
most  in  point  is  the  judgment  delivered  in  the  case  of 
Simons  v.  The  Great  Western  Railway  Company  (a)  and 
the  following  case  of  The  London  and  North  Western 
Bailway  Company  v.  Dunham  (b).  It  is  true  that  in 
those  cases  there  were  signed  contracts :  but  the  Court 
considered  and  put  a  construction  on  the  statute,  and 
acted  upon  such  construction  in  deciding  the  cases ;  and 
they  there  held  distinctly  that  such  a  condition  as  that 
in  the  present  case  must  be  just  and  reasonable  and 
must  also  be  signed.  Jerms  C.  J.,  in  giving  judgment 
in  the  above  cases,  after  explaining  the  statute,  says: 
^*  The  result  seems  to  me  to  be  this— A  general  notice 
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is  void :  but  the  Companj  maj  make  special  contracta 
with  their  customers,  provided  they  are  just  and  reason- 
able,  and  signed;  and,  whereas  the  monopoly  created 
by  railway  companies  compels  the  public  to  employ 
them  in  the  conveyance  of  their  goods,  the  Legislature 
have  thought  fit  to  impose  the  further  security,  that  the 
Court  shall  see  that  the  condition  or  special  contract  is 
just  and  reasonable."  I  should  feel  myself  bound  by 
this  decision  of  the  Court  of  Common  Pleas,  proceeding 
upon  the  construction  put  by  the  Court  upon  the  Act, 
if  I  had  arrived  at  a  contrary  conclusion ;  and  should 
have  contented  myself  with  merely  stating  that  I  feel 
bound  by  the  decision  of  the  Court  of  Common  Pleas, 
if  I  had  not  known  that  one  of  my  learned  brothers  in 
this  Court,  and  some  of  the  learned  members  of  another 
Court,  took  a  contrary  view  of  the  question:  and  I  have, 
therefore,  thought  it  right  to  state  that,  as  at  present 
advised,  I  entirely  concur  with  the  Court  of  Common 
Pleas  in  thinking  that  such  a  condition  imposed  by  the 
Company  requires  a  signature  according  to  the  proviso 
in  question. 

I  think,  therefore,  that  the  condition  and  assent  or 
agreement  in  the  present  case  was  not  binding  on  the 
plaintiff.  The  question  was  argued  before  us  on  the 
validity  of  the  plea,  as  containing  no  allegation  that  the 
condition  in  question  was  in  writing  and  signed:  but, 
as  the  plea  alleges  that  the  defendants  made  the  condi- 
tion, and  that  the  plaintiff  assented  to  it,  and  as  I  am  of 
opinion  that,  by  the  statute,  there  was  no  binding  assent^ 
I  think  that  the  plaintiff  is  entitled  to  have  the  verdict 
as  well  as  judgment  entered  for  him  on  this  plea. 

I  think,  therefore,  the  plaintiff  is  entitled  to  our 
judgment  on  the  whole  record. 
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Eble  J,  In  this  case  the  questions  are,  first,  whether 
the  fourth  plea  was  proved,  and,  secondly,  whether  the 
fifth  plea  is  good.  The  declaration  was  for  not  safely 
carrying  marbles :  the  fourth  plea  alleged  a  special  con-* 
tract,  signed  by  the  plaintiff,  that  the  marbles  were  to  be 
carried  upon  the  terms  therein  set  out.  The  evidence 
was,  that  the  marbles  were  left  to  be  forwarded,  and 
had  become  damaged  by  some  damp  without  wilful  de- 
fault or  neglect:  that  the  plaintiff,  by  his  agent,  discussed 
the  terms  applicable  to  forwarding  marbles  either  at  the 
Company's  risk,  if  insured,  or  at  the  owner's  risk,  if  un- 
insured, and  then  signed  the  order  to  the  defendants  to 
forward  them  uninsured.  A  written  contract  is  to  be 
construed  with  the  surrounding  circumstances.  These 
shewed  that  the  goods  were  marble,  and  that  prepay- 
ment of  the  carriage  was  not  offered.  The  legal  effect 
of  the  signed  order,  then,  is  this:  in  consideration  of 
the  defendants  forwarding  the  goods  as  they  are,  the 
plaintiff  promises  to  give  up  his  common  law  right  to 
make  the  defendants  insurers;  that  is,  he  agrees  that 
the  goods  shall  be  uninsured.  The  circumstances  shewed 
that  the  plaintiff,  by  his  order,  meant  to  express  the 
sense  which  would  prove  the  plea,  and  that  the  defend- 
ants so  understood  it:  if  that  be  true,  the  plea  was 
proved.  The  ordinary  meaning  of  'insured "  is  that 
the  insurer  stands  the  risk;  and  ^< uninsured,"  that  the 
owner  does  sa 

The  inconvenience  of  requiring  every  contract  to  be 
written  out  in  full  Is  very  great  The  special  contract 
for  carriage  set  out  in  Simons  v.  The  Great  Western 
Raihoay  Company  (a)  fills  six  pages  of  report :  and,  if 
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any  part  of  such  contract  should  be  thought  by  the 
Judge  unreasonable,  the  whole  may  be  held  void.  The 
result  of  the  judgment  in  fFain  v.  Warlters  (a),  respect- 
ing contracts  under  the  Statute  of  Frauds,  is  a  warning 
against  repeating  a  decision  which  only  operates  when 
the  absence  of  an  unmeaning  form  defeats  a  substantial 
right  Both  parties  here  understood,  from  the  writing, 
the  terms  on  which  the  marbles  were  to  be  carried.  Yet 
the  construction  contended  for  by  the  plaintiff  would 
defeat  the  rights  of  the  defendants  according  to  that 
understanding,  and  would  get  judgment  in  favour  of 
what  would  be  equivalent  to  deception. 

In  WyU  v.  Pickford  {b)  the  declaration  was,  as  here, 
against  common  carriers,  for  not  carrying  maps.  The 
third  plea  was  a  notice  that  the  defendants  would  not 
be  responsible  for  maps  unless  insured :  and  it  was  held 
a  good  plea,  on  the  ground  that  a  delivery  of  maps 
with  knowledge  of  the  notice  was  an  agreement  that 
the  common  law  liability  should  be  limited  by  the  no- 
tice, and  that  the  plea  sufiBciently  alleged  such  an  agree- 
ment, although  it  did  not  allege  the  plaintiff's  consent 
If  the  same  intendments  that  were  made  there  were 
made  in  this  case,  the  plea  would  be  proved ;  and,  if, 
after  such  notice,  such  articles  are  delivered,  the  agree- 
ment is  to  perform  all  the  common  law  duties  of  carriers 
except  insuring ;  and,  if  there  is  a  notice  against  insu- 
ring, the  risk  of  damage  not  arising  from  misfeasance  is 
the  owner's.  The  same  intendments  would  make  the 
order  relied  on  to  prove  the  fourth  plea  a  special  con- 
tract :  and  I  am  of  opinion  that  they  ought  to  be  made, 
and  that  the  plea  should  be  held  to  be  proved. 


(a)  5  E<ut,  10. 


(Jb)  8  Af.  ^  fr.  443. 
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The  question  raised  bj  the  fifth  plea  turas  on  the 
construction  of  the  7  th  section  of  the  statute.  The 
plaintiff  contends  that  all  contracts  tending  to  limit  re- 
sponsibility for  defaulter  neglect  in  the  carriage  of  goods 
are  thereby  made  void  unless  they  are  signed  by  the 
opposite  party,  and  also  adjudged  to  be  just  and  reason- 
able by  the  presiding  Judge.  The  plea  relies  on  a  con- 
tract adjudged  by  the  Judge  to  be  just  and  reasonable, 
but  not  signed.  The  defendants  contend  that  the  clause 
making  void  all  notices,  conditions  and  declarations 
given  by  the  Company,  limiting  their  liability  on  the 
carriage  of  goods,  relates  to  the  general  notices  which 
have  been  resorted  to  by  carriers  from  time  to  time,  and 
which,  before  railways  existed,  were  the  subject  of  legis- 
lation in  Stat.  II  G.  4  Sc  I  W,  4.  c.  68. ;  and  that  this 
clause,  malcing  void  all  notices  &c.  given  by  companies 
for  limiting  liability,  is  subject  to  the  exception  of  such 
notices  &c.  as  should  be  adjudged  to  be  just  and  reason- 
able: but  that  special  contracts  entered  into  by  both 
parties  are  contradistinguished  from  the  notices  &c.  given 
by  the  companies ;  and  that,  as  to  them,  the  proviso  as- 
sumes that  they  may  be  made,  but  shall  not  be  enforced 
by  the  railway  unless  signed  by  the  opposite  party. 

If  the  Legislature  intended  to  make  all  contracts  for 
limiting  responsibility  of  railways  void  unless  adjudged 
to  be  just  by  the  Judge  and  signed  by  the  opposite 
party,  the  language  would  be  used  which  would  express 
the  law  without  complexity.  But  the  enactment  makes 
a  clear  distinction  between  notices  &c.  given  by  the 
company  which  are  to  be  void  unless  adjudged  to  be 
just  &c.,  and  special  contracts  which  are  made  void^br 
the  railway  unless  signed  by  the  other  party.  The 
context  shews  that  special  contracts  in  the  later  proviso 
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are  different  from  the  notices  &c.  spoken  of  in  the  earlier 
proviso,  there  being  many  distinct  provisos  about  animals 
&c.  interposed. 

Stat  11  6r.  4  &  1  IF.  4.  c.  68.,  incorporated  in  this  Act, 
confirms  this  construction,  as,  by  sect.  1  there,  all  notices 
&c.  are  made  void,  while,  by  sect.  6,  the  power  of  making 
special  contracts  as  the  parties  may  choose  is  expressly 
preserved.  The  purpose  of  the  legislation  confirms  this 
view. 

As  a  general  nile,  common  carriers  must  take  what  is 
brought  for  carriage,  and  must  carry  safely  and  deliver 
correctly.  In  effect  they  must  insure  against  the  risk  of 
the  journey.  This  extreme  responsibility  by  compulsion 
has  produced  endeavours  by  carriers  for  protection  which 
have  been  thought  to  have  been  in  the  oppo^te  extreme, 
such  as  general  notices  that  they  may  have  no  responsi* 
bility,  even  for  misfeasance,  for  certain  articles.  Extreme 
notices  may  with  reason  be  declared  null,  while  reason- 
able notices  are  allowed  to  be  valid:  and  so  are  the 
words  of  the  enactment;  and  so  is  the  defendants' 
construction.  The  plaintiff's  construction  involves  the 
notion  that  the  Legislature  in  effect  invaded  the  rights 
of  private  property  invested  in  railways,  and  not  only 
subjected  the  railway  proprietors  to  the  discretion  of 
various  Courts  in  the  management  of  their  property, 
and  prohibited  them  from  consulting  their  own  interest 
or  following  their  own  plans  as  they  might  choose,  but 
also,  by  the  7th  section,  made  them  subject  to  the  duty 
of  carrying  whatever  should  be  offered,  without  any 
power  either  of  limiting  responsibility  or  of  making  any 
contracts  as  interest  might  require,  uuless  their  contracts 
fulfilled  the  two  conditions  of  being  signed  when  they  are 
made  and  being  adjudged  to  be  reasonable  by  the  Judge 
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before  whom  they  might  be  brought  for  enforcement. 
The  extent  of  the  risk  of  leaving  an  arbitrary  discretion 
to  the  Judge  to  say  whether  a  contract  is  reasonable 
may  be  estimated  from  Simons  v.  The  Great  Western 
RaUtoay  Company  (a),  where  a  contract  that  a  company 
should  not  be  answerable  for  loss  or  non-delivery  of 
goods  by  reason  of  insufficient  and  improper  package 
was  adjudged  void;  and  from  MunsUr  v.  The  South 
Eastern  Railway  Company  {b\  in  which  a  regulation  that 
passengers  should  not  place  wearing  apparel,  shawls, 
and  the  like,  in  the  luggage  van  without  some  wrapper 
to  cover  them  was  also  held  void. 

As  to  authorities  on  this  question,  Simons  v.  The  Great 
Western  Railway  Company  {a)  and  The  London  and 
North  Western  Railway  Company  v.  Dunham  (c)  are  in 
favour  of  the  plaintiff.  But  Wise  v.  Great  Western 
Railway  Company  (d),  cited  arguendo  in  Simons  v.  The 
Great  Western  Railway  Company  (a),  is  in  favour  of  the 
defendants.  And,  as  I  entirely  concur  with  the  opinions 
of  Pollock  C.  B.  and  Bramwell  B.  there  cited,  I  consider 
myself  at  liberty  to  dissent  from  the  opposite  opinion 
expressed  by  Jervis  C.  J.  in  the  other  case. 

I  am  of  opinion  that  the  fifth  plea  is  good. 
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Crompton  J.  then  read  the  judgment  of 

Lord  Campbell  C.  J.  {e).    In  this  case  I  agree  with         Lord 
my  brother  Crompton  that  the  plaintiff  is  entitled  to  our        ^ 
judgment  both  on  the  fourth  and  fifth  pleas. 


(a)  18  Com.  B.  805.  (6)  4  Com,  B.  N.  S,  676. 

(c)  18  Om,  B.  826.  (rf)  I  ff,^N,  63. 

(•)  Coleridffk  J.,  wbo  was  present  at  the  argument,  had  retired  from  tho 
Bench  before  judgment  was  deliTored. 
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^^^  respect  for  the  opinion  of  my  brother  Erk,  I  am  bound 

NoETH  *°  confess  that  I  have  never  been  able  to  entertain  any 

Stafford-  doubt.     It  is  expressly  pleaded  under  stat.  17  &  18  VicL 

8H1RE  r  J   r 

Rftiiway      c.  31.  s.  7. ;  and  it  expressly  alleges  a  special  written 

Company. 

contract,  whereby  it  was  agreed  that  the  defendants 
J^/i^c  J  ^^^"'^  "^^  ^'  responsible  for  the  loss  of  or  injury  to 
marbles  unless  declared  and  insured  according  to  their 
value.  The  only  written- document  signed  as  required 
by  the  statute  was  a  note  by  which  the  defendants  were 
directed  to  "  forward'*  the  marbles  "  not  insured/*  This 
refers  to  no  other  written  document;  and  the  alleged 
contract  could  only  be  made  out  by  parol  evidence 
which  the  Legislature  clearly  intended  should  not  be 
admitted  for  the  purpose  of  limiting  the  liability  of 
railway  companies.  I  do  not  think  that  we  can  properly 
listen  to  arguments  from  the  supposed  hardship  upon 
the  defendants  in  this  particular  case :  and,  for  the  future, 
railway  companies  may  easily  render  themselves  secure 
by  having  printed  forms  of  their  special  contracts,  to  be 
signed  by  the  person  delivering  the  animals  or  goods  as 
the  Act  requires. 

The  6fth  plea  depends  entirely  on  the  construction 
to  be  put  on  one  of  the  many  provisos  to  be  found  in 
the  seventh  section  of  stat.  17  &  18  Vict  c.  31.  This 
section  is  exceedingly  ill  drawn,  heaping  proviso  upon 
proviso,  and  forgetting  the  distinction  between  an  enact- 
ment and  a  proviso  to  qualify  an  enactment  Introduced 
by  the  words  "  provided  also,"  it  contains  the  following 
enactment :  "  no  special  contract  between  such  com- 
pany and  any  other  parties  respecting  the  receivings 
forwarding,  or  delivering  of  any  animals,  articles,  goods, 
or  things  as  aforesaid  shall  be  binding  upon  or  aflfect 
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any  such  party  unless  the  same  be  signed  by  him  or  by  1858. 
the  person  delivering  such  animals,  articles,  goods,  or  ^^ek 
things  respectively  for  carriage."    The  fifth  plea  does        norjh 

not  allege  that  the  condition  or  agreement  made  by  the  Staffobd- 
defendants  with  respect  to  the  receiving,  forwarding  and       Railway 

^  Company. 

delivering  the  marbles  was  in  writing,  or  signed  by  the 

party,  but  alleges  that  the  plaintiff  assented  to  it.     I         ^^^  . 

think  that  this  raises  the  question  whether  the  condition 

must  be  in  writing  and  signed  as  the  above  enactment 

requires. 

Is  this  condition  with  respect  to  the  receiving,  for- 
warding and  delivering  goods  a  special  contract  between 
such  company  and  the  plaintiff  respecting  the  receiving, 
forwarding  or  delivering  goods  ?  I  cannot  discover  why 
it  is  not ;  and,  if  it  be,  then  it  b  not  binding,  because  it 
is  not  signed  as  required.  Surely  it  is  not  less  a  special 
contract  between  the  Company  and  the  plaintiff  because, 
to  be  valid,  it  must  be  ''  adjudged  by  the  Court  or  Judge 
before  whom  any  question  relating  thereto  shall  be  tried 
to  be  just  and  reasonable."  The  defendants'  counsel  did 
not  contend  that  this  condition  was  written  or  signed* 
Therefore,  if  it  constituted  a  special  contract,  it  is  not 
binding,  and  the  fifth  plea  is  not  proved.  This  seems 
to  be  in  accordance  with  the  view  taken  of  the  statute 
by  Jeruis  C.  J.  in  TTie  London  and  North  Western  RaiU 
way  Company  v.  Dunham  (a),  in  which  I  entirely  concur. 

In  the  argument  at  the  bar,  wc  were  told  of  the 
impolicy  and  injustice  of  such  an  interference  with  the 
contracts  of  railway  companies:  but,  when  the  meaning 
of  the  Legislature  is  clear  from  the  language  of  an  Act 
of  Parliament,  I  do  not  feel  myself  at  liberty,  in  con- 
struing it,  to  form  any  opinion  whether  it  be  politic  or 

(a)   18  Com,  B,  826.  829. 
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impolitic,  just  or  unjust.  I  sit  here  jus  dicere,  non  jus 
dare.  An  absurd  or  mischievous  enactment  is  to  be 
repealed  by  the  Legislature,  and  not  by  judicial  decision. 
Therefore,  with  great  deference  for  all  who  entertain 
the  contrary  opinion  on  this  subject,  I  think  that  the 
plaintiff  is  entitled  to  have  the  verdict  entered  for  him 
on  the  fourth  and  fifth  pleas,  with  the  damages  found 
by  the  jury,  and  that  the  rule  obtained  for  that  purpose 
ought  to  be  absolute. 

Rule  absolute. 


[  Thurtdag, 
January  12th, 
I860.] 


IN  THE  EXCHEQUER  CHAMBER. 

The  NoBTH  Staffordshibb  Railway  Company, 
appellants,  against  Peek,  respondent. 


For 
note, 
p.  958. 


marginal     ^HE  defendants  in  the  Court  below  gave  notice  of 

>,  see  ante,      i  i       r«,  i  •  i     i  i  «  t 

appeal     The  case  on  which  the  appeal  was  brought 
stated  the  facts  in  substance  as  above. 

The  appeal  was  argued  in  the  Exchequer  Chamber 
in  Trinity  and  Michaelmas  Vacations,  1859  (a). 


Keating  (6),  for  the  appellants  (defendants  below),  first, 
as  to  the  fourth  plea.  It  is  clear,  as  a  matter  of  fact,  that 
the  respondent  was  made  acquainted  with  the  condition 
upon  which  the  appellants  were  willing  to  insure ;  and  that, 
by  using  the  term  ''not  insured''  in  hb  letter  of  the  1st 
Auffustf  he  intended  that  it  should  be  understood  between 

(a)  June  18th»  1859,  and  November  26tb,  1859. 
(6)  Between  the  two  days  on  which  the  case  was  argued,  Mr.  KgaHuff 
was  appointed  Solicitor  General. 
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himself  and  the  Company  that  that  condition  had  not  been 
fulfilled.  The  only  question  is  whether  there  is  a  written 
contract  to  that  effect.  Now^  in  the  first  place,  the  letter 
itself  is  perfectly  unambiguous.  A  carrier^  at  common 
law,  insures  against  all  risks  except  the  act  of  God  or 
the  Queen's  enemies.  The  words  '*  not  insured*'  clearly 
refer  to»  and  exempt  the  appellants  from,  their  ordinary 
liability  at  common  law.  The  respondent  contends  that 
the  extent  and  nature  of  the  exemption  is  not  shewn 
by  the  words  *'not  insured.'*  Even  if  that  be  so,  the 
ambiguity  may  be  explained  by  oral  evidence,  [ffil" 
Hanu  J.  Not  if  the  words  themselves  raise  the  ambiguity. 
The  evidence  would  be  admissible  only  if  it  could  be 
shewn  that  the  words  might  refer  to  either  of  two 
different  subject  matters.]  The  words,  upon  the  fiice  of 
them,  import  what  the  plea  alleges.  [Martin  B.  Is'  the 
plea  sufficient  ?  It  does  not  deny  the  negligence.]  It 
is,  in  fact,  an  argumentative  plea  of  Not  guilty.  The 
respondents  would,  at  all  events,  have  been  entitled  to 
a  verdict  upon  the  plea  traversing  the  bailment  as 
alleged  {a)  ;  Brind  v.  Dale  (&).  But  a  plea  similar  to 
the  fourth,  in  Wyld  v.  Pickfard{c),  was  not  demurred  to. 
[IftUes  J.  The  declaration  there  was  different]  The 
fourth  plea,  at  all  events,  is  not  now  open  to  any  technical 
objection. 

As  to  the  fifth  plea,  there  is,  no  doubt,  considerable 
difficulty  in  supporting  it  since  the  decision,  in  error,  in 
M^Manus  v.  Lancashire  and  Yorkshire  Railway  Com- 
pany (d). 

(a)  See  p.  959,  note  (a).  (b)  2  M.^  if.  775. 

(c)  8  AC  ^  W.  443. 

(d)  A  H.^  N.  327,  in  Ezch.  Ch.,  reversing  the  judgment  of  the  Court 
of  Exchequer  in  M^Momum  v.  Lancathiv  Railway  Ccmpanjf^  2  ^.  §■  A". 
693. 
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T.  Jones  (Northern  Circuit),  for  the  respondent  (plain- 
tiff below).  The  fourth  plea  is  not  proved.  Unless  it  was 
intended  that  written  special  contracts  under  the  Act 
might  be  varied  by  oral  evidence,  there  is  no  evidence  of 
any  such  contract  as  that  alleged  by  the  appellants.  The 
words  *^  not  insured,"  construed  in  their  ordinary  sense, 
have  no  such  meaning.  They  are  not  a  term  of  art, 
and  therefore  cannot  be  explained  by  oral  evidence. 
[Crowder  J*  What  do  you  say  they  mean?]  They 
mean  '<  send  these  goods  on  such  terms,  as  to  your 
liability,  as  attach  to  carriers  where  parties  send  goods 
without  insuring,  when  there  is  no  special  contract  in 
writing."  Now,  what  the  liability  of  the  Company  is, 
under  those  circumstances,  is  explained  by  sect  7  of 
the  Act,  which  takes  away  from  carriers  the  power 
which  they  possessed,  under  the  Carriers'  Act,  of 
exempting  themselves  from  their  common  law  liability 
by  notices  and  declarations.  There  is  here  no  special 
contract  in  writing,  signed  by  the  owner  or  deliverer  of 
the  goods;  and  the  appellants  are  therefore  liable  as 
carriers  at  common  law.  [^Martin  B.  I  think  it  can 
hardly  be  said  that  the  words  ''not  insured"  have  no 
particular  meaning,  as  regards  carriers.]  They  point, 
no  doubt,  to  a  particular  course  of  business;  but  their 
meaning  may  vary  very  much  in  each  case.  That  was 
clearly  the  opinion  of  Lord  Campbell  C.  J.  and  Cramp- 
ton  J.  in  the  Court  below.  And,  if  that  be  correct,  oral 
evidence  is  not  admissible  for  the  purpose  of  stamping 
these  words,  when  written,  with  a  particular  meaning 
in  any  one  case.  There  is  no  reference  in  the  corres- 
pondence to  any  particular  terms  or  conditions  of 
insurance.     The  decision  in  Boydell  v.  Drtimmond  {a) 

(a)  11  EatU  142. 
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therefore  applies.  Further,  the  contract,  even  if  it  be 
one,  is  not  signed,  as  the  Act  requires,  by  the  owner 
or  the  deliverer  of  the  goods.  [Channett  B.  It  was 
assumed  at  the  trial  that  the  person  who  signed  it  did 
so  as  agent  of  the  parties  delivering :  there  was,  there- 
fore, a  sufficient  delivery  within  the  statute.]  That  is 
giving  a  very  wide  construction  to  the  words  parties 
'delivering;'*  a  similar  construction  of  the  words  *' party 
chargeable,'^  in  stat.  9  G.  4.  c.  14.  s.  1.,  was  held  bad  in 
Hyde  v.  Johnson  {a). 


[I860.] 

North 
Stafford- 

8HIRB 

Railway 

Company 

▼. 

PXXK. 


Sir  Henry  Keating^  Solicitor  General  (&),  was  heard 
in  reply. 

CSir.  adv.  vulL 

The  learned  Judges,  being  divided  in  opinion,  now 
delivered  separate  judgments. 

Martin  B.     I  am  about  to  read  the  judgment  of  the   PoUoekC.  B. 
Chief  Baron,  of  my  brothers  fFiOes,  fVateon  and  Channel^       WiUu  J. ' 
and  of  myself.  chamuU  B. 

This  is  an  appeal  against  a  decision  of  the  Court  of 
Queen's  Bench,  making  a  rule  absolute  to  enter  a  ver- 
dict for  the  plaintiff  upon  the  issues  on  the  fourth  and 
fifth  pleas,  upon  points  reserved  at  the  trial  by  my 
brother  Erie.  The  Court  were  divided  in  opinion,  my 
brother  Erie  differing  from  Lord  Chief  Justice  Campbell 
and  my  brother  Crompton,  The  action  was  against  the 
defendants  as  common  carriers:  the  bailment  alleged 
in  the  declaration  was  a  delivery  to  them,  as  common 
carriers,  of  three  marble  chimney  pieces,  to  be  carried 


(a)  2  Ntw  Ca.  776. 


(6)  See  p.  986»  n.  (ft). 
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from  Stoke  upon  Trent  to  London.  The  fourth  plea  is 
that  the  chimney  pieces  were  delivered  and  received  to 
be  carried  under  a  special  contract^  signed  by  one  (?. 
fVhittiryham  for  one  Charles  Meigh^  who  was  the  person 
delivering  the  goods  to  the  defendants,  whereby  it  was 
agreed  that  the  defendants  should  not  be  responsible  for 
the  loss  or  injury  to  marbles  unless  declared  and  insured 
according  to  their  value :  that  the  goods  were  marbles, 
and  were  not  declared  or  insured  in  manner  provided 
for  by  the  contract.  The  fifth  plea  was  founded  upon 
the  defendants'  general  notice:  but  the  late  Solicitor 
General,  who  argued  the  case  for  the  defendants,  stated 
that  he  could  not  support  it  after  the  judgment  of  this 
Court  in  M^Mantts  v.  Lancashire  and  Yorkshire  Rail- 
way  Company  (a).  There  was  also  upon  the  record  a 
plea  traversing  the  bailment  as  alleged  (h) ;  but  this  plea 
was  not  referred  to  in  the  special  case.  The  material 
facts  are  these.  The  plaintiff  was  the  owner  of  the 
chimney  pieces,  and  had  directed  Mr.  Meigh  to  forward 
them  to  London.  On  the  30th  June^  1857,  a  notice  was 
delivered  to  Mr.  Meigh  by  the  defendants,  as  follows: 
**  The  North  Staffordshire  Railway  Company  hereby  give 
notice  that  they  will  receive,  forward  and  deliver  goods 
solely  subject  to  the  conditions  hereunder  stated :"  and 
amongst  the  conditions  was :  **  That  the  Company  shall 
not  be  responsible  for  the  loss  of  or  injury  to  any  marbles" 
&c.  '*  unless  declared  and  insured  according  to  their 
value.*'  In  the  beginning  of  July^  Mr.  Meigh  sent  the 
chimney  pieces  to  the  defendants'  station  at  Stokty  and 
directed  the  carter  to  inquire  what  the  insurance  would 
be.    The  carter  did  as  he  was  ordered,  and  took  back  a 


(a)  4  «.  ^  N,  327. 


(h)  See  p.  950,  note  (o). 
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message  to  Mr.  Meigh,  from  the  defendants'  chief  clerk,  [I860.] 

that  he  could  not  tell  until  he  knew  what  the  value  of  the  ^^^ 

marbles  was.     A  day  or  two  afterwards,  the  clerk  wrote  ^^gg'^*"** 

to  Mr.  Meiffh,  stating  that  the  amount  of  the  insurance  Railway 

depended  upon  the  value,  and  requesting  to  know  for  v. 
what  amount  the  marbles  were  to  be  insured.     On  the 

10th  Jufyi  the  following  letter  was  written  on  behalf  of  "^^jj^.^g®" 

Mr.  Meiah  to  the  clerk  of  the  defendants.     "  Old  Hall  iriiie$J.' 

^  ITaUon  B. 

Manufactory^  Hanleyy  Staffordshire,  lOth  July,  1857.  ChmmtUB. 
Mr.  Corden*  Dear  Sir,  Please  inform  us,  as  early  as 
possible,  what  is  your  rate  of  insurance  on  marble ;  and 
we  will  give  you  an  answer  to  your  inquiries  respecting 
the  packages  delivered  to  you  on  receipt  of  your  reply ; 
and  oblige,  yours  truly,  for  C  Meiyh  Sf  Son,  George 
Harding.    Rate  per  cent" 

Upon  receipt  of  this  letter  the  clerk  went  to  Mr. 
MeigKs  place  of  business,  and  saw  his  son,  and  told  him 
that,  until  he  knew  the  value,  he  could  not  tell  the 
amount  of  insurance.  Mr.  MeigKs  son  could  not  tell 
the  value.  There  then  followed  a  letter  from  Mr.  Meigh, 
of  the  16th  July,  as  follows.  **You  will  much  oblige 
by  sending  me  the  rates  of  insurance  on  marbles,  as 
written  for  last  week."  A  clerk  of  the  defendants,  on 
the  same  day,  answered  the  letter  as  follows.  ^*  Stoke 
upon  IVent,  16th  July,  1857.  Gentlemen,  I  regret  that 
there  has  been  a  misunderstanding  in  reference  to  the 
marble  which  you  wish  to  insure.  I  desired  a  clerk  to 
wait  upon  you  for  a  description  of  the  marble  and  its 
value ;  and  I  understood  that  that  information  would  be 
furnished,  and  have  been  waiting  to  receive  it.  It  is 
necessary,  before  fixing  the  rate  of  insurance,  that  we 
should  perfectly  understand  the  nature  and  amount  of 
risk  that  we  are  about  to  undertake,  and  will  lose  no 
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time  in  getting  the  rate  of  insurance  fixed,  when  you 
oblige  me  with  this  information.  I  believe  you  have 
already  been  informed  that  we  cannot  insure  the  marble 
beyond  London.  I  am,  Gentlemen,  Yours  very  respect- 
fully, H.  S.  Miller.  To  Messrs.  C.  Meigh  (f  &n,  Hankyr 

Several  verbal  messages  afterwards  passed  between 
the  parties,  prior  to  the  1st  August:  and,  in  the  result, 
the  clerk  of  the  defendants  stated  that  he  could  not  for- 
ward the  marbles  unless  he  had  written  instructions  from 
Mr.  Meigh  as  to  whether  they  should  forward  them  at 
his  risk  uninsured,  or  at  the  risk  of  the  Company  in- 
sured; that,  if  uninsured,  the  charge  would  be  55«.  a 
ton,  but,  if  insured,  the  charge  would  be  102.  per  cent, 
on  the  declared  value  in  addition.  On  the  1st  Augutt 
the  following  letter  was  written  and  sent  by  Mr.  MeigKs 
authority.  *^Hanley^  1st  August^  1857.  North  Stafford- 
shire Railway  Company,  Gentlemen,  Please  to  forward 
the  three  cases  of  marble,  not  insured^  as  directed,  to 
W.  Peek  Esq.,  to  be  called  for  at  the  Camden  Goods 
Station,  London,  and  oblige  Yours  respectfully,  C  Meigh, 
per  G.  WhittinghamJ* 

On  the  same  evening,  the  chimney  pieces  were  sent 
off;  and  the  chai^  for  carriage  made  was  55s.  per  ton, 
the  uninsured  rate.  They  arrived  in  London:  but,  upon 
being  opened,  it  was  found  that  they  had  received 
damage  to  a  considerable  amount  from  rust  from  the 
nails  of  the  cases  having  soaked  through  and  discoloured 
the  marble. 

The  question  is,  whether,  upon  these  facts,  the  verdict 
is  to  be  entered  upon  the  fourth  plea  for  the  plaintiff  or 
the  defendants. 

Upon  the  facts  themselves,  independent  of  the  7th 
section  of  stat.  17  &  18  Vict.  c.  31.,  we  apprehend  no 
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•doubt  can  esist  but  that  the  defendants  are  in  the  right 
Before  the  Ist  Auffust,  the  plaintifTs  agent  was  told  that 
he  might  either  forward  the  chimney  pieces  uninsured  at 
the  owner's  risk,  at  the  rate  of  558.  per  ton,  or  insured 
at  the  defendants'  risk,  with  an  addition  of  10/.  per  cent 
on  the  declared  value.  By  the  letter  of  the  1st  AugusU 
he  directed  them  to  be  forwarded  '^  not  insured."  It  is 
impossible  that  the  intention  of  the  consignor  could  be 
more  clearly  expressed:  and»  upon  the  receipt  of  this 
letter^  the  chimney  pieces  were  immediately  forwarded 
to  London  at  the  non-insured  rate  of  55s.  per  ton.  We, 
however,  quite  agree  that  the  case  must  be  decided  upon 
the  construction  of  the  7th  section;  and  that  the  defend- 
ants cannot  succeed  except  its  requirements  be  satisfied. 

It  begins  by  enacting  that  the  railway  Company  shall 
be  liable  for  loss  or  injury  to  goods  notwithstanding  any 
notice  limiting  their  liability;  every  such  notice  being 
thereby  declared  to  be  null  and  void.  There  are  then 
five  provisos.  The  1st  is  not  material  to  the  present 
case.  The  2d  relates  to  animals,  and  is  only  material 
that  it  refers  to  the  Carriers  Act,  11  C?.  4  &  1  ^.  4.  c.  68. 
The  3d  is  also  not  material.  The  5th  again  refers  to  the 
Carriers  Act.  And  the  4th,  upon  which  the  present 
question  depends,  enacts:  '^That  no  special  contract 
between  such  Company  and  any  other  parties  respecting 
the  receiving,  forwarding,  or  delivering"  of  goods  *^  shall  be 
binding  upon  or  affect  any  such  party  unless  the  same 
be  signed  by  him  or  by  the  person  delivering  such"  goods 
*•  for  carriage." 

The  plaintiff's  contention  is,  that  there  was  no  special 
contract  so  signed.  The  special  contract  referred  to  in 
the  4th  proviso  is  clearly  that  mentioned  in  the  6th 
section  of  the  Carriers  Act,  which  enacts  that  nothing 

E.  B.  &  £.  3  s 


[I860.] 

North 
Stafford- 
shire 
Railway 
Company 

V. 

Fekk. 


ToOock  C.  B., 

Martin  B., 

H^iV/es  J., 

Ho/con  B., 

CkanneU  B. 


994  [HILARY  TERM. 

[I860.]      in  that  Act  should  affect  any  special  contract  between 
NoBTH       the  carrier  and  the  other  party  for  the  conveyance  of 
sHiRB^     goods.     And  the  operation  of  the  4th  proviso  is,  that 
Com"'^       the  contract,  to  be  of  avail,  must  be  signed;  which 
p  ^'  imports  that  its  terms  must  be  in  writing.     Id  our  opi- 

nion, the  letter  of  the  Ist  August^  and  the  acting  of  the 
'i^iAB^'*   ^^f^ndants  upon  it,  does  constitute  a  special  contract 
waut  3^      signed  within  the  meaning  of  the  proviso ;  and  that  the 
GiaimcffB.     efiect  of  it  is  to  relieve  the  defendants  from  the  risk. 

It  was  objected  that  it  was  not  signed  by  a  proper  party : 
and  some  cases  were  cited  respecting  the  signature  to 
acknowledgments,  to  take  cases  out  of  the  Statute  of 
Limitations:  but  they  seem  to  us  to  have  no  applica- 
tion; and  we  entertain  no  doubt  that  the  ngnature 
•  "  C  Meighi^  the  person  delivering  the  goods,  **  per 
{?•  Whitdngham^  satisfied  the  4th  proviso. 

The  next  question  is.  Whether  the  letter  of  the  Ist 
August  and  the  forwarding  of  the  chimney  pieces  by  the 
defendants  upon  the  terms  proposed  in  it  is  a  special 
contract  within  the  6th  section  of  the  Carriers  Act  It 
was  decided,  in  SmiOi  v.  Neale  (a),  that  a  proposal  to 
contract  in  writing,  signed  by  the  defendants  and  ac- 
cepted by  the  plaintiff  by  parol,  satisfied  the  4th  section 
of  the  Statute  of  Frauds,  so  as  to  bind  the  defendants. 
This  is  conclusive  as  to  the  form.  And  the  remaining 
question  is  as  to  the  terms  of  the  letter.  And  in  our 
opinion,  whether  the  letter  be  read  with  the  light  cast 
upon  it  by  the  Carriers  Act  itself,  or  by  that  of  the  other 
letters  and  facts  stated  in  the  case,  or  simply  by  itself,  it 
proposes  to  contract  for  the  carriage  of  the  marbles  upon 
the  term  that  the  defendants  should  be  free  of  risk. 

(a)  2  Com,  B.  N.  S.  67. 
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First,  we  think,  and  that  clearly,  t^iat  it  can  be  read  with  [i860.] 
the  aid  of  the  Carriers  Act.   And  the  whole  tenor  of  that       xoiwH 

Act,  and  more  especially  the  3d  section,  shews  that  the  ^^erRE  *^ 

term  "  insured,"  in  reference  to  goods  conveyed  by  car-  ^'^"'^ 

riers,  means  goods  carried  at  their  risk :  and«  if  so,  the  v. 

Pbss. 
terra  ''not  insured"  must  of  necessity  mean  goods  car- 
ried at  the  owner's  risk.  Secondly,  we  are  of  opinion  ''jf^jj.^g®  • 
(although,  considering  the  opinions  entertained  by  others,  ^Viffe*  J-. 
not  so  decidedly)  that  the  letter  may  be  read  with  the  CkaumeU  B. 
aid  afforded  by  the  other  letters  and  facts  in  the  case : 
and,  if  so,  we  should  think  that  no  .one  can  doubt  but 
that  the  writer  meant  to  express  by  the  term  '<  not  in- 
sured" that  the  plaintiff,  and  not  die  defendants,  was  to 
bear  the  risk.  And,  thirdly,  we  are  of  opinion  that  the 
letter,  simply  by  itself,  read  according  to  the  under- 
standing of  language  existing  between  carriers  and  their 
customers  (in  which  sense  we  think  the  letter  onght  to 
be  read),  indicates  by  the  words  ''not  insured,"  as 
written  in  it,  the  intention  of  the  consignor,  and  was  so 
understood  by  the  defendants,  that  the  owner,  and  not 
they,  was  to  bear  the  risk,  as  clearly,  and  indeed  more 
so,  to  their  minds,  than  as  if  the  special  contract  had 
been  drawn  up  at  an  attorney's  office  in  the  most  minute 
and  full  professional  form.  For  these  reasons  we  think 
the  defendants  have  a  legal  defence  to  the  plaintiff*s 
claim. 

The  next  question  is :  do  the  facts  stated  in  the  case, 
upon  a  fair  and  reasonable  construction,  support  the 
averments  of  the  4th  plea  ?  And  we  think  they  do.  The 
first  averment  is,  that  the  marbles  were  delivered  to  and 
received  by  the  defendants  to  be  carried  and  conveyed 
under  and  subject  to  a  special  contract  signed  by  G. 
Whittingham  for  and  on  account  of  Charks  Meigh^  the 
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j^oaTH       ^^^^  ^®  think  this  averment  proved.     The  second  aver- 

^^SME^     ment  is,  that,  by  this  contract,  it  was  agreed  that  the 

Railway      defendants  should  not  be  responsible  for  the  loss  or  in- 
Company  ^ 

▼.  jury  to  the  goods  unless  declared  and  insured  according 

to  their  value.  And  the  point  is,  whether  the  terms 
iWfoc*  C.B.,  wj^ot  insured,"  as  contained  in  the  letter  of  the  Ist 
jFtflMj.,  AugusU  is  satisfactory  evidence  of  this;  that  is,  such 
Chanmn  B.  evidence  as  a  jury  ought  to  act  upon :  and  we  think  it  is. 
The  amount  of  insurance  must  depend  upon  the  value 
of  the  goods.  The  same  amount  would  not  be  paid  for 
marble  of  10/.  value  as  of  \QOl  The  transaction  itself, 
therefore,  indicates  that  there  must  be  a  relation  between 
the  price  of  insurance  and  the  value  of  the  goods.  Again, 
the  value  must  of  necessity  be  declared  to  enable  the 
amount  of  the  insurance  to  be  ascertained.  And  we 
therefore  think  there  was  evidence  of  this  averment. 
And  as  to  its  truth  we  entertain  no  doubt.  As  to  the 
third  and  last  averment  of  the  plea,  it  was  clearly 
proved. 

But,  even  if  this  were  not  so,  the  case  of  Brind  v. 
Dale  (a)  shews  that,  upon  the  facts,  the  defendants  were 
entitled  to  the  verdict  upon  the  pica  traversing  the  bail- 
ment {b) :  and  we  should  have  been  prepared  (following 
the  precedent  already  made  in  this  Court)  to  have  sent 
the  case  down  for  a  new  trial  in  order  that  right  might 
prevail. 

For  these  reasons  we  concur  with  the  opinion  delivered 
by  my  brother  Erky  and  think  that  the  judgment  of  the 
Court  of  Queen's  Bench  ought  to  be  reversed,  to  the 
extent  that  the  verdict  be  entered  for  the  defendants 
upon  the  issue  joined  on  the  4th  plea. 

(a)  2  M.^W,  775.  (6)  See  p.  959,  note  (a). 
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Williams  J.  I  am  of  opinion  that  the  judgment  of 
the  Queen's  Bench  ought  to  be  affirmed. 

The  question,  and  the  only  question  which  has  been 
brought  before  the  Court,  is,  whether  the  4th  plea  has 
been  proved :  and  I  am  of  opinion  that  it  has  not 

I  must  begin  by  observing  that  the  frame  of  the  plea 
makes  it  necessary  to  prove  that  the  plaintiff  signed  the 
special  contract  therein  described  No  rule  is  more 
clearly  established  than  that  contracts  stated  in  pleadings 
are  in  their  nature  entire,  and  must,  therefore,  be  en- 
tirely and  substantially  proved  as  laid ;  and,  though  the 
importance  of  this  doctrine  has  been  greatly  lessened  by 
reason  of  the  power  commonly  exercised  of  amending 
variances,  yet  the  rule  itself,  I  apprehend,  remains 
wholly  unimpaired,  and,  when  applied  to  the  plea  under 
consideration,  makes  it  necessary  to  prove  the  whole 
contract  in  its  alleged  terms. 

Now  those  terms  do  not  allege  simply  a  contract  that 
the  particular  goods  were  to  be  at  the  plaintiff's  risk 
during  the  transit  The  plea  describes  the  contract  as 
a  general  one  that  the  defendants  shall  not  be  respon- 
sible for  the  loss  of  or  injury  to  marbles  generally,  unless 
declared  and  insured  according  to  their  value ;  and  then 
the  plea  proceeds  to  bring  this  particular  case  within 
these  terms  by  alleging,  as  a  matter  of  fact,  that  the 
goods  in  question  were  marbles,  and  not  declared  and 
insured.  Looking  at  the  evidence  given  at  the  trial,  it  is 
quite  plain  that  what  the  plea  means  to  aver  is,  that  the 
plaintiff  signed  an  agreement  embodying  the  terms  of 
the  fifth  of  the  printed  conditions  which  the  defendants 
had  made  and  issued  as  to  sending  marbles  (amongst 
other  things)  uninsured.  Possibly  the  pleader  had  a 
discreet  motive  for  this  mode  of  pleading.     The  plea 
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would  be  open  to  different  considerations  as  to  the  rea« 
sonableness  and  validity  of  the  contract  alleged^  if  it  had 
been  stated  as  an  absolute  and  unqualified  agreement 
that  the  defendants  should  not  be  responsible  for  any 
loss  or  injury  to  the  goods  during  the  transit.  And, 
moreover,  the  contract  described  in  the  plea  is  really 
the  one  into  which  the  parties  appear,  by  the  evidence, 
to  have  entered.  Accordingly,  the  main  argument  of 
the  counsel  for  the  defendants,  both  in  the  Court  below 
and  in  this  Court,  was,  that  the  contract  so  described 
has  been  fully  proved.  For  their  contention  was,  that 
the  terms  of  the  signed  order,  '*  please  to  forward  the 
three  cases  of  marble,  not  insured,*'  are  equivalent  to 
saying  '^  forward  the  marbles  on  the  conditions  which 
you  have  made  as  to  uninsured  marbles.'' 

It  seems^  therefore,  to  me  that,  in  order  to  sustain  the 
plea  in  evidence,  it  is  necessary  to  prove  that  the  plain- 
tiff signed  an  agreement  embodying  the  fifth  of  the 
printed  conditions.  For  the  truth  is,  that  the  special 
contract  alleged  in  the  plea  is  contained  in  that  condi- 
tion :  and  the  real  question  is,  whether  the  terms  of  the 
instrument  which  the  plaintiff  signed  can  be  said  to  in- 
corporate the  condition,  either  by  their  own  force,  or  by 
reference  to  it,  so  as  to  import  it  into  the  signed  instru- 
ment :  and  I  am  of  opinion  in  the  negative. 

It  is  said  that  the  signed  instrument  signifies  that  the 
goods  are  to  be  forwarded  on  the  footing  of  the  condition, 
by  force  of  the  words  '*not  insured."  I  concede  that, 
looking  at  the  evidence,  no  doubt  can  be  entertained 
that  the  parties  so  intended.  But  the  question  is 
whether  the  document  which  the  plaintiff  signed  ex- 
presses that  intention.  This  is  not  a  case  where  the 
evidence  shews  that  the  parties  conventionally  used  a 


XXIII.  VICTORIA.] 

particular  word  or  phrase  to  denote  something  different 
from  its  ordinary  meaning.  The  words  *'  not  insured"  ~ 
are  used  in  their  ordinary  and  natural  sense.  But  the 
fact  isy  that  the  parties,  by  word  of  mouth,  and  by 
exhibiting  the  printed  conditions,  and  by  their  letters, 
had  given  each  other  to  understand  that  certain  conse- 
quences were  to  follow  non-insurance*  Whether  those 
consequences  were  to  be  that  the  goods  should  be  at  the 
sender's  risk  absolutely,  or  in  a  qualified  way,  or  beyond 
a  partial  amount,  or  in  respect  of  what  perils,  the  signed 
instrument  does  not  in  any  way  express.  We  know  that 
the  fifth  of  the  printed  conditions  stipulated  that  the 
Company  should  not  be  responsible  for  any  loss  or  injury 
to  the  goods,  being  marbles.  But  we  derive  our  know- 
ledge of  this  part  of  the  agreement  from  the  evidence 
of  the  making  of  the  conditions  by  the  defendants,  and 
the  conversations  and  correspondence  of  the  parties 
respecting  them,  and  not  in  the  least  from  the  words 
^*  not  insured'*  in  the  signed  instrument  In  the  present 
case  the  evidence  as  to  the  stipulated  consequence  of 
non-insurance  happens  to  be  undisputable.  But  suppose 
the  case  had  been  such  as  to  admit  of  the  plaintiff's 
denying  that  he  had  ever  had  the  fifth  condition  brought 
to  his  knowledge^  or  to  admit  of  his  asserting  that  he 
understood  the  consequences  of  non-insurance  to  be, 
that  the  Company  should  not  be  liable  for  the  goods 
beyond  a  certain  amount,  or  that  their  irresponsibility 
was  to  be  subject  to  certain  e;Fceptions;  as,  for  instance, 
damage  attributable  to  the  neglect  of  their  servants,  or 
the  insufficiency  of  the  carriages  or  of  the  iron  rails.  It 
is  obvious  that,  in  such  a  case,  this  evidence,  as  well  as 
all  the  conflicting  evidence  on  the  part  of  the  defend- 
ants, as  to  what  were  the  understood  consequences  of 
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non-insurance  would  be  admissible,  if  such  eyidence  is 
receivable  in  the  present  case.  And  thus  the  yery 
uncertainty,  and  unsatisfactory  conflict  of  testimony, 
which  it  was  the  object  of  the  statute  to  prevent,  would 
be  let  in.  As  to  this  part  of  the  argument,  I  need  have 
done  no  more  than  refer  to  the  judgment  of  my  brother 
Crrnnptoriy  in  the  Court  of  Queen's  Bench,  which  appears 
to  me  to  be  quite  unanswerable. 

It  remains  to  consider  whether  the  fifth  of  the  printed 
conditions  can  be  regarded  as  imported  into  the  signed 
contract. 

It  is  certainly  allowable,  where  one  instrument  refers 
to  another,  to  look  at  the  latter,  and  regard  it  as  embodied 
in  the  former ;  as  in  the  familiar  example  of  a  duly 
executed  will  referring  to  a  prior  unattested  will  or 
other  paper.  But  it  is  not  allowable  to  connect  the  two 
by  parol  evidence.  A  long  series  of  authorities  has  fully 
established  the  rule,  as  laid  down  in  Smart  v.  Prujean  (a), 
that  the  paper,  into  which  the  other  paper  is  sought  to 
be  incorporated,  must  refer  to  it  so  as  to  manifest  what 
paper  it  is.  These  cases  have  proceeded  on  the  same 
principle  as  that  of  Boydell  v.  Drummond  (i),  which  was 
cited  by  Mr.  Jones  before  this  Court*  There  it  was 
sought  to  connect  the  defendant's  signature  in  a  book 
entitled  "  S/iahespear  Subscribers"  with  a  printed  pros- 
pectus which  was  delivered  at  the  same  time  to  the 
subscribers  to  **  BoydeWs  Shahespear,**  and  by  this  means 
to  constitute  a  signed  writing  sufficient  to  satisfy  the 
Statute  of  Frauds.  But  the  Court  held  that  this  could 
not  be  allowed ;  for,  as  the  signed  writing  did  not  refer 
to  the  prospectus,  they  could  not  be  connected  without 


(a)  6  Vti.  560. 


^6)  U  EoMi,  143. 
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parol  evidence,  which  it  was  the  object  of  the  statute 
to  prechide. 

So,  in  the  case  of  Hifide  y.  Whitehause  (a)  (the  statement 
of  which  I  adopt  from  my  brother  Blackburn's  book  On 
The  Contract  of  Sak,  p.  47),  the  sale  was  by  auction, 
subject  to  certain  conditions;  a  paper  containing  the 
conditions  was  read  by  the  auctioneer,  and  then  laid  on 
his  desk ;  he  wrote  down  the  purchaser's  name  opposite 
the  lots  in  his  catalogue,  which  was  headed  ^*  to  be  sold 
by  auction,  for  particulars  apply  to  Thomas  Hinde^  but 
contained  no  internal  reference  to  the  conditions.  The 
King's  Bench  held  that  the  bai^ain  was  contained  in  the 
conditions,  and  that  there  was  no  signed  memorandum 
of  the  bargain ;  that  which  there  was.  Lord  Elknborough 
said,  was  a  minute  made  on  the  catalogue  of  sale,  which 
was  not  annexed  to  the  conditions  of  sale,  nor  had  any 
internal  reference  to  them  by  the  context  or  the  like, 
and  was  not,  therefore,  a  memorandum  of  a  bargain 
under  those  conditions  of  sale.  And  precisely  the  same 
point  was  afterwards  decided  in  Kenworthy  v*  Schqfield(h). 
The  principle  of  these  cases  seems  to  me  to  be  well 
stated  in  the  same  work  by  my  brother  Blackburn^ 
p.  47,  as  follows.  ^'  If  the  contents  of  the  signed  papers 
themselves  make  reference  to  the  others  so  as  to 
shew  by  internal  evidence  that  the  papers  refer  to 
each  other,  they  may  be  all  taken  together  as  one 
memorandum  in  writing ;  but  if  it  is  necessary  in 
order  to  connect  them,  to  give  evidence  of  the  intention 
of  the  parties  that  they  should  be  connected,  shown  by 
circumstances  not  apparent  on  the  face  of  the  writings, 
the  memorandum  is  not  all  in  writing,  for  it  consists 
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partly  of  the  contents  of  the  writings  and  partly  of  the 
expression  of  an  intention  to  unite  them,  and  that 
expression  is  not  in  writing.** 

In  accordance  with  these  doctrines,  the  recent  case  of 
Holmes  y.  Mitchell  (a)  was  decided  by  my  learned  Brothers 
in  the  Court  of  Common  Pleas.  In  that  case  the  Court 
held  that  a  certain  letter  addressed  by  the  defendant  to 
the  plaintiff  was  not  a  sufficient  guarantee  within  the 
fourth  section  of  the  Statute  of  Frauds,  as  the  whole 
promise  could  not  be  made  out  without  reference  to  parol 
eyidence :  and,  in  deliyering  the  judgment  of  the  Court, 
my  brother  Byles  thus  expresses  himself  (b),  ^  The  whole 
promise,  therefore,  is  not  in  writing,  as  the  statute  requires 
that  it  should  be.  It  cannot  be  made  out  without  refer- 
ence to  previous  conversations.  In  Shartrede  y.  Cheek  (c) 
and  in  Bateman  y.  PhUUps  {d)  an  existing  document  or  an 
existing  debt  was  referred  to  in  the  writing,  so  that 
evidence  of  oral  statements  was  not  necessary  to  explain 
the  promise.  The  recent  statute,  19  &  20  Vict  c.  97. 
<•  3.,  it  is  true,  abrogates  the  rule  laid  down  in  fFain  v. 
WarUers  (e),  and  enables  a  party  to  give  parol  evidence 
of  the  consideration  for  a  guarantee.  But  a  consi- 
deration expressed  in  writing  formerly  discharged  two 
offices,  it  sustained  the  promise  and  might  also  ex« 
plain  it.  Now,  however,  parol  evidence,  though  it 
may  supply  the  consideration,  cannot  go  further,  and 
explain  the  promise."  In  the  present  case  it  appears  to 
me  impossible  to  maintain  that  the  contents  of  the  signed 


(a)  7  Com.  B.  N.  S.  361. 
(6)  From  the  report  it  appeara  1 
read  by  Willianu  J, 
(e)  I  A.^  E.  57. 
(e)  5  East,  10. 
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instruments  themselves  made  reference  to  the  printed 
conditions,  so  as  to  shew  bj  internal  evidence  that  the 
papers  refer  to  each  other. 

On  the  whole,  therefore,  since  no  document  can  con- 
stitute a  special  contract  which  does  not  contain  the 
terms  of  it,  I  think  the  signed  order  under  our  con- 
sideration does  not  amount  to  such  a  special  contract  as 
is  described  in  the  fourth  plea,  and  therefore  that  the 
plea  has  not  been  sustained  in  evidence. 

It  is,  no  doubt,  an  irksome  thing  to  decide  that  the 
defendants  shall  be  made  responsible  in  a  case  where  it 
is  clearly  proved  that  the  goods  were  carried  on  an 
agreement  that  thej  should  not  be  so  responsible.  The 
same  reluctance,  however,  would  accompany  such  a 
decision,  if  the  facts  were  that  the  plaintiff  was  clearly 
shewn  to  have  assented  to  be  bound  by  the  printed 
conditions,  but  had  not  expressed  his  assent  by  signing 
them  as  required  by  the  statute.  In  that  case  it  is  plain 
that  the  Court  could  not  decide  for  the  defendants,  without 
disregarding  an  Act  of  Parliament.  In  the  present  case 
it  is  equally  plain  to  my  mind  that  they  cannot  do  so 
without  disregarding  the  long  established  rules  of  the 
law. 

Judgment  reversed. 
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TRINITY  VACATION. 


IN  THE  EXCHEQUER  CHAMBER. 


Motiday, 
July  5Ui. 


Henry    Courthorn    Dale,    William    Henry 
Morgan  and  Thomas  Morgan  against  Charles 

HUMFRET. 


D.  M,  ^  Co., 
broken  in 
London,  being 
employed  by 
one  S.  to  pur- 
cbase  oil,  dealt 
with  T.^  M., 
broken,  wbo 
were  employed 


^HIS  was  an  appeal  from  the  decision  of  the  Court 

of  Queen's  Bench  in  discharging  a  rule  to  enter  a 

nonsuit  pursuant  to  leave  reserved  at  the  trial  {a). 

The  following  was  the  case  stated  on  appeal. 

This  action  was  for  not  accepting  linseed  oil  alleged 

aelfliuiJiThout  ^°  ^^^®  ^^^^  bargained  and  sold  by  the  plaintiff  to  the 

either  broker     defendants, 
disclosmg  the 

The  plea  denied  the  bargain  and  sale. 

The  plaintiff  below  {Humfrey)  had  employed  Messrs. 
Thomas  §•  Moorty  who  were  brokers  in  the  city  of  London 
at  the  time,  to  sell  the  oil  in  question  for  him.  One 
Schenk  was  a  buyer  of  oils,  and  had  employed  the  de- 
fendants, who  were  also  brokers  in  the  city  of  London^ 
to  buy  oil  for  hint. 

price,  which 

was  above  10/.  The  note  was  signed  D,  M.  9f  Co.,  brokers.  Qoarter  per  cent  brokerage 
Xo  D,  Af.  ^  Co,  D,  M.  9f  Co,  did  not  disclose  the  name  of  their  principal  S,  till  after  Vbm 
lapse  of  an  unreasonable  time,  when  S,  had  become  insolvent.  Plaintiff  sued  D,  M.  4*  Co, 
for  not  accepting  the  oil*  laying  the  sale  as  by  himself  to  D,  M.  ^  Co.  DofendanU  denied 
the  contract.  On  the  trial,  plaintiff  proved  a  custom  in  the  trade  that,  when  a  broker  pur- 
chased without  disclosing  the  name  of  his  principal,  he  was  liable  to  be  looked  to  at 
principal. 

Held,  by  the  majority  of  the  Court  of  Exchequer  Chamber  (  Coekbwrm  C.  J.,  PoOoek  C.  B., 
WiiliamM  and  Crowder  Js.)»  aflfirming  the  iudgment  of  the  Queen's  Bench,  that  evidence  of 
the  custom  was  admissible,  as  not  contradicting  the  written  instrument,  but  explaining  its 
terms,  or  adding  a  tacitly  implied  incident ;  and  that  the  note  thus  explained  was  a  sufficient 
memorandum  of  the  contract  sued  upon  to  satisfy  the  Statute  of  Frauds ;  and  that  the  action 
lay. 

Dissentienttbus  ffillet  J.,  and  Martin  and  ChanneU  Bs. 


names  of  their 
principals. 
D,  M.  ft-  Co. 
delivered  to 
r.  ft-  Af.  a 
note  as  follows : 
•*  Sold  this  day 
for  Messrs. 
T.^M,  to 
our  principal 
ten  tons  or  oil,** 
specifying  the 
terms  and 


(a)  See  Humfrey  v.  Dale,  7  E.  ft-  D.  266. 
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The  dealing  in  question  was  between  the  brokers,        1858. 
without  disclosing  the  names  of  their  principals.  5Ilb 

In  order  to  prove  the  alleged  contract  the  plaintifiF    humirbt. 
gave  in  evidence  two  notes  of  which  the  following  are 
copies. 

"  76,  Old  Broad  Street. 

**  London  14th  August^  1855. 
'^  Sold  this  day,  for  Messrs.  Thomas  if  Moore  to  our 
principal,  ten  tons  of  linseed  oil,  of  merchantable  quality, 
at  44/.  per  ton,  real  tare  and  usual  draft :  to  be  free  deli- 
vered during  the  last  fourteen  days  February  next,  and 
paid  for  in  ready  money,  allowing  2\  per  cent,  discount. 
"Dale,  Morgan  8f  Co.,  brokers. 
"  Quarter  per  cent  brokerage  to  D.  M.  8f  CoJ" 

«  No.  54.     London,  14th  August,  1855. 

**  Sold  to  Dale,  Morgan  §*  Co.,  for  account  of  Mr. 
Charles  Humfrey,  ten  tons  linseed  oil,  of  merchantable 
quality,  at  44/L  per  ton,  real  tare  and  usual  draft :  to  be 
free  delivered  during  the  last  fourteen  days  February 
next,  and  paid  for  in  ready  money,  allowing  2^  per  cent 
discount  "  Thomas  §*  Moore,  brokers. 

"  Quarter  per  cent,  brokerage  to  D.  M,  Sf  Co.,  a  half 
tons." 

The  first  note  was  signed  and  sent  by  the  defend- 
ants to  the  said  Thomas  8f  Moore.  The  second  note 
was  signed  and  sent  by  Thomas  8f  Moore  to  the  plain- 
tiflP,  and  was  the  copy  of  a  note  entered  and  signed 
by  them  in  their  brokers'  book.  No  note  whatever 
of  the  contract  was  sent  by  ITiomas  §*  Moore  to  the 
defendants.  The  plaintifiF  further  gave  in  evidence 
that,  according  to  the  usage  of  the  particular  trade, 
whenever  a  broker  purchases  or  sells  oil  without  dis- 
closing the  name  of  his  principal,  he  is  himself  liable 
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1858.  ^^  ^  looked  to  as  the  purchaser  or  seller,  as  the  case 
"^^  may  be.  And  that  it  was  in  accordance  with  the  usual 
HuMFEKT  P^c^'ce  in  such  cases  that  Thomas  §•  Moore  did  not 
send  the  defendants  any  note  of  the  contract.  The 
defendants  did  not  disclose  their  principal  till  after  the 
oil  in  question  had  been  tendered  to  them  by  the  plain- 
tiff, according  to  the  terms  of  the  contract,  and  when 
their  principal  had  become  insolvent 

It  was  contended  on  the  part  of  the  defendants  that 
the  plaintiff  ought  to  be  nonsuited,  upon  the  ground  that 
there  was  no  evidence  of  the  alleged  contract  within  the 
Statute  of  Frauds. 

Mr.  Justice  Coleridge^  before  whom  the  cause  was 
tried,  directed  the  verdict  to  be  entered  for  the  plaintiff 
for  the  sum  of  lOH.  12«.,  reserving  leave  for  the  defend- 
ants to  enter  a  nonsuit,  if  the  Court  of  Queen's  Bench 
should  be  of  opinion  that  there  was  no  evidence  for  the 
jury  of  the  alleged  contract  between  the  plaintiff  and  the 
defendants. 

Afterwards,  on  3d  May  1856,  upon  the  motion  of  the 
defendants'  counsel,  a  rule  was  granted  by  the  Court  of 
Queen's  Bench,  calling  upon  the  plaintiff  to  shew  cause 
why  the  verdict  should  not  be  set  aside  and  a  nonsuit 
entered,  on  the  grounds:  '^  (1).  That  there  was  no  evi- 
dence of  the  alleged  contract  of  sale  and  purchase; 
(2).  That  evidence  of  the  alleged  custom  was  not  ad- 
missible." 

Cause  was  shewn  against  the  said  rule  on  the  4th 
November^  1856;  and  the  Court  of  Queen's  Bench,  on 
26th  January  1857,  directed  that  it  should  be,  and  it 
accordingly  was,  discharged. 

Against  that  decision  the  defendants  now  appeal; 
and  they  submit  that  the  rule  should  have  been  made 
absolute. 
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In  Hilary  Term,  1858  {a),  1868. 

Manishf  argued  for  the  appellants,  defendants  be-  HuMnm. 
low.  The  point  made  at  the  trial,  that  there  was 
no  evidence  of  the  contract,  is  made  out,  unless  there 
was  both  evidence  of  the  contract  in  fact,  and  a  writ- 
ten memorandum  of  that  contract,  signed  by  the  de- 
fendants, or  an  agent  on  their  behalf,  so  as  to  satisfy 
the  Statute  of  Frauds,  29  C.  2.  c.  3.  s.  17.  The  note 
signed  by  the  defendants  is  not  a  memorandum  of  a  con- 
tract to  buy  as  vendees,  but  of  a  contract,  made  by  them 
as  brokers,  that  their  principals  bought  as  vendees ;  and 
that  was  the  truth.  The  note,  signed  ThotnaB  §*  Moore, 
was  not  a  contract  note  signed  by  agents  for  the  defend- 
ants, the  evidence  shewing  that  Thomas  ^  Moore  were 
not  acting  in  any  way  as  brokers  for  the  defendants. 

Piffott,  Seijt,  contra.  The  note  signed  by  the  defend- 
ants states  that  they  have  sold,  that  is,  as  brokers  have 
effected  a  sale,  to  their  unnatned  principals;  and  the 
usage  is  that,  in  such  a  case,  they  may  be  looked  to  as 
the  purchasers.  If  that  usage  may  be  read  as  part  of 
the  note,  it  is  a  contract  of  sale  to  the  defendants  as 
purchasers,  if  the  vendors  please.  The  form  of  a  note, 
**  Sold  for  you,"  does  not  prevent  either  party  from 
shewing  that  the  person  signing  the  note  was  no  agent 
for  the  vendor,  but  either  solely  agent  for  the  purchaser, 
or  himself  principal ;  Moore  v.  Campbell  (ft),  Pennell  v. 
Alexander  {c).     The  Statute  of  Frauds  does  not  exclude 

(a)  Oo  ThuTBday,  January  21it,  1858,  before  Cockbmm  C.  J.,  PoOoek 
C.  B.,  mUianu,  IVitlu  and  Crowder  Js.,  and  Martin  and  Channdl  Bi. ; 
on  Friday f  January  22d,  before  the  same  Judges  and  Wiaimm  B. 

(6)  10  E»€h,  323.  (e)  3  B.  ^  B.  283. 


Hum  FRET. 
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*  1858.  evidence  to  shew  that  an  unnamed  principal  is  bound 
T"^^  by  a  contract  made  in  the  name  of  his  agent ;  Wibon  v. 
J;^^  Hart  (a),  Baleman  v.  Phillips  (ft),  Schmaltz  v.  Avery  (c). 
And  a  usage  of  trade  such  as  this  is  incorporated  in  all 
written  contracts  which  do  not  exclude  it;  Huttan  v. 
Warren  (</).  (He  cited  on  this  point  the  authorities 
referred  to  in  the  judgment  in  this  case  below  (e)).  But, 
at  all  events,  the  note  signed  by  Thomas  Sf  Moore  is  in 
form  a  perfect  memorandum  of  the  contract  It  is  said 
that  they  were  not  the  defendants'  agents ;  but  the  mere 
fact  of  dealing  with  a  broker  or  auctioneer  gives  him 
authority  to  bind  the  contract  by  signing  a  memorandum 
of  it  in  the  customary  manner.  It  is  true  that  in  general 
the  broker  does  that  by  delivering  notes  to  each  side ;  but 
here  the  usage  dispenses  with  that 

Manisty  was  heard  in  reply. 

Cur,  adv.  vulL 

The  learned  Judges,  not  being  unanimous,  now  deli- 
vered judgments  seriatim. 

moa  J.  WiLLES  J.     I  am  of  opinion  that  there  is  no  writing 

in  this  case  to  satisfy  the  Statute  of  Frauds,  because  the 
only  writing  relied  upon  shews  the  defendants  to  have 
sold  as  agents  for  the  plaintiff;  whereas  the  plaintiff,  to 
sustain  his  action,  must  make  out  that  the  defendants 
purchased  of  him  as  principal  As  to  the  alleged  custom, 
I  do  not  believe  that,  as  between  a  principal  and  his  own 
agent,  it  exists  in  point  of  fact :  and  the  finding  of  it,  if 
it  applies  to  such  cases,  must,  I  think,  have  been  founded 

(a)  7  Tawtt.  295.  (6)  15  Etui,  272. 

(e)  16  Q.  B.  655.  (<l)  \  M.^W,  466. 

{•)  7  E.^  B,  266. 
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upon  a  confused  notion  of  the  law.  But,  supposing  it 
to  exist,  and  to  be  extensive  enough  to  apply  here,  and 
to  shew  that  the  defendants  bought  of  the  plaintiff  as 
principal,  it  contradicts  the  writing,  which  states  that 
the  defendants  sold  for  the  plaintiflP  as  agent ;  and  that 
writing  is  the  foundation  of  the  action.  I  will  add, 
though  I  am  conscious  of  the  slight  value  of  the  remark, 
that  this  is  the  first  time  I  have  ever  heard  or  read  of 
law  or  custom  making  an  agent,  not  del  credere,  answer- 
able to  his  own  principal  for  not  disclosing  the  person 
to  whom  he  sold,  there  having  been  no  request  by  his 
principal  for  such  disclosure.  Further,  I  beg  to  observe 
that  Wilson  v.  Hart  (a),  and  the  class  of  cases  to  which 
it  belongs,  are,  in  the  above  view  of  the  case,  wholly  and 
so  obviously  inapplicable  that  I  forbear  from  any  remark 
upon  them. 

I  therefore  think  the  judgment  ought  to  be  reversed. 


1858. 
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▼. 
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Crowber  J.  I  think  the  note  signed  by  the  defend-  Crowds  J. 
ants  below  (coupled  with  the  evidence  of  the  custom) 
was  sufficient  to  satisfy  the  requirements  of  the  17  th 
section  of  the  Statute  of  Frauds.  It  appears,  from  the 
statement  of  the  case,  that  the  plaintiff  below  had  em- 
ployed Messrs.  Thomas  §*  Moorcy  brokers  in  London^  to 
sell  the  oil  in  question  for  him,  and  that  one  Schenk  had 
employed  the  defendants  below,  who  were  also  brokers, 
to  buy  oil  for  him ;  and  that  the  dealing  in  question 
was  between  the  brokers,  wiAout  disclosing  the  names 
of  their  principals.  The  note  first  put  in  ran  thus, 
"  Sold  for  Thomas  Sf  Moore  to  our  principal,"  and  was 
signed  by  the  defendants  below;   and   this  note  was 


B.   D.   &   B. 
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handed  by  them  to  Messrs.  Thomas  Sf  Moore.  There 
was  also  a  contemporaneous  note  put  in  afterwards, 
signed  by  Thonuu  §*  Moore^  and  sent  to  the  plaintiff 
below,  which  ran  thus  **  Sold  to  Dale^  Morgan  Sf  Co.y  for 
account  of  Mr.  Charles  Humfrey^  &c.  Now,  looking  at 
the  two  notes  together,  it  is  quite  clear  that  the  transac- 
tion was  one  of  sale  and  purchase,  conducted  between 
the  two  brokers  for  their  respective  principals,  whose 
names  were  not  disclosed.  And,  according  to  the  cus- 
tom proved  at  the  trial,  the  transaction  in  fact  amounted 
to  a  sale  by  Messrs.  Thomas  Sf  Moore  to  Messrs.  Dale 
Sf  Co.,  the  defendants  below.  But  it  is  said  the  note 
signed  by  the  defendants  below  is  not  a  suflScient  memo- 
randum of  the  bargain  to  satisfy  the  Statute  of  Frauds. 
It  is  true  the  words  are  **  Sold  for  Thomas  Sf  Moore  to 
our  principals ;"  but  that  is  equivalent  to  "  Bought  of 
Thomas  Sf  Moore  for  our  principals."  For,  as  between 
Thomas  Sf  Moore  and  the  defendants,  according  to  the 
custom,  it  was  a  sale  to  the  defendants,  their  principals 
being  undisclosed.  And  a  sale  **for  Thomas  Sf  Moore^ 
by  the  defendants  to  themselves,  is  in  reality  a  purchase 
by  them  from  Thomas  Sf  Moore.  When  the  plaintiff  is 
made  acquainted  with  the  contract  which  his  brokers 
have  entered  into  for  him,  he  may  step  in  and  sue  upon 
it.  First,  then,  it  appears  to  me  that  the  bargiun  was 
in  effect  one  which  made  the  defendants  below  person- 
ally liable  to  be  sued  upon  it  And,  secondly,  that  the 
note  signed  by  them  was  a  true  memorandum  of  such 
bargain.  The  real  bargain  was  between  the  brokers, 
upon  which  the  plaintiff  below,  the  principal  of  Thomas 
Sf  Moore^  now  sues  the  defendants  below,  and,  as  I  think, 
may  well  maintain  this  action.  The  judgment  ought 
therefore,  in  my  opinion,  to  be  affirmed. 


Martin  B» 
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Mabtin  B.     This  is  an  appeal  from  a  judgment  of       1858. 
the  Court  of  Queen's  Bench  in  favour  of  the  plaintifiF        p^^ 
below.      The  declaration  alleged  that  the  defendants     humiret. 
baigained  for  and  bought  of  the  plaintiff,  who,  at  their 
request,  sold  to  them,  ten  tons  of  linseed  oil,  at  a  certain 
price  and  upon  certain  terms  (not  material),  treating  the 
defendants  as  vendees  of  the  oil.     The  plea  was  that  the 
defendants  did  not  bargain  and  buy  of  the  plaintiff  the 
said  linseed  oil  or  make  the  said  contract  as  alleged 
The  facts,  as  stated  in  the  case  for  our  judgment,  are  very 
clear  and  simple. 

The  plaintiff  had  employed  Messrs.  Thomas  8f  Moare^ 
who  were  London  brokers,  to  sell  the  oiL  A  Mr.  Sckenk 
had  employed  the  defendants,  who  were  also  London 
brokers,  to  buy  oil  for  him.  The  dealing  in  question 
was  between  the  brokers,  without  disclosing  the  name  of 
their  principals ;  and  it  is  quite  clear  that  the  two  brokers 
met  and  agreed  upon  the  sale  as  opposed  contracting 
parties.  The  case  thus  proceeds.  In  order  to  prove 
the  alleged  contract,  the  plaintiff  gave  in  evidence  two 
notes,  of  which  the  following  are  copies.  *'75,  Old 
Broad  Street,  London,  14th  August,  1855,  Sold  this 
day,  for  Messrs.  Thomas  Sf  Moore  to  our  principal,  ten 
tons  linseed  oil,  of  merchantable  quality,  at  44/L  per  ton, 
real  tare  and  usual  draft :  to  be  free  delivered  during  the 
last  fourteen  days  February  next,  and  paid  for  in  ready 
money,  allowing  2^  per  cent,  discount.  Dak,  Morgan 
Sf  Co.,  brokers.  Quarter  per  cent  brokerage  to  2>.  M. 
gf  Cor  '*  London,  14th  August,  1855.  Sold  to  Dale, 
Morgan  tf  Co.,  for  account  of  Mr.  Charles  Humfrey, 
ten  tons  linseed  oil,  of  merchantable  quality,  at  44il 
per  ton,  real  tare  and  usual  draft :  to  be  free  delivered 
diuing  the  last  fourteen  days  February  next,  and  paid 
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for  in  ready  money,  allowing  2J  per  cent,  discount 
Thomas  §•  Moore,  brokers.  Quarter  per  cent,  brokerage 
to  D.  M.  8f  Co.,  a  half  to  as."  The  first  note  was  signed 
by  the  defendants  and  sent  by  them  to  Thomas  §•  Moore. 
The  second  note  was  signed  by  Thomas  §•  Moore  and 
sent  to  the  plaintiff,  and  was  a  copy  of  an  entry  signed 
by  them  and  entered  in  their  brokers*  book.  No  copy 
of  this  entry  was  sent  by  Thomas  Sf  Moore  to  the  de- 
fendants. The  plaintiff  gave  in  evidence  that,  according 
to  the  usage  of  this  particular  trade,  whenever  a  broker 
purchases  or  sells  oil  without  disclosing  the  name  of  his 
principal,  he  is  himself  liable  to  be  looked  to  as  the 
purchaser  or  seller  as  the  case  may  be ;  and  that  it  was 
in  accordance  with  the  usual  practice  in  such  cases  that 
Thomas  ^  Moore  did  not  send  the  defendants  any  copy 
of  their  entry  in  their  book.  The  defendants  did  not 
disclose  their  principal  until  after  the  oil  had  been  ten- 
dered to  them  by  the  plaintiff  according  to  the  terms  of 
the  contract,  and  when  their  principal,  Mr.  Schenk^  had 
become  insolvent. 

It  was  contended,  at  the  trial  before  Mr.  Justice  Cofe^ 
ridffe,  that  the  plaintiff  ought  to  be  nonsuited,  upon  the 
ground  that  there  was  no  evidence  of  the  alleged  con- 
tract to  satisfy  the  Statute  of  Frauds.  The  learned 
Judge  directed  a  verdict  to  be  entered  for  the  plaintiff, 
giving  the  defendants  leave  to  move  to  enter  a  nonsuit. 
A  rule  was  obtained  accordingly,  which  was  afterwards 
discharged ;  and  the  present  appeal  has  been  brought 
The  judgment  in  the  Queen's  Bench  is  reported  in 
7  Ellis  tf  Blackburn,  266,  and  is  of  considerable  length. 

It  is  quite  clear  that  the  contract  in  this  case  was  a 
parol  contract  The  contract  was  made  by  what  passed 
between  the  two  brokers,  viz.  Thomas  Sf  Moore,  and  the 
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defendants,  and  at  common  law  woald  have  been  a  per-  1858. 
fectly  good  contract.  But,  by  the  1 7th  section  of  the  J^^m 
Statute  of  Frauds,  "no  contract  for  the  sale  of  any 
goods"  &c.  "  for  the  price  of  10/.  sterling  or  upwards" 
(which  this  was)  "  shall  be  allowed  to  be  good,  except 
the  buyer  shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same,  or  give  something  in  earnest 
to  bind  the  bargain,  or  in  part  of  payment,  or  that 
some  note  or  memorandum  in  writinff  of  the  said  bargain 
be  made  and  signed  by  the  parties  to  be  charged  by  such 
contract^  or  their  agents  thereunto  lawfully  authorized^' 
There  was  here  no  acceptance  or  part  payment ;  and, 
to  make  the  contract  good,  there  must  be  a  note  or 
memorandum  in  writing  of  the  bargain,  signed  by  the 
defendants  or  their  agents.  The  Court  of  Queen's 
Bench  conGned  their  judgment  entirely  to  the  note 
signed  by  the  defendants :  they  do  not  at  all  refer  to 
the  note  signed  by  Thomas  Sf  Moore :  but  it  has  been 
contended  before  us:  1st.  That  the  note  signed  by  the 
defendants  is  suflScient  to  satisfy  the  statute ;  2d.  That 
the  note  signed  by  Thomas  ^  Moore  is  suflScient  to 
satisfy  the  statute ;  and  3d.  That  both  notes  are  to  be 
read  together,  and  that,  taken  together,  they  satisfy  the 
statute.  The  last  point  was  not  much  pressed ;  and  it 
seems  to  me  clearly  not  maintainable.  The  case  is  not 
one  of  ordinary  bought  and  sold  notes.  A  sale  by  bought 
and  sold  notes,  in  the  ordinary  acceptance  of  the  term, 
occurs  when  there  is  one  broker  acting  for  both  buyer 
and  seller,  who  makes  an  entry  in  his  broker's  book  of 
the  contract,  and  sends  copies  of  it  which  are  called 
bought  and  sold  notes,  to  the  seller  and  buyer  respect- 
ively ;  but  in  this  case  there  were  two  brokers  who  acted 
as  opposite  dealing  parties  to  each  other,  and  there  was 
DO  privity  or  connection  between  the  notes  signed  by 
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them.  In  truth  they  state  different  contracts.  The 
one  states  a  contract  made  by  the  defendants  as  brokers 
to  their  principal  for  Thomas  tf  Moore.  The  other  states 
a  contract  made  by  Thomas  Sf  Moore  to  the  defendants 
for  the  plaintiff.  So,  also,  I  think  the  note  signed  by 
Thomas  gf  Moore  does  not  satisfy  the  statute ;  and  for 
this  reason,  that  there  is  no  evidence  whatever  in'  the 
case  that  Thomas  ^  Moore  were  agents  of  the  defendants ; 
and  the  statute  requires  that  the  note  or  memorandum, 
if  not  signed  by  the  party  himself,  shall  be  signed  by  an 
agent  thereunto  lawfully  authorized.  It  is  sufficient  to 
say  that  there  is  no  evidence  that  TTiomas  Sf  Moore  were 
snch  agents:  but,  in  my  opinion,  there  was  evidence  to 
the  contrary;  and  I  think  it  is  impossible  to  read  the 
case  and  not  see  that  TTiomas  Sf  Moore  acted  as  brokers 
or  agents  for  the  plaintiff,  and  that  the  defendants  acted 
quite  independently  of  and  adversely  to  them,  in  the 
sense  in  which  this  word  is  used  in  regard  to  the  making 
of  contracts,  and  as  the  independent  brokers  or  agents 
of  their  principal,  Mr.  Schenk. 

This  view  of  the  case  was  likened  to  the  case  of  an 
auctioneer,  whose  signature  in  some  instances  has  been 
held  to  bind  the  vendee :  but,  in  my  opinion,  the  simili- 
tude does  not  hold  good.  There  can  be  no  doubt  that, 
if  there  be  a  sale  by  auction,  and  the  buyer  bids  for 
goods,  which  are  knocked  down  to  him,  and  the  auc- 
tioneer thereupon  writes  down  the  price  and  signs  the 
name  of  the  buyer  in  his  book  or  catalogue,  which  con- 
tains the  terms  of  the  sale,  of  which  the  buyer  had 
notice,  that  the  signature  binds  the  buyer.  The  vexy 
transaction  itself  seems  to  me  to  give  authority  to  the 
auctioneer  to  write  down  the  name  of  the  buyer  in  the 
catalogue,  and  that  thereupon  it  becomes  a  written 
memorandum  of  the  purchase,  signed  by  authority  of 
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the  buyer.  But  the  case  of  Bartktt  v.  Pumell  (a)  shews  i858. 
that  this  entu^ly  depends  upon  the  facts  of  each  parti-  5alb 
cular  case ;  and  that  the  auctioneer  is  not  of  necessity 
the  agent  of  the  buyer:  and,  as  I  have  already  said, 
in  my  opinion  there  is  no  evidence  that  Thomas  Sf 
Moore  were  the  agents  of  the  defendants ;  indeed  1  think 
there  is  evidence  to  the  contrary.  I  therefore  think  the 
Court  of  Queen's  Bench  was  quite  right  in  confining 
their  attention  to  the  note  signed  by  the  defendants; 
and,  if  it  does  not  satisfy  the  statute,  the  contract  is  not 
good.  As  to  the  17th  section  of  the  Statute  of  Frauds : 
whether  it  ought  to  be  repealed  as  was  recommended  by 
the  Commissioners  on  mercantile  law,  this  is  not  the  occa- 
sion to  discuss ;  but,  so  long  as  it  remains  on  the  statute 
book,  it  ought  to  be  construed  and  applied  according  to 
its  plain  and  obvious  meaning,  like  any  other  enactment ; 
and  any  application  or  non-application  of  it,  for  the  pur- 
pose of  attaining  the  justice  of  a  particular  case,  would, 
in  my  opinion,  be  wrong  and  most  mischievous. 

X  believe  all  parties  are  agreed  that,  when  the  con- 
tract is  originally  made  by  parol,  the  note  or  memo- 
randum in  writing  must  express  the  real  and  true  terms 
of  the  bargain.  In  Kemoorthy  v.  Schqfield  (b)  Mr. 
Justice  Hohroyd  says  it  cannot  be  called  a  memorandum 
of  the  bargain  which  does  not  contain  the  terms  of  the 
baigain;  and  this  point  has  lately  been  expressly  decided 
in  error  in  the  case  of  Bayley  v.  Fitzmaurice  (c).  The 
note  signed  by  the  defendants  does  not  in  its  words 
state  the  true  terms  of  the  contract  at  all.     The  real 

(a)  4A,^E,  792.  (5)  2  B.  ^  C.  945. 

(c)  f^  E,  ^  B,  664.,  in  Exch.  Ch.,  reversing  tbe  judgment  of  Q.  B.  in 
Fiizmamrie§  ▼.  BayUy,  6  E.  ^  B,  868.  The  jadgment  of  the  Exchequer 
Chamber  has  been  affirmed  in  Dom.  Proc  ;  Fksmaurice  t.  Bayley,  Aug,  3, 
1860. 


Martin  B. 
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1858.  contract  was  a  sale  by  Thomas  Sf  Maare,  as  brokers,  for 
Dalb  '^®^^  undisclosed  principal,  to  the  undisclosed  principal 
HuMrasT  °^  '^®  defendants,  who  were  also  brokers.  So  far  fix)m 
the  words  of  the  writing  stating  that  the  defendants 
were  the  vendees,  they  state  that  they  were  not,  but 
that  their  undisclosed  principal  was  the  vendee,  and 
they  were  brokers  or  agents  merely.  In  truth,  the  docu- 
ment is  in  a  form  perfectly  well  known  and  in  constant 
use.  It  is  that  of  an  ordinary  sold  note  when  made  out 
by  a  broker  who  has  acted  on  behalf  of  both  vendor  and 
vendee.  I  therefore  think  the  Court  of  Queen's  Bench 
were  right  in  holding  that  the  custom  or  usage  was 
essential  to  the  case  of  the  plaintiff.  In  the  judgment, 
no  reference  is  made  to  the  Statute  of  Frauds  at  all ; 
nothing  is  said  in  reference  to  it ;  but  the  objection  made 
at  the  trial  was  grounded  upon  it ;  and,  in  reality,  the 
whole  question  depends  upon  it.  If  the  17th  section  of 
the  Statute  of  Frauds  did  not  exist,  or  if  there  had  been 
an  acceptance,  or  part  payment,  to  satisfy  it,  there  would 
be  no  difficulty  in  the  case.  No  objection  is  made  to 
the  usage,  as  being  either  unlawful  or  unreasonable:  but 
I  am  utteriy  at  a  loss  to  see  where  there  is  a  note  or 
memorandum  in  writing  of  a  bargain  which  shews  the 
defendants  to  be  vendees.  The  writing  shews  the  con- 
trary ;  it  states  that  the  principal  was  the  vendee,  and 
the  defendants  brokers.  To  give  effect  to  the  usage,  in 
order  to  support  the  declaration,  would  therefore  impose 
upon  the  defendants  the  relation  of  vendees,  which  is 
not  shewn  in  the  writing,  but  one  which,  on  the  contrary, 
the  writing  shews,  and  truly  shews,  was  contracted  by 
another  person,  viz.,  the  undisclosed  principal ;  and,  if 
the  judgment  of  the  Queen's  Bench  be  right,  it  would 
of  necessity  follow  that  the  same  identical  words  in  a 
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writing  would  satisfy  the  statute. in  one  place,  or  as 
regards  one  article  of  merchandize,  say  London  or  oil, 
where,  or  in  respect  to  which,  the  usage  exists,  and  not 
in  another  place,  or  as  regards  another  article,  say  Liver^ 
pool  or  sugar,  where,  or  in  respect  to  which,  it  does  not 
exist. 

The  17th  section  of  the  Statute  of  Frauds  does  not 
necessarily  require  the  contract  itself  to  be  in  writing ; 
but  it  does  require  a  note  or  memorandum  in  writing 
of  the  bargain,  signed  by  the  party  to  be  charged  or  his 
agent.  If  the  contract  be  a  written  one,  properly  so 
called,  it  of  course  satisfies  the  statute:  but,  if  it  be  a 
verbal  one  (which  in  the  present  case  it  was),  a  note  or 
memorandum  of  it,  or  any  other  writing,  properly  signed, 
containing  written  evidence  of  the  real  contract,  is  quite 
sufficient  to  satisfy  the  statute.  But,  according  to  the 
authorities,  and  indeed  to  good  sense,  that  document 
must  shew  in  writing  the  real  bargain,  and  a  bargain  in 
its  written  terms,  evidencing  the  contract  sought  to  be 
enforced,  or,  in  other  words,  the  contract  stated  in  the 
declaration.  Now  the  note  signed  by  the  defendants 
in  the  present  case  is  defective,  in  two  particulars :  First, 
it  states  that  the  defendants  sold  for  Thomas  Sf  Moore ; 
this  is  not  true,  and  the  note  therefore  does  not  state 
the  true  contract ;  2ndly,  it  states  that  the  undisclosed 
purchaser  is  the  vendee,  and  therefore  disproves  the 
contract  stated  in  the  declaration^  which  alleges  the 
defendants  to  be  the  vendees.  To  admit  the  usage  to 
prove  them  to  be  vendees  seems  to  me  to  ignore  the  statute 
altogether,  and  to  decide  that  a  contract  within  it  is 
binding  upon  parties  as  vendees,  when  there  is  a  custom 
or  usage  to  this  effect,  although  there  is  no  note  or 
memorandum  in  writing,  shewing  them  to  be  so.     It 
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has  been  said  that,  if  the  contract  had  been  in  words, 
as  contained  in  the  writing  signed  by  the  defendants, 
these  words  with  the  usage  would  have  established  the 
liability  of  the  defendants  upon  the  present  declaration* 
Without  referring  to  the  circumstances,  1st,  That  the 
writing  does  not  state  the  true  bargain,  and,  2ndly,  That 
it  is  scarcely  within  the  bounds  of  possibility  that  the 
bargain  could  have  been  made  exactly  in  these  words, 
and  these  alone,  it  seems  to  me  that  the  answer  is,  that 
the  statute  requires  a  note  or  memorandum  in  writing  of 
the  bargain  or  contract  sought  to  be  enforced,  and  that,  in 
the  absence  of  the  other  two  matters  mentioned  in  the 
statute,  if  such  a  writing  does  not  eidst  the  baigain  is  not 
good,  and  cannot  be  enforced,  upon  the  simple  ground 
that  the  statute  is  not  complied  with;  or,  in  the  words 
ordinarily  used  in  reference  to  the  subject,  the  statute  is 
not  satisfied. 

I  must  add  that,  having  very  carefully  and  more  than 
once  read  the  judgment  in  the  case  in  the  Court  of 
Queen's  Bench,  I  do  not  at  all  concur  in  the  view  of  the 
law  there  stated,  as  to  the  admissibility  of  parol  evidence 
in  regard  to  written  contracts. 


Martin  B.  then  stated  that 

Ouamea  B.         Chankell  B.  was  of  opinion  that  the  judgment  of 
the  Court  of  Queen's  Bench  ought  to  be  reversed. 


JVittianu  J.  ,  WiLUAMS  J.  lu  thb  casc  the  plaintiff  seeks  to  en- 
force a  bargain  by  which  the  defendants  promised  to 
accept  certain  oil.  The  facts  are,  that  the  pluntiff  au« 
thorized  brokers  named  Thomas  Sf  Moore  to  sell  some 
oil,  and  one  Schenk  authorized  defendants,  who  were  also 
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brokers,  to  buy  some  oil.  The  brokers  met  and  made 
the  bargain  on  behalf  of  undisclosed  principals.  The 
defendants  wrote  a  note  in  which  they  stated  the  contract 
'  truly,  as  being  for  their  principal,  without  disclosing  his 
name,  and  signed  it  as  brokers,  and  sent  it  to  Thom<u 
if  Moore ;  they  sent  a  note  to  plaintiff  in  which  they 
stated  that  they  had  sold  the  oil  to  defendants,  without 
more,  and  signed  it  as  brokers.  It  was  further  proved 
to  be  the  usage  in  the  city  of  London  (where  the  matter 
occurred)  that,  where  a  broker  makes  a  contract  without 
disclosing  his  principal,  he  is  himself  liable  to  be  looked 
to  as  the  purchaser  or  seller. 

On  this  evidence  two  objections  have  been  taken  to 
the  plaintiff's  right  to  recover.  The  first  was,  that  the 
usage  ought  not  to  be  imported  into  the  contract,  be- 
cause it  conflicts  with  the  terms  of  it.  As  to  this  I 
agree  entirely  with  the  judgment  of  the  Court  of  Queen's 
Bench  that  the  objection  cannot  be  sustained.  The 
second  objection,  and  that  mainly  relied  on  in  the  argu- 
ment before  us,  was,  that  there  was  no  writing  suflBcient 
to  satisfy  the  Statute  of  Frauds.  It  may  be  observed 
that  the  contract,  in  fact,  was  a  parol  contract,  and  would 
have  been  good  at  common  law.  The  note  written  by 
the  defendants  was  not  sent  in  pursuance  of  any  com- 
pact so  as  to  constitute  the  contract  Nevertheless  it  is 
a  sufficient  note  or  memorandum,  of  the  bargain,  to 
satisfy  the  statute,  if  it  duly  states  in  writing  the  con- 
tract sought  to  be  enforced.  The  objection  is  that  it 
does  not  duly  state  it,  but,  in  truth,  states  a  different 
one;  for  that  the  contract  it  states  is,  that  an  undis- 
closed principal  is  the  vendee,  and  not  the  defendants, 
which  is  the  truth :  consequently  it  was  argued  there  is 
no  writing  which  proves  the  contract  stated  in  the  de- 
claration.    But,  if  this  argument  were  well  founded,  it 
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would  go  to  prove  that  the  Statute  of  Frauds  excludes 
parol  evidence  to  shew  that  one  or  both  the  contracting 
parties  to  an  agreement  for  the  sale  of  goods  were  agents 
for  other  persons,  and  acted  as  such  in  making  the  con* 
tract  But,  since  the  case  of  Wilson  v.  Hart{a)j  it  has 
been  settled  that  such  evidence  is  admissible,  so  as  to 
give  the  benefit  of  the  contract  to  the  unnamed  principal, 
or  to  charge  him  with  liability  thereon.  So  parol  evi- 
dence has  been  admitted  to  shew  that  he  who,  on  the 
face  of  the  contract,  appears  to  be  the  agent  of  an  un- 
named principal  is,  in  truth,  himself  the  principal; 
Schmaltz  v.  Ai>ery  {b\  Carr  v.  Jackson  (c).  In  the  present 
case  the  usage  (if  it  be  necessary  to  resort  to  it)  shews 
that  the  plaintiff  had  a  right  to  treat  the  case  as  if  the 
defendants  were  the  principals  who  had  described  them- 
selves as  agents. 

I  am  therefore  of  opinion  that  the  judgment  ought  to 
be  affirmed. 


Williams  J.  then  read  the  judgment  of 


CodAum  C.  J.  Coc&BUBN  C.  J.  I  am  of  opiuiou  that  the  decision  of 
the  Court  of  Queen*s  Bench,  in  this  case,  should  be 
afiirmed.  The  action  was  for  the  price  of  linseed  oil 
bargained  and  sold  by  the  plaintiff  to  the  defendants. 
The  plea  denied  the  bargain  and  sale.  The  plaintiff 
had  employed  Thomas  %  Moore,  brokers,  to  sell  the  oil 
for  him.  They  again,  had  employed  the  defendants  for 
the  like  purpose  ;  and  the  latter,  being  also  employed  by 
one  Schenk  to  buy  oil,  signed  a  note  in  these  terms: 
**  Sold  this  day,  for  Thomas  Sf  Moore  to  our  principal^ 
10  tons  of  linseed  oil"  (being  the  oil  in  question).     The 


(a)  7  Taunt.  296.  . 


(6)  16  Q.  B,  655. 


(e)  7  Exth,  382. 


Coehbum  C.J. 
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plaintiff  adduced  evidence  to  shew  that,  by  the  custom  of  1858. 
the  trade,  whenever  a  broker  purchased  without  disclosing  d^le 
the  name  of  his  principal,  he  was  liable  to  be  looked  to  HuimiBT. 
as  the  purchaser.  Two  objections  were  taken  before  us, 
as  in  the  Court  below,  to  the  verdict  entered  for  the 
plaintiff:  1st,  that  the  evidence  of  usage  was  not  admis- 
sible to  vary  the  terms  of  the  written  contract ;  2d,  that, 
a  written  note  of  the  contract  being  required  by  the 
Statute  of  Frauds  to  bind  the  defendants,  this  require- 
ment was  not  satisfied  by  a  memorandum  signed  by 
defendants  as  agents,  though  for  an  unknown  principal. 
As  regards  the  first  of  these  objections,  I  am  clearly  of 
opinion  that,  as  the  evidence  was  offered,  not  to  vary, 
but  simply  to  explain,  the  terms  of  the  contract,  it  was 
admissible  on  the  principle  on  which  evidence  of  the 
usage  of  particular  trades  has,  in  so  many  other  instances, 
been  admitted.  The  elaborate  reasoning  on  this  subject 
contained  in  the  judgment  of  the  Court  of  Queen's 
Bench  appears  to  me  so  conclusive  that,  if  any  doubt 
could  have  before  been  entertained,  it  is  thereby  entirely 
removed ;  and  I  think  it  unnecessary  to  do  more  than 
express  my  entire  concurrence  in  the  language  and  con- 
clusion of  the  judgment  referred  to.  As  regards  the 
second  objection,  I  am  of  opinion  that  there  is  a  suffi- 
cient memorandum  of  the  contract  to  satisfy  the  statute. 
I  am  of  opinion  that,  where,  either  by  any  rule  of  law,  or 
by  the  usage  of  any  trade,  the  terms  of  a  contract  acquire 
a  particular  meaning,  the  contract  must  be  taken  to  ex- 
press that  meaning,  as  much  as  though  it  had  been  set 
forth  in  extenso ;  and  I  hold  that  this  obtains  as  much 
for  the  purpose  of  satisfying  the  statute  as  for  that  of 
establishing  the  contract  independently  of  the  statute. 
That  this  is  so  when  the  terms  of  a  contract  acquire  a 
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1858.        particalar  effect,  other  than  they  would  prim&  £acie  im- 
^^^        port,  by  virtue  of  some  rule  of  law  is,  I  think,  too  clear 
^'  to  admit  of  doubt,  or  to  require  ai^ument;  nor,  as  it 

appears  to  me,  is  the  difficulty  greater  where  the  par- 
ticular signification  is  shewn  to  attach  to  the  terms  of 
the  contract  by  the  usage  of  trade.  For  it  must  be 
remembered  that, the  principle  upon  which  evidence  of 
such  usage  is  admitted  is  that,  as  between  those  who 
are  parties  to  the  contract  and  conversant  with  the  terms 
used,  those  terms  as  clearly  imply  the  particular  meaning 
as  though  it  had  been  set  forth  in  extenso;  and,  if  this 
be  so  for  the  purpose  of  shewing  the  effect  and  extent 
of  the  liability,  it  must  equally  be  so  for  the  purpose  of 
satisfying  the  statute ;  and  to  hold  otherwise  would  lead 
to  consequences  altogether  inconvenient  and  absurd ;  for 
it  would  follow  that  in  no  case  in  which  a  written 
contract  was  required  by  the  Statute  of  Frauds  could 
evidence  of  the  usage  of  trade  be  admitted — a  doctrine 
never  dreamed  of  in  the  numerous  cases  in  which  such 
evidence  has  been  admitted.  Now,  according  to  the 
authorities  cited  on  the  argument,  the  legal  effect  of  a 
contract  entered  into  by  a  person  as  agent  for  an  undis- 
closed principal  is  to  bind  the  agent  as  principal,  if  the 
par^  with  whom  the  contract  is  made  thinks  proper  U> 
sue  him.  Besides  which,  in  this  case,  independently  of 
any  rule  of  law,  the  like  effect  is  given  to  the  contract 
by  the  usage  of  the  particular  trade.  The  memorandum 
must  therefore  be  read  as  though  the  defendants,  while 
signing  as  agents  for  an  unknown  principal,  had  in  terms 
declared  that  in  the  event  of  the  vendor  not  discovering 
the  principals,  or  preferring  to  hold  them  liable,  they 
would  be  liable  as  principals ;  for  this  liability  is  tacitly 
included  in  the  terms  used:  and  I  think,  as  I  have 
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before  explained^  that,  if  this  holds  (as  it  undoubtedly        1858. 
does)  for  the  purpose  of  ascertaining  the  liability  of  the        "^^ 
defendants,  independently  of  the  statute,  it  equally  holds     HuimtBT 
for  the  purpose  of  satisfying  the  statute.     It  may  further 
be  observed  that,  unless  the  foregoing  conclusion  were 
sound,  in  no  case  could  an  unnamed  principal  be  sued         *   . 
on  such  a  contract,  or  a  party  purporting  to  sign  as  agent, 
but  being  in  fact  the  principal ;  nor,  on  the  other  hand, 
could  an  unnamed  principal  take  advantage  of  such  a 
contract :  yet  the  contrary  is  well  established  by  autho- 
rity and  precedent.     On  these  grounds  I  am  of  opinion 
that  the  decision  of  the  Court  of  Queen's  Bench  was 
right,  and  that  the  verdict  ought  not  to  be  disturbed. 

Williams  J.  then  stated  that 

Pollock  C.  B.  was  of  opinion  that  the  judgment  of   fmhA  c.  b. 
the  Court  below  ought  to  be  affirmed. 

Judgment  affirmed. 


IN  THE  EXCHEQUER  CHAMBER. 

Charles  Arthur  Heaton  Ellis,  appellant,  against  Monday, 
Richard  Nicholson,  respondent. 

This  case,  decided  in  the  Court  of  Exchequer  Chamber 
on  appeal  from  the  Court  of  Queen's  Bench,  is  reported, 
ant&,  p.  283. 
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IN  THE  EXCHEQUER  CHAMBER. 

AfojiAw,         The    Mayor    and    Assessors   of   the   City  and 
Borough  of  Rochester  against  The  Queen. 

(In  the  Matter  of  the  Parish  of  St.  Nicholas.) 


Mandamus        nHHIS  was  a  wnt  of  mandainus^  tested  on  26th  January ^ 

directed  to  tbe     X  ,  •  y  y 

Mayor  and  1857.     The  Writ  coDtaiDed  su^estioQS  that  the 

a  borough      '  Major  and  assessors,  in  October  1856,  in  the  coart  then 

Mun\cipd  hoIdeDy  refused,  for  insufficient  reasons,  to  hear  objec- 

RefoTO  Art,  ^^"^  ^^  persons  whose  names  were  on  the  burgess  list 

6  &  6  ff.  4.  Qf  ijig  parish  for  that  year.     It  commanded  the  Mayor 

c.  76.,  com-  ir  J 

prising  several   and  assessors  of  the  city  and  borough  of  Rochester  imme- 

parishes.    It  . 

contained  sug.  diatelv  to  hold  a  court  and  hear  the  objections.    To 

gestions  that, 

at  tho  court  this  there  was  a  return  by  the  Mayor  that  he  was  not 

October  1856,  the  Same  person  who  was  Mayor  when  the  court  was 

Mayor  w?d  holdcn  in  1856,  and  was  willing  to  obey  the  writ  if  he 

STrevSion^  lawfully  could  hold  the  Court;  and  a  return  by  one  of 

of  the  burgesi  ^^  asscssors  that  he  was  advised  that  he  could  not  hold 

lists  of  that 

year,  the  the  court  by  law.     To  these  returns  was  a  demurrer  (a). 

assessors 

refused,  for  insufficient  reasons,  to  revise  the  lists.  Mandatory  part  commanding  tbe  Mayor 
and  assessors  to  hold  a  court  and  revise  the  list  for  the  parish.  The  writ  was  tested  in 
January  1857.  There  was  an  insufficient  return,  and  a  demurrer  thereto.  The  Court  of 
Queen*s  Bench  having  awarded  a  peremptory  mandamus : 

Held,  on  error,  by  tbe  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the 
Court  of  Queen's  Bench,  that  the  mandamus  was  properly  directea  to  the  existing  Mayor 
and  assessors  to  hold  tbe  Court,  and  revise  the  list  of  the  past  year. 

By  Pdloek  C.  B.,  Martin  B.  and  WUln  J. ;  dissentientibus  WiUicLma  and  Crowder  Js. 

(o)  There  were  two  other  writs  of  mandamus,  to  which  there  were 
similar  returns,  and  pleadings  raising  substantially  tbe  same  point.  They 
were  not  separately  argued. 
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The  ai^ument  below  is  reported  in  Regina  v.  Mayor        1858. 
of  Rocheiter{a)t  where  the  record  in  two  of  the  cases  is      j^       ^^ 
set  forth  at  more  length.  Rochester 

The   Court  of   Queen's  Bench   having  awarded  a    TheQuBSN. 
peremptory  writ  of  mandamus,  the  assessor  suggested 
that  there  was  error  on  the  record,  which  suggestion  was 
denied. 

The  case  in  error  was  argued  by  Sir  F.  Thesiger  for 
the  appellant  in  Hilary  Term  (ft),  and  in  Easter  Term 
1858  (c),  by  Hugh  Hill  for  the  Crown,  when  Petersdorff 
was  heard  in  reply. 

The  greater  part  of  the  argument  was  as  to  the  con- 
struction of  Stat.  5  &  6  fV.  4.  c,  76.,  and  did  not,  in 
substance,  differ  from  that  in  the  Court  below,  reported 
in  Regina  v.  Mayor  of  Rochester  (o).  Sir  F.  Thesiger 
commented  on  Rex  v.  Sparrow  (d)  and  Regina  v.  The 
Mayor  of  Lichfield  (e),  Regina  v.  Mayor  of  Harwich  (g\ 
Bowman  v.  Blyth  (A).  Hill  referred,  in  addition,  to 
Regina  v.  The  Justices  of  the  West  Riding  (i),  Rex  v. 
The  Mayor  of  Norwich  (A),  Regina  v.  The  Vestrymen^  jfc, 
of  St.  Pancras  (/),  Rex  v.  The  Mayor^  ^c.  of  Carmar' 
then  (m),  WiUcock  On  The  Law  of  Municipal  Corpora'- 
tions,  sects.  51, 55, 56  and  61.,  1  RoL  Abr.  513.  Corpora- 
tion (G)  pL  5. 

Cur.  adv.  vuli. 

The  learned  Judges,  not  being  unanimous,  now  deli- 
vered judgment  seriatim.  ^. 

(a)  7  E.^  B,  910.  (6)  On  22d  January,  1858. 

(e)  On  Mag  3d,  1868.  (d)  2  Sira.  1 123. 

(<)  1  Q.  B.  453.  (g)  I  E.  ^  B.  617. 

(A)  7  E.^B,26.  (J)  5  Q.B.I. 

(A)  1  B,  4*  Ad.  310.  (0  n  A.^B.  15. 

(m)  \  M.^  S.  697. 

E.   B.    &  E.  3    U 
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1858. 

Mayor  of 
Rochester 

▼. 
The  QuEBH. 

Wittea  J. 


WiLLBS  J.  I  iDcline  to  think  that  the  judgment  of 
the  Court  of  Queen's  Bench  ought  to  be  affirmed. 

In  the  course  of  the  argument  I  entertained,  and  still 
entertain,  considerable  doubt  of  the  propriety  of  that 
judgment ;  but  I  likewise  entertain  a  strong  feeling  of 
reluctance  to  overrule  the  decision  of  the  Court  of 
Queen's  Bench  upon  a  subject  peculiarly  within  the 
province  of  that  Court,  more  especially  when  there  is 
the  authority  of  Lord  Tenterden  in  Rex  v.  The  Mayor 
of  Norwich  (a),  speaking  of  the  doctrine  as  if  familiar 
to  his  mind,  in  favour  of  the  course  taken;  which, 
however  questionable  I  might  have  thought  it  had  the 
matter  been  res  integra,  I  think  I  ought  not  now  to 
overrule. 

I  think  the  safer  course  is  to  affirm  the  judgment 


CrowderZ,  Crowder  J.  I  think  our  judgment  ought  to  be  for 
the  plaintiff  in  error  in  this  case.  The  Mayor  and  asses- 
sors are  directed  by  this  mandamus  to  hold  a  court  not 
authorized  by  any  Act  of  Parliament,  and  to  do  a  judicial 
act  not  imposed  upon  them  by  any  statute  or  by  the 
common  law.  By  the  18th  section  of  stat  5  &  6  W.A. 
c.  76.  the  Mayor  and  assessors,  to  be  chosen  annually 
in  every  borough,  are  directed  to  hold  an  open  court 
within  their  borough,  for  the  purpose  of  revising  the 
burgess  lists,  at  some  time  between  the  1st  and  15th  days 
of  October  in  every  year.  By  the  19th  section,  every 
Mayor,  holding  such  couf t  for  the  revision  of  the  lists, 
shall  have  power  to  adjourn  the  same  from  time  to  time, 
80  that  no  such  adjourned  court  shall  be  held  after  the 
I5th  day  of  October  in  any  year.     And  the  Mayor  and 


(a)  1  B.  i"  Ad.  310. 
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assessors  shall^  upon  the  hearing  in  open  court,  deter-        1858. 
mine  upon  the  validity  of  the  claims  or  objections.    The      Mayor  of  ^ 
court,  therefore,  for  revising  the  burgess  lists  of  each    ^chmter 
year  is  limited  by  the  statute  to  be  holden  not  later  than    The  Qubkn. 
the  16th  October 9  with  an  express  prohibition  from  ad-     Cr<noder  J. 
jouming  beyond  that  day.    By  the  48th  section  a  penalty 
of  100/.  is  imposed  upon  the  Mayor  and  assessors  if  they 
neglect  their  duty.     It  seems  clear,  therefore,  that  the 
only  court  for  revising  the  burgess  lists  of  each  year, 
authorized  by  the  Act  of  Parliament,  is  a  court  which 
must  be  holden,  at  latest,  on  the  15th  October  in  each 
year,  by  the  Mayor  and  assessors  for  the  then  current 
year.     In  the  case  now  before  us  the  Mayor  and  asses- 
sors for  the  year  1856  had  neglected  their  duty,  and 
refused  to  revise  the  burgess  lists  of  that  year.     The 
writ  of  mandamus  was  issued^  in  Hilary  Term  1857,  to 
compel  the  newly  elected  Mayor  and  the  old  assessors 
to  hold  a  court  in  January^  1857,  to  revise  the  lists  of 

1856.  No  such  court  is  contemplated  by  the  statute ; 
and  no  machinery  is  given  therein  for  its  sitting  to 
transact  any  such  judicial  business,  or  even  for  its  sit- 
ting at  all.  The  only  judicial  business  which  the  asses- 
sors could  transact  under  the  statute  was  the  revising  of 
the  list  of  1856,  associated  with  the  late  Mayor,  before 
the  15th  Ootcber  1856 :  and  the  only  judicial  business, 
relative  to  the  revision  of  burgess  lists,  authorized  to  be 
transacted  by  the  Mayor  against  whom  the  mandamus 
issues,  is  the  revision  of  the  lists  of  1857,  associated  with 
the  assessors  to  be  elected  in  March  1857,  sitting  in  a 
court  to  be  holden  between  1st  and  15th  of  October 

1857.  The  former  Mayor  and  existing  assessors  may 
be  punished,  under  the  48th  section,  by  the  penalty  of 
\QOl  for  refusing  to  revise  the  burgess  lists  of  1856 : 

3  u  2 
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1828. 

Mayor  of 

BOCHEBTSB 
▼. 

The  QuKXK. 
Crowder  J, 


but  I  see  no  aathoritj  whatever  in  the  Court  of  Queen's 
Bench  to  cause  a  new  court  to  sit  in  order  to  accomplish 
that  object,  and  to  punish  the  members  of  it  by  attach* 
ment  if  they  do  not  No  case  decided  after  argument 
has  carried  the  power  of  the  prerogative  writ  of  man- 
damus to  the  extent  of  creating  a  new  court  to  be  held 
by  associating  persons  together  for  judicial  purposes,  not 
so  associated  by  statute  or  common  law.  Before  stat 
7  fV.^Scl  Vict  c.  78.  no  power  existed,  by  mandamus 
or  otherwise,  to  obtain  the  admission  of  a  burgess  on  the 
roll,  whose  name  had  been  improperly  rejected  by  the 
Mayor  and  assessors  at  the  court  of  revision.  By  sect  24 
of  that  Act  this  mischief  is  remedied  by  express  words 
of  the  Legislature.  By  the  present  writ  of  mandamus 
the  Court  of  Queen's  Bench  seeks  to  apply  a  remedy, 
in  the  case  of  refusing  to  revise,  similar  to  that  which 
the  statute  of  7  fV.  4  &  I  Vict  c.  71.  has  applied  to  the 
improper  rejection  of  a  burgess  on  the  list  It  seems  to 
me  that  no  such  power  exists  by  law  in  the  Court  of 
Queen's  Bench,  and  that  the  remedy  for  the  evil  must 
be  obtained  from  the  Legislature.  Many  cases  were 
cited  to  shew  that  the  words  of  sect  18  of  stat  5  &  6 
Wi,  4.  c.  76.  are  only  directory.  But  the  language  of 
the  19th  section  expressly  limits  the  holding  of  the  court 
to  the  15  th  October,  at  latest,  and  without  power  of 
further  adjournment  The  case  lately  decided  in  the 
Exchequer  Chamber  of  Bowman  ▼.  Bfyth  (a)  is  strong 
to  shew,  by  analogy,  that  the  language  of  those  sections 
is  imperative,  and  not  merely  directory.  Cases  have 
been  cited  in  which  it  has  been  held  that,  where  justices 
of  the  peace  are  directed  by  statute  to  do  an  act  at  a 


(a)  1  E.  ^  B.  26. 


XXn.   VICTORIA. 


1029 


given  time,  and  omit  to  do  it>  a  mandamus  will  issue 
compelling  them  to  do  the  act  at  a  subsequent  time, 
nunc  pro  tunc,  on  the  ground  that  the  statute  was  merely 
directory.  But  those  cases  seem  to  me  to  have  no  bear- 
ing in  principle  upon  the  case  at  bar.  Other  cases  have 
been  cited,  equally  inapplicable,  I  think,  in  which  a  man- 
damus has  been  issued  to  the  Court  of  Quarter  Sessions 
to  enter  continuances  and  hear  an  appeal  which  had 
been  improperly  rejected  at  a  prior  Sessions;  for,  in 
these  cases,  if  the  appeal  had  been  received  at  the  former 
Sessions,  it  might  have  been  duly  adjourned  over  to  the 
following  Sessions,  at  which  the  mandamus  compels  the 
justices  to  hear  and  determine  it.  But  the  present  de- 
fendant below,  the  Mayor  for  1867,  could  in  no  way 
whatever  have  legally  cast  upon  him  the. duty  of  revising 
the  lists  of  1856.  It  is  not  the  same  court,  or  an  adjourn- 
ment of  the  same  court,  for  the  same  purpose.  No  con- 
tinuances from  the  court  holden  in  October  1866  could  be 
ordered  to  be  entered ;  because  no  power  of  adjourn- 
ment beyond  the  16th  October  exists  under  the  statute. 
In  all  the  cases  cited,  of  mandamus  to  Quarter  Sessions 
to  hear  appeals,  the  thing  ordered  to  be  done  might  have 
been  done  if  proper  steps  had  been  taken,  first  to  enter, 
and  then  to  adjourn,  the  appeal;  but  here  no  step  could 
have  been  legally  taken  to  give  power  to  the  Mayor  for 
1867  to  revise  the  burgess  list  of  1866.  It  seems,  therefore, 
nothing  less  than  positive  legislation  to  call  upon  him  by 
mandamus  to  do  so.  Although  it  may  be  very  incon- 
venient that,  by  the  default  of  the  Mayor  and  assessors 
of  any  given  year,  a  whole  parish  should  be  disfranchised, 
it  would,  in  my  opinion,  be  much  more  so,  that  the  pre- 
rogative writ  of  mandamus  should  be  arbitrarily  and  ille- 
gally issued,  even  with  the  good  intent  to  remedy  a  great 


1858. 


Mayor  of 

BOCUKSTE& 
T, 

The  QuEXN. 
Crowder  J. 
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1858.       evil-     The  precedent  might  be  dangerous  if  followed  in 

j^^yor  of      ™ore  important  cases. 

RocHKSTKR        ^g  J  ^^^  gj^j  jj^  authority  by  statute  or  common  law 

ITie  QuBBH.   for  the  substitution  of  the  court,  which  the  mandamus 

Crowder  J.     wquires  to  assemble,  in  lieu  of  that  which  ought  to  have 

assembled  in  October  1856,  to  revise  the  burgess  lists  of 

that  year,  I  think  this  mandamus  cannot  be  sustained, 

and  that  the  judgment  ought  to  be  reversed. 

FoiJock  c.  B.  Martin  B.  This  is  a  writ  of  error  from  the  Court 
of  Queen's  Bench  complaining  of  a  judgment  on  a  writ 
of  mandamus.  The  writ  stated  that  the  city  and  borough 
of  Rochester  was  a  borough  mentioned  in  the  schedule 
to  the  Municipal  Corporation  Act,  and  the  parish  of  Si, 
Nicholas  a  parish  within  it:  that,  on  the  15th  September 
1856,  one  fFilUam  Lucas  was  on  the  buigess  list  of  the 
said  borough,  and  that  one  Edward  Aldersley  and  seve- 
ral other  persons  were  also  upon  it:  that  fF.  Lucas, 
after  the  5th  and  before  the  15th  September^  objected  to 
Edward  AldersUy  and  the  several  other  persons  as  per- 
sons not  being  entitled  to  have  their  names  retained  on 
the  said  burgess  list,  and  gave  the  town  clerk  notice  of 
his  objection  in  due  legal  form,  by  leaving  the  same  with 
a  man  servant  of  the  town  clerk  at  his  residence  in  the 
said  city  and  borough,  and  also  gave  to  Edward  Aldersley 
and  the  several  other  persons  due  notice  of  his  objections. 
That,  on  the  13th  October  1856,  a  court  was  duly  holden 
for  revising  the  bui^ess  list  before  the  Mayor  and  asses- 
sors; and  that  the  notices  of  objection  were  then  pro- 
duced by  the  town  clerk,  and  it  was  objected  that  they 
had  not  been  delivered  personally  to  the  town  clerk ;  and 
thereupon  the  Mayor  and  assessor  refused  to  hear  the 
objections :  by  means  whereof  Edward  Aldersley  and  the 
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MarimB, 


several  other  persons  were  wrongfully  enrolled  on  the        1858. 
burgess  roll.    The  writ  commanded  the  Mayor  and  asses-      Mayor  of 
sors  to  hold  a  court  and  revise  the  burgess  list  so  far  as    I^c=««t*» 
related  to  the  names  of  Edtoard  AldersUy  and  the  several    '^®  Qu««k. 
other  persons.  iwr«r*c.B. 

The  Mayor  returned  that  he  was  not  Mayor  at  the 
time  when  the  court  was  holden  for  revising  the  burgess 
list,  nor  was  the  court  holden  before  him,  but  that  he 
was  first  elected  Mayor  after  that  time.  Thomas  French^ 
one  of  the  assessors,  returned  that  he  was  advised  that 
be  was  not  bound  by  law  to  hold  a  court,  as  ordered  by 
the  writ  The  other  assessor  returned  that  he  was  wil- 
ling to  obey  it.  The  Court  of  Queen's  Bench  were  of 
opinion  that  the  returns  of  the  Mayor  and  of  Thomas 
French  were  bad,  and  awarded  a  peremptory  mandamus: 
upon  this  error  has  been  brought. 

We  are  of  opinion  that  the  judgment  of  the  Court  of 
Queen's  Bench  was  right,  and  ought  to  be  affirmed.  It 
seems  to  us  that  Rex  v.  Sparrow  (a)  and  Rex  v.  The 
Mayor  of  Norwich  {b)  are  authorities  upon  the  point,  and 
that  the  principle  of  those  cases  establishes  the  doctrine 
that  the  Court  of  Queen's  Bench  ought  to  compel  the 
performance  of  a  public  duty  by  public  officers,  although 
the  time  prescribed  by  statute  for  the  performance  of 
them  has  passed ;  and,  if  the  public  officer  to  whom 
belongs  the  performance  of  that  duty  has  in  the  mean- 
time quitted  his  office  and  has  been  succeeded  by  another, 
we  think  it  is  the  duty  of  the  successor  to  obey  the  writ, 
and  to  do  the  acts  (when  required)  which  his  predecessor 
has  omitted  to  perform ;  and  we  think  all  statutes  are  to 
be  read  with  reference  to  this  known,  acknowledged. 


(«)  2  strange,  1123. 


(ft)  1  B.  ^  Ad.  310. 
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Martin  B. 


1858.  recognized  and  established  power  of  the  Court  of 
jj^yQP  ^f  Queen's  Bench  to  superintend  and  controul  inferior 
Rochester  jurisdictions  and  authorities  of  every  kind.  So  reading 
The  QuBBH.  this  statute,  we  think  it  sustains  the  judgment  of  the 
PoHock  C.  B.  ^ourt  of  Queen's  Bench  as  much  as  if  express  words 
were  found  in  it  directing  what  that  Court  has  ordered. 
We  therefore  attach  no  importance  to  the  circumstance 
that  the  Mayor  came  into  office  after  the  time  when  the 
Municipal  Corporation  Act  directed  the  court  to  be 
holden.  He  is  a  public  officer,  and,  as  Mayor,  is  the 
proper  person  to  perform  this  public  duty,  and  therefore 
ought  to  perform  it.  We  agree  with  the  opinion  of  Lord 
Elknbarouffh,  as  expressed  on  a  subject  somewhat  similar 
in  Rex  v.  77ie  Justices  of  Denbighshire  (a),  that  common 
sense  requires  that,  if  the  burgess  list  of  a  borough  be  not 
properly  revised  at  the  proper  time,  it  should  be  done 
afterwards.  But,  were  there  no  authority  upon  the  sub- 
ject, we  should  be  prepared,  upon  principle,  to  affirm  the 
judgment  of  the  Court  of  Queen's  Bench.  That  Court 
has  power,  by  the  prerogative  writ  of  mandamus,  to  amend 
all  errors  which  tend  to  the  oppression  of  the  subject  or 
other  misgovernment,  and  ought  to  be  used  when  the  law 
has  provided  no  specific  remedy,  and  justice  and  good 
government  require  that  there  ought  \o  be  one  for  the 
execution  of  the  common  law  or  the  provisions  of  a 
statute ;  Comyns's  Digest^  Mandamus  (A).  This  is  the 
purpose  for  which  the  writ  has  been  used  in  the  present 
instance ;  and,  were  there  not  this  remedy,  it  would  be 
in  the  power  of  the  mayor  and  assessors,  from  mistake, 
or  ignorance,  or  corruption,  to  disfranchise  any  borough 
or  to  outnumber  the  lawful  burgesses,  by  placing  upon 


(a)  4  EiuU  142. 
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the  burgess  roll  any  number  of  persons  having  no  legal        1858. 
right  to  the  franchise.     It  was  said  that  the  Mayor  and      Mayor  of 
assessors  were  subject  to  an  indictment  for  a  corrupt    ^^=^t«» 
exercise  of  their  authority.     This  no  doubt  is  true :  but    '^^  Quken. 
the  judgment  on  the  indictment,  though  it  may  punish   Poirock  c.  B. 
the  guilt,  cannot  redress  the  wrong;  and  such  a  pro-     ^«^»«*^ 
ceeding  is  wholly  inapplicable  to  a  case  of  error  in  judg- 
ment or  mistake  in  fact. 

In  our  opinion,  the  want  of  such  remedy  would  be 
inconvenient  to  the  subject  and  injurious  to  the  com- 
munity. Members  of  municipal  corporations  would  be 
deprived  of  their  rights ;  and  the  public  would  lose  the 
advantages  to  create  and  secure  which  those  rights  were 
conferred.  Instead  of  being  astute  to  discover  reasons 
for  not  applying  this  great  constitutional  remedy  for 
error  and  misgovernmcnt,  we  think  it  our  duty  to  be 
vigilant  to  apply  it  in  every  case  to  which,  by  any  reason- 
able construction,  it  can  be  made  applicable.  For  these 
reasons,  we  think  the  judgment  of  the  Court  of  Queen's 
Bench  ought  to  be  affirmed. 

This  is  to  be  considered  as  the  joint  judgment  of  the 
Lord  Chief  Baron  and  myself. 

Crawder  J.  then  read  the  judgment  of 

Williams  J.    I  am  of  opinion  that  the  judgment  of    wmamiJ. 
the  Court  of  Queen's  Bench  was  wrong.     I  think  that 
Court  had  no  power  to  issue  the  mandamus. 

That  writ  cannot  impose  a  new  duty  or  create  a  fresh 
power.  It  can  only  command  that  already  imposed 
duties  shall  be  performed,  or  that  already  created  powers 
shall  be  exercised.  Thus  in  5  Bac.  Abr.  258  (7th  ed.), 
tit.  Mandamus  (A),  it  is  laid  down  concerning  this  writ 
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1868. 


Mayor  of 
B0CHS8TXK 

▼. 
Tho  QuxBir. 

Wmianu  J. 


as  follows,  viz. :  ''  It  b  now  an  established  remedy,  and 
every  day  made  use  of,  to  oblige  inferior  courts  and 
magistrates  to  do  that  justice,  which,"  without  such  writ, 
*'  they  are  in  duty,  and  by  virtue  of  their  offices,  obliged 
to  do." 

In  the  present  case,  looking  at  the  Municipal  Corpo- 
ration Act  {5  8t  6  W.  4.  c.  76.)  on  which  the  question 
turns,  it  appears  to  me  plain  that  no  duties  or  powers 
whatever  are  imposed  or  conferred  on  the  Mayor  and 
assessors  who  were  in  office  in  January  1857  (on  the 
26th  day  of  which  month  the  mandamus  is  tested)  with 
respect  to  the  revision  of  the  lists  which  took  place,  or 
ought  to  have  taken  place,  in  October  1856.  This  is 
demonstrated,  in  my  opinion,  as  well  by  the  general 
scheme  of  the  Act,  as  also  particularly  by  the  48th 
section,  which  enforces  the  performance  of  the  duties 
by  the  imposition  of  penalties  for  the  neglect  of  them 
on  **  any  mayor,  alderman,  or  assessor  of  any  borough 
who  shall  be  in  office  at  the  time  herein  appointed  for  the 
revision  by  them  of  the  burgess  Kst^  Sfc.  How  then  can 
the  Court  of  Queen's  Bench  impose  on  those  who  were 
not  in  office  at  the  appointed  time  a  duty,  or  confer  on 
them  a  power,  which  the  Legislature  has  not  thought 
proper  to  impose  or  confer  ? 

The  principle  on  which  the  judgment  of  the  Court 
of  Queen*s  Bench  is  founded  appears  to  be,  that  the 
statute  may  be  regarded  as  only  directory  in  respect  of 
the  limits  of  time  within  which  the  revision  is  to  take 
place ;  and  that,  even  if  it  were  otherwise,  still  the  Court 
had  power,  in  furtherance  of  justice,  to  command  the 
revision  to  take  place  at  a  period  beyond  those  limits; 
and  that  the  Mayor  and  assessors  to  whom  the  man- 
damus is  directed,  although  not  a  corporation,  '<cod- 
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stitnte  a  standing  and  perpetual  tribunal"  (a)  within  the        1858. 
borough^  the  existing  members  of  which  are  competent      Mayor  of 
and  bound  (if  the  Court  of  Queen's  Bench  shall  so    Rochmtwi 
command  them)  to  execute  such  duties  as  the  former    TheQuBSH. 
members  of  it  were  bound,  but  have  neglected,  to     waiiam$J 
perform. 

But  what  is  there  in  the  language  of  the  statute,  or 
the  nature  of  the  functions  created  bj  it,  to  justify  such 
a  proposition?  The  18th  section  does  not  enact  generally 
that  the  mayor  and  assessors  shall  constitute  a  court  of 
revision,  but  that  for  the  purpose  of  revising  the  lists 
they  shall  hold  an  open  court  at  some  time  between  the 
1st  and  15th  of  October  in  every  year,  which  (by  sect  19) 
the  mayor  may  adjourn  "  from  time  to  time,  so  that  no 
such  adjourned  Court  shall  be  held  after  the  15th  day  of 
October  in  any  year.'*  It  is  surely  difficult  to  reconcile 
this  prohibition  of  an  ulterior  adjournment  with  the 
suggestion  that  the  statute  meant  to  create  a  perennial 
court.  It  is  obvious  that  the  machinery  which  the 
Municipal  Corporation  Act  has  provided  for  the  revising 
of  the  borough  lists  was  borrowed,  mutatis  mutandis, 
from  that  provided  by  the  Reform  Act  (2  &  3  ^  4.  c.  45.) 
for  revising  the  lists  of  parliamentary  voters  for  boroughs. 
Under  the  latter  the  revising  barrister  is  also  to  hold  an 
open  Court  within  certain  limits  as  to  time  for  revising 
the  lists  of  voters,  which  (by  sect  52)  he  also  may  adjourn 
**  from  time  to  time,*'  but  so  <*  that  no  such  adjourned 
court  shall  be  held  after  the  25th  day  of  October  in  any 
year."  But  could  it  be  contended  that  by  these  enact- 
ments a  **  standing  and  perpetual  tribunal"  is  created  ? 

As  to  the  authorities.   The  case  oi  Rex  v.  Sparrow  {b) 

(a)  1  E.^  B.  925.  (»)  2  Stra,  1123. 
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1858. 


Mayor  of 

BOCHBSTEB 

▼. 
Tbe  Queen. 


WilHanu  J. 


appears  to  have  been  cited  Id  the  judgment  of  the  Court 
of  Queen's  Bench>  as  it  was  in  the  argument  before  us, 
to  shew,  not  merely  that  the  enactment  in  the  Municipal 
Corporation  Act  as  to  the  time  for  the  revision  of  the 
burgess  list  is  only  directory,  but  also  that,  even  if  it 
were  otherwise,  the  Court  of  Queen's  Bench  had  power 
to  order  the  thing  to  be  done,  though  at  a  period  beyond 
the  limited  time.  But  the  decision  in  that  case  was 
founded  exclusively  on  the  opinion  of  the  Court  that 
the  statute  under  consideration  was  only  directory  as  to 
the  time  when  overseers  were  to  be  appointed.  And 
the  same  may  be  observed  as  to  the  case  oi  Rex  v.  The 
Mayor  of  Norwich  (a),  which  was  also  cited  in  the 
argument  before  us,  so  far  as  relates  to  the  judgments 
of  Litiledale  J.  and  Parke  J. ;  though  certainly  Lord 
Tenterden  laid  it  down  that  the  Court  ought  to  compel 
an  election  of  guardians  in  compliance  with  the  statute, 
even  though  the  clause  fixing  the  time  of  the  election 
were  not  merely  directory,  and  notwithstanding  that 
time  had  already  gone  by.  We  were  also  pressed  in 
the  argument  with  the  cases  of  mandamus  to  the  justices 
in  Quarter  Sessions  to  enter  continuances  for  the  pur- 
pose of  hearing  appeals,  which,  it  was  said,  the  justices 
could  not  do  unless  by  virtue  of  the  mandamus.  But 
it  may  be  remarked  that  the  object  of  the  Court  of 
Queen's  Bench,  in  directing  the  entry  of  the  con- 
tinuances, is  to  give  a  semblance  of  the  appeal  having 
been  duly  preferred.  It  is,  in  truth,  a  shift  to  which 
the  Court  has  thought  itself  justified  in  resorting,  in 
the  exercise  of  its  general  superintendence  over  courts 
of  inferior  jurisdiction,  in  order  to  get  rid  of  the  very 


(«)  \  B.^Ad.  310. 
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difficulty  that  the  Court  would  have  no  power  to  com- 
mand the  Sessions  to  do  the  illegal  act  of  hearing  an 
appeal  which  had  not  been  preferred  within  the  time 
prescribed  by  the  statute  which  gives  it.  In  other  words, 
according  to  the  explanation  given  by  Patteson  J.  in 
Bex  V.  Hewes  (a)^  the  justices  are  ordered  to  hear  the 
appeal  and  to  enter  continuances  because  these  are 
necessary  to  enable  them  to  hear. 

Assuming,  however,  that,  according  to  these  authori- 
ties, the  Court  of  Queen's  Bench  has  power  to  command 
persons  to  perform  a  function  which  it  was  their  duty 
to  perform,  and  which  they  have  neglected  to  perform 
till  it  is  too  late  to  perform  it  legally,  unless  by  the  aid 
of  a  mandamus,  no  authority  has  been  cited  to  shew  that 
the  Court  of  Queen's  Bench  has  power  to  command 
persons  to  perform  a  function  which  it  was  never  their 
duty  to  perform  at  any  time  whatever.  In  my  opinion 
the  Legislature  has  omitted  to  impose  on  the  Mayor  and 
assessors  for  the  time  being  any  duty  as  to  the  revision 
of  the  burgess  list  of  the  preceding  year,  in  the  event 
of  their  predecessors  in  office  having  neglected  to  revise 
them.  And,  however  inconvenient  this  omission  may 
be,  it  cannot  be  remedied  by  a  writ  of  mandamus  (b). 


1858. 

Major  of 
R0CHB8TES 

▼. 
The  QuiKir. 


WaUamBj. 


(a)  3j4.^E.  725. 

(fr)  See  Reffina  y.  Overtun  of  North  Bitrley,  tnt^,  p.  519. 
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TEINITY  VACATION. 


IN  tHE  EXCHEQUER  CHAMBER. 


Monday, 
July  5th. 


(Appeal  from  the  Court  of  Queen's  Bench.) 

Robert  Tqompson,  Joseph  Lowes  Thompson  and 
John  Thompson,  appellants,  against  Thomas 
Dick  Hoppeb,  respondent. 


Action  on  a 
time  policy 
on  a  ship  for 
a  total  loss. 
Plea:  that 
the  plaintifls 
knowingly, 
wilfully  and 


sent  the  ship 
to  sea  in  a 
condition  in 
which  it  was 
dangerous  to 
go  to  sea,  and 
su^red  her 
to  remain  in 


^HIS  was  an  appeal  from  the  decision  of  the  Court  of 
Queen's  Bench  making  absolute  a  rule  for  a  new 
trial  on  the  ground  of  misdirection. 

The  case  on  appeal  set  forth  the  pleadings  and  the 
whole  of  the  evidence  at  the  trial. 

The  declaration  contained  two  counts  on  a  time  policy 
on  the  ship  Mary  Graham.  The  material  pleas  were 
plea  3  to  the  first  count :  That  plaintiffs  knowingly,  wil- 
fully and  improperly  sent  the  ship  *'  out  to  sea  in  an 
thaT^ate  near   unseaworthy  State,  and  when  she  was  not  fitted  for  the 

the  shore, 

daring  which 

time,  by  reason  of  the  premises,  the  loss  occurred.     Issue  thereon. 

On  the  trial,  it  appeared  that  the  plaintifls  personally  sent  the  ship  ont  to  sea  in  an 
unseaworthy  state,  and  caused  her  to  anchor  in  tne  offing  in  that  state.  Whilst  there  she 
was  cauffht  in  a  storm  from  seaward  and  driven  ashore.  There  was  evidence  justifying  the 
jury  in  finding  that  the  immediate  cause  of  the  loss  was  not  occasioned  in  any  way  by  the 
unseaworthiness ;  and,  the  jury  having  found  that  such  was  the  fact,  a  verdict  was  entered 
for  plaintiffii.  There  was  evidence  from  which  the  jury  might  have  drawn  the  concluskm 
that,  though  the  unseaworthiness  was  not  the  immediate  cause  of  the  loss,  the  loss  would 
not  have  occurred  if  the  ship  had  been  seaworthy  ifhen  she  went  to  sea.  No  question  as 
to  this  was  left  to  the  jury. 

The  Court  of  Queen's  Bench  having  made  absolute  a  rule  for  a  new  trial  on  the  eroood 
of  misdirection,  holding  that  the  plea  was  proved,  if  that  misconduct  of  the  plaintiff  occa- 
sioned  the  loss,  though  it  was  not  the  immediate  cause,  the  Court  of  Exchequer  Chamber 
on  appesi  reversed  the  decision.  WiUUtmi  J.,  Martin  B.,  WiUu  J.  and  BramweB  B. 
holding  that  the  act  of  the  plaintiff  in  knowingly  sending  the  ship  to  sea  could  only  afleet 
the  liu>ility  of  the  defendant  if  it  was  the  immediate  cause  of  tne  loss.  CockbmrH  C.  J. 
concurring  with  the  majority  only  on  the  ground  of  the  special  terms  of  the  plea  in  this 
case.     C^wder  J.  dissentiente. 
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▼oyagCj  and  when  she  was  not  in  a  fit  and  proper  con-        185U. 
dition  safely  to  go  to  sea,  and  at  a  time  when  it  was     Xbompsos 
dangerous  for  the  ship  to  go  to  sea  in  the  state  and      Hoppbb. 
condition  in  which  she  then  was.     And  the  plaintifis 
wrongfully  and  improperly  caused  and  permitted  the 
ship  to  be  and  remain  on  the  high  seas  near  to  the  sea 
shore,  for  a  great  length  of  time,  in  the  state  and  condi- 
tion aforesaid,  and  without  a  master,  and  without  a 
proper  crew  to  manage  and  navigate  her  on  the  said 
voyage:  during  which  time  the  said  ship,  by  reason  of  the 
premises^  became  and  was  wrecked  and  wholly  lost :"  and 
a  similar  plea  to  the  second  count    To  each  plea  was  a 
demurrer,  and  issue.     The  pleas  were  held  good  on 
demurrer  by  the  Court  of  Queen  s  Bench  (a). 

The  cause  came  on  to  be  tried,  before  Bramwell  B., 
at  the  Summer  Assizes  1856,  at  Durham^  when  a  verdict 
was  found  for  the  plaintifis.  The  whole  evidence  was 
set  out  in  the  case  on  appeal ;  but  it  was  agreed  on  the 
argument  that  the  abstract  of  the  facts  given  in  the 
report  of  the  case  below  (b)  was  sufficiently  accurate ; 
except  that  the  jury  had  found  "  that  the  ship  was  not 
lost  in  the  state  and  condition  in  which  she  left  the  har- 
bour;" which  finding  was  not  mentioned  in  the  report 
below,  but  did  not  become  material.  The  abstract  is 
therefore  not  repeated. 

In  miary  Term  1858  (c),  Atherton  argued  for  the 
appellants  (plaintifis  below),  and  Manisty  for  the  respon- 
dent (defendant  below).  The  arguments  and  autho- 
rities sufficiently  appear  firom  the  judgments. 

Cur.  adv.  vuU. 

(a)  See  Thomptom  ▼.  JTopper,  6  E.fr  B.  172. 
(6)  See  Thmjuon  y.  Roppn;  6  E,  ^  B.  937. 
( e)   Thursday,  January  2 1  tt. 
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1858. 


Thompson 

V. 

HOPPEB. 


Crowder  J. 


In  this  Term,  there  being  a  diiFerence  of  opinion  on 
the  Bench,  the  learned  Judges  delivered  judgment 
seriatim. 

Crowdeb  J.  The  question  in  this  ciase  is  whether 
the  learned  Judge's  direction  at  the  trial,  upon  the  issue 
joined  on  the  3d  plea,  was  sufficient ;  and  I  am  of  opinion 
it  was  not.  The  validity  of  that  plea  as  a  defence  to  the 
action  was  questioned  upon  demurrer,  and  affirmed  by 
the  decision  of  the  Court  of  Queen's  Bench.  The 
Court  held  that  unseaworthiness  per  se  was  no  defence 
upon  a  time  policy,  and  that  therefore  the  two  first  pleas 
were  bad ;  but  the  third  plea,  in  addition  to  the  allega- 
tion of  unseaworthiness,  charges  the  plaintifis  with  wil- 
fully sending  the  ship  to  sea  in  an  unseaworthy  state, 
and  causing  her  to  be  detained  in  such  state  in  a  danger- 
ous place  for  some  time,  during  which  time,  by  reason 
of  the  premises,  she  was  wrecked  and  lost.  This  plea 
was  held  to  be  a  good  defence  to  the  action. 

Several  questions  were  put  to  the  jury  by  the  learned 
Judge  at  the  trial ;  and  they  found,  among  other  things, 
that  the  ship  was  sent  to  sea  in  an  unseaworthy  state ; 
but  that  the  loss  was  not  occasioned  directly  or  indirectly 
by  the  unseaworthiness.  The  objection  to  the  summing 
up  is,  that  the  main  ground  of  defence  in  the  third  plea 
was  not  submitted  to  the  jury  at  all,  viz.  whether  the 
loss  was  occasioned  by  the  plaintifis'  wrongful  act  in 
sending  the  ship  to  sea  unseaworthy,  and  detaining  her 
there  in  a  dangerous  position,  there  being  evidence  to 
shew  that,  if  she  had  not  been  sent  to  sea  unseaworthy, 
or  not  kept  there  unseaworthy  near  the  shore,  she  would 
have  sailed  away,  and  avoided  the  perils  of  the  sea 
which  she   there   encountered,    and   which   were    the 
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proximate  cause  of  her  loss.  The  learned  Judge's  direc- 
tion to  the  jury  at  the  trial  proceeded  upon  the  assump- 
tion that  the  underwriters  would  only  be  excused  under 
the  third  plea  if  the  loss  was  proximately  occasioned 
by  the  ship's  unseaworthiness ;  whereas  it  seems  to  me 
that  the  substantial  ground  of  defence  in  that  plea  is 
that  the  loss  was  occasioned  by  the  wrongful  act  of  the 
assured  in  knowingly  and  wilfully  sending  the  ship  to 
sea  in  an  unseaworthy  condition,  whereby  she  was  ex- 
posed to  those  perils  of  the  sea  which  immediately  caused 
her  loss,  and  which,  but  for  that  wrongful  act  of  the 
assured,  she  would  have  escaped,  although  in  fact  the 
loss  was  accidental  and  unconnected  with  her  state  of 
unseaworthiness.  The  two  cases  cited  in  the  judgment 
of  the  Court  of  Queen*s  Bench  of  Davis  v.  Garrett  (a) 
and  Bell  v.  Carstairs  (J)  strongly  support,  in  principle, 
that  judgment.  As  against  the  underwriters,  it  can 
hardly  be  contended^that  wilfully  sending  the  ship  to  sea 
In  an  unseaworthy  condition  is  not  a  wrongful  act ;  and, 
if  so,  I  think  the  jury  ought  to  haye  been  directed  to 
consider  the  question  whether  that  wrongful  act  occa- 
sioned the  loss  proximately  by  the  perils  of  the  sea, 
not  because  she  was  unseaworthy,  and  so  less  able  to 
contend  against  those  perils,  but  because  she  was,  by 
reason  of  that  wrongful  act,  placed  in  a  dangerous  posi- 
tion and  so  forced  to  encounter  perils  which,  had  she 
been  in  a  seaworthy  state,  she  might  have  entirely 
escaped.  I  think  there  was  some  evidence  to  go  to  the 
jury  upon  that  question,  which  therefore  ought  to  have 
been  left  to  them. 

Consequently  the  judgment  of  the  Court  of  Queen's 
Bench  should  be  affirmed. 


1858. 


Thompson 

V. 
HOPPEE. 

Crowder  J, 


(a)  6  Bing.  716. 
£•   D.   &  E. 


(»)  14^ai<,37i. 
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1858.  Bbamwbll  B.  In  this  case  the  first  thing  to  be  ascer- 

TH0MP30V  tained  is^  What  is  the  meaning  of  the  plea  on  which  the 
Hoppn.  question  arises.  It  says  that  the  plaintiffs  knowingly  and 
wilfulhf  sent  the  ship  to  sea  in  an  unseaworthy  state  and 
caused  her  to  remain  near  the  shore  in  that  state,  during 
which  time  the  ship,  by  means  of  the  premises,  became 
.lost  Now  I  think  the  meaning  of  this  plea  plain: 
'*  Y0U9  the  plaintiff,  wilfully  caused  the  loss*'  by  sending 
the  ship  to  sea  in  an  unseaworthy  state,  which  unsea- 
worthy state  caused  the  loss.  It  is  as  though  the  plea 
had  been :  *'  You  wilfully  caused  the  loss,  to  wit  thus, 
by  sending  her  to  sea  with  a  hole  in  her  bottom,  or  by 
running  her  on  a  rock."  This  I  think  the  meaning  of 
the  plea,  and  the  meaning  put  on  it  by  the  Queen's 
Bench  (a).  After  quoting  the  plea  down  to  *^  by  reason 
of  the  premises"  the  judgment  proceeds,  *'  here  we  have 
personal  misconduct  charged  on  the  plaintifis;  which 
misconduct  produced  the  loss."  Afterwards  these  pas- 
sages occur :  **  a  loss  produced  by  their  own  wrongful  act. 
The  plaintiffs'  counsel  said  truly  that  the  perils  of  the  sea 
must  still  be  considered  the  proximate  cause  of  the  loss; 
but  so  it  would  have  been  if  the  ship  had  been  scuttled 
or  sunk  by  being  wilfully  run  upon  a  rock.  According 
to  the  statement  in  this  plea,  the  plaintifls  efficiently  caused 
the  loss  by  their  wrongful  act."  I  think  this  judgment 
plain  to  the  extent  I  have  mentioned,  vis.  as  interpreting 
the  plea  as  I  interpret  it.  Then,  what  was  the  contro- 
versy of  fact  ?  It  was  proved,  and  not  denied,  that  the 
ship  left  the  dock  in  order  to  take  advantage  of  a  high 
tide,  intending  to  anchor  outside  while  her  captain  re- 
turned to  the  land  in  search  of  some  sailors;  and  that  he 
did  so,  and  had  not  returned  to  the  ship  when  she  was 

(4)  The  reference  is  to  the  judgment  of  Lord  CamjMl  C.  J.  and  Cbb- 
rid^  and  Wight  man  Jsi.  on  the  demurrer;  6  E.  ^  B.  191. 


V 
HOPPBB. 

BramwtU  B. 
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lost.  But  the  defendants  said  and  proved  that  the  plain*  1^53, 
tifls  sent  the  ship  to  sea  in  an  unseaworthy  condition,  thompsok 
viz.  that  her  standing  rising  was  loose,  whereby  her 
masts  could  not  bear  sails;  and  so  thej  said  that,  when 
the  gale  came  on,  owing  to  her  inability  to  carry  sail,  she 
drove  on  shore.  The  plaintiffs  asserted  that  the  standing 
rigging  had  been  made  £Eust,  and  that  the  loss  was  attri- 
butable to  her  cable  breaking  close  to  the  anchor,  to  her 
being  unable  to  slip  or  cut  the  cable,  and  to  her  drag- 
ging the  cable,  and  so  being  unable  to  sail  or  leave  the 
shore.  The  question  at  the  trial  was  to  which  of  these 
two  causes  the  loss  was  attributable :  and  what  was  left 
to  the  jury  was.  Did  the  loss  proceed  from  the  unsea- 
worthiness? They  found  that  it  did  not,  but  arose 
from  the  breaking  of  the  cable,  and  the  inability  of  the 
crew  to  cut  or  slip  it,  and  its  dragging ;  and  that  the 
inability  was  accidental  and  arising  at  the  moment,  and 
was  not  caused  directly  or  indirectly  by  any  unsea- 
worthiness. I  do  not  agree  with  Mr.  Atherton  that  the 
jury  found  that  the  ship  was  seaworthy ;  all  they  found 
was,  that  the  loss  was  not  owing  to  any  unseaworthiness, 
and  would  have  taken  place  from  the  same  cause,  whether 
the  ship  was  seaworthy  or  otherwise.  It  is  now  objected 
that  this  finding  is  insuflBcient,  not  on  the  ground  that 
the  reparation  of  the  defective  state  of  the  rigging  may 
have  delayed  the  weighing  of  the  anchor  till  it  was  too 
stormy  for  the  crew  to  weigh  or  slip  it  as  they  might 
have  done  in  calmer  weather,  and  so  the  unseaworthy 
state  of  the  rigging  caused  the  inability  to  weigh  the 
anchor  or  slip  the  cable,  and  ao  caused  the  loss;  nor  on 
the  ground  that  had  she  been  seaworthy  she  would  have 
sailed  away  sooner,  or  tried  to  do  so  when  the  storm 
came ;  but  on  a  different  ground.  Whether  any  such 
3x2 


1044 


TRINITY  VACATION. 


1858. 


Thompson 

V. 

HOPPEB. 

BramweU  B. 


qaestions  properly  arose  on  the  evidence,  or  whether 
the  plea  raised  them,  or  whether  the  jnry  has  in  fact 
determined  them,  it  is  not  necessary  to  consider:  the 
objection  made  is  founded  on  different  considerations. 
That  objection  is,  that  it  was  not  left  to  the  jury  to  say 
whether  or  not  the  moving  cause  of  the  loss  was  the 
sending  of  the  ship  to  sea  in  an  unseaworthy  state,  which 
rendered  it  necessary  to  detain  the  ship  in  a  dangerous 
position  for  a  considerable  time.  That  this  is  the  objec- 
tion appears  from  the  passage  in  the  judgment  (a),  **an 
impending  storm  overtook  her  while  in  the  roadstead ; 
and,  by  an  accident  unconnected  with  the  unseawarthifiess, 
she  was  wrecked ;  but  if  she  had  been  seaworthy  when  she 
left  the  harbour,  and  had  prosecuted  her  voyage  without 
being  brought  up  and  remaining  in  the  roadstead,  there 
is  strong  reason  for  believing  she  would  have  weathered 
the  storm  and  reached  her  port  of  destination  in  safety.'' 
So  that  the  objection  is  that  (though  the  jury  have  found 
her  unseaworthiness  did  not  cause  her  loss)  they  ought 
to  have  been  told,  if  you  find  the  ship  was  sent  to  sea 
by  the  plaintiffs  in  an  unseaworthy  condition,  kept  near 
the  shore  in  that  condition  because  she  was  in  that 
condition,  and  was  there  caught  by  the  storm  and  lost, 
you  ought  to  find  for  the  defendants.  From  that  I 
dissent.  1st.  There  was  no  evidence  she  was  kept 
there  because  she  was  unseaworthy;  she  left  the  har- 
bour, not  because  she  was  unseaworthy,  but  to  save  a 
tide ;  she  stayed  where  she  was,  not  because  she  was 
unseaworthy,  but  to  wait  for  her  captain  and  some  of 
her  crew.  Had  she  been  seaworthy  she  would  have 
left  the  harbour,  anchored  and  waited  just  as  she  did. 
There  was  therefore  no  evidence  of  that  which  it  is 
said   ought  to  have   been    left.     2nd.    Assuming   she 

{a)  6  E.^  B.  946,  7. 
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waited  there  because  she  was  unseaworthjy  the  plaintifis 
did  Dot  cause  her  loss  by  that  unseaworthiness ;  she  was 
lost  because  she  could  not  weigh  her  anchor,  and  would 
have  been  lost  equally  had  she  been  seaworthy,  assuming 
she  was  not*  How,  on  any  theory  of  causation,  can  that 
be  a  cause  with  or  without  which  the  effect  would 
equally  have  happened  ?  Suppose  she  had  been  struck 
by  lightning  while  lying  there,  would  the  plaintiffs  have 
caused  her  loss  by  unseaworthiness?  3rd.  Supposing  it 
to  have  been  a  causing  by  unseaworthiness,  that  is  to 
say,  supposing  her  unseaworthiness  caused  her  to  be 
where  she  was,  and  so  caused  her  to  be  exposed  to  the 
storm  and  to  cause  her  loss,  it  clearly  was  not  a  wilful 
causing  thereby  *^  by  means  of  the  premises."  Supposing, 
I  say  again,  she  had  been  struck  by  lightning  while  there, 
would  the  plaintifis  have  wilfully  caused  that?  4th. 
The  causing,  if  in  any  sense  a  causing,  is  a  remote 
causing;  it  is  that  the  assured  sent  her  to  sea  unsea- 
worthy,  that  caused  her  to  remain  there,  and  be  exposed 
to  a  storm  if  it  came,  and  so  caused  her  to  he  lost. 
The  maxim,  causa  proxima  non  causa  remota  spectetur, 
applies.  This  maxim  is  recognised,  but  said  not  to  be 
applicable ;  that  a  remote  causing  by  ^*  improper  conduct" 
of  the  insured  is  enough.  But  a  fallacy  lurks  in  that 
word  ^*  improper."  I  agree  a  man  shall  not  take  advantage 
of  his  own  wrong.  But  the  phrase  contains  the  same 
fallacy ;  and  that  fallacy  is  made  apparent  by  the  inap- 
propriate use  of  the  maxim  **  dolus  circuitu  non  pur- 
gatur."  "  Improper,"  "  wrong,"  and  "  dolus,"  in  the 
sense  in  which  dolus  is  used  in  that  maxim,  are  to  my 
mind  inappropriate  expressions.  There  was  nothing 
improper,  nothing  wrong,  no  dolus,  in  sending  the  ship 
to  sea  unseaworthy.     There  is  nothing  wrongful   in 
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sending  an  unseaworthy  ship  to  sea;  though  she  is 
insured,  there  is  nothing  wrongful  in  burning  her.  The 
wrong  is  in  making  a  claim  founded  on  such  an  act  If 
the  insured  were  to  say  to  the  insurer  in  a  time  policy, 
**  I  have  sent  my  ship  to  sea  with  a  bad  leak ;  if  she 
founders  I  shall  make  no  claim  on  you,  but  only  if  she 
is  burned  or  captured/'  where  would  be  the  wrong? 
The  act  docs  not  become  wrongful  where  a  claim  is 
founded  on  it  and  its  consequences;  but  the  claim  is. 
That  is  not  so  here.  The  plaintiils  do  not  say.  By 
reason  of  our  standing  rigging  being  loose,  our  ship  was 
lost,  and  we  claim  of  you.  *'  Dolus  circuitu  non  pur- 
gatur"  means,  You  cannot  fraudulently  do  that  indirectly 
which  you  cannot  do  directly :  and  I  agree  that  if  a  man 
sent  his  ship  to  sea  with  a  false  compass^  in  order  that 
she  might  be  lost,  and  she  was  lost  in  consequence,  be 
could  not  recover.  But  where  b  the  dolus  in  this  case  ? 
Where  is  the  intrinsically  wrongful  act,  or  the  fraudulent 
intent  ?  I  can  see  neither.  In  'Dam  v.  Garrett  (a) 
Tindal  C.  J.  expressly  puts  his  judgment  on  the  ground 
that  the  very  deviation  was  of  itself  a  breach  of  duty 
and  cause  of  action,  p.  723.  In  Bell  v.  Carstairs  (b) 
the  loss  was  the  direct  consequence  of  the  continuing 
act  of  the  insured.  In  Moidoya  v.  London  Assurance 
Company  (c)  the  loss  to  my  mind  was  by  a  peril  of 
the  sea  as  much  as  though  the  tobacco  had  rotted.  Its 
physical  properties  and  the  action  of  the  sea,  as  the 
tobacco  was  circumstanced,  injured  it;  and  so  the  Court 
say.  Baron  Parke,  p.  459,  is  express  that  the  loss  '<  is 
immediately  and  directly  caused  by  perils  of  the  sea." 
I  am  of  opinion  therefore,  Ist,  That  the  unseaworthi- 

(a)  6  Bing.  716.  (h)  14  Eat,  374. 
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ness  was  in  no  sense  a  cause  of  the  loss.  2d.  That,  if 
it  was,  it  was  not  a  wilful  causing  by  the  plaintiffs.  3d. 
That,  if  a  cause,  it  was  a  remote  and  not  proximate  cause. 
And  that,  for  each  and  all  of  these  reasons, ''  the  ship  was 
not  and  could  not  have  been  lost  by  reason  of  the  pre- 
mises,^ viz.,  **  by  the  plaintiffs  wrongfully  and  wilfully 
sending  her  to  sea  in  an  unseaworthy  state,^  the  jury 
having  found  as  they  did.  Consequently  that  the  ques- 
tion left  to  them  was  proper ;  and  consequently  that  the 
judgment  should  be  reversed. 
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VViLLES  J.  I  am  of  opinion  that  the  judgment  ought 
to  be  reversed.  It  appears  to  roe  to  be  founded  upon 
a  misapplication  of  the  maxim  Dolus  circuitu  non  pur- 
gatur.  Dolus  therein  stands  for  dolus  mains,  and  cannot 
mean  simply  any  thing  which  may  lead  to  the  damage 
of  another :  indeed  some  such  acts  constitute  what  has 
been  called  dolus  bonus;  and  some  are  damna  absque 
injuria.  Without  entering  into  a  discussion  of  the  pre- 
cise meaning  of  dolus  or  dolus  malus  in  the  civil  law, 
I  may  say  that,  if  dolus,  in  the  sense  in  which  it  is  used 
in  the  maxim,  can  exist  independent  of  evil  intention, 
it  caiinot  so  exist  without  either  the  violation  of  some 
legal  duty,  independent  of  contract,  or  the  breach  of  a 
contract,  express  or  implied,  between  the  parties.  To 
recognise  in  a  Court  of  justice  dolus,  or  wrong,  or  mis- 
conduct, as  a  ground  of  action  or  defence,  apart  from 
these  conditions,  would  be  to  confound  all  certainty  in 
the  law. 

The  authorities  referred  to  in  support  of  the  judgment 
appear  to  me  altogether  inapplicable. 

In  Davit  v.  Garrett  (a)  there  was  a  breach  of  duty,  a 
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Thompson     traceable  to  that  cause;  and  it  was  not  proved  that  such 

HoppKK       damage  would  equally  have  taken  place  without  the 

operation  of  that  cause. 
WiOtg  J.  In  Bell  v.  Carstairs  (a)  the  loss  was  the  immediate 

and  direct  result  of  the  want  of  proper  papers;  and  it 
was  the  duty  of  the  owner  of  the  ship,  by  the  law  which 
authorized  its  capture,  if  not  by  the  general  maritime 
law  (see  Roccus{b)\  to  be  provided  with  those  papers; 
and  the  want  of  them  was  the  direct,  immediate  and 
only  cause  of  the  loss. 

The  case  otMontoya  v.  London  Assurance  Company  (c) 
is  inapplicable:  the  real  question  there  was,  as  is  ex- 
plained by  Parhe  B.,  what  was  the  proximate  cause  of 
the  loss  in  that  particular  case. 

The  maxim  and  the  authorities  relied  upon  being 
thus  explained,  I  proceed  to  consider  whether  the  act 
of  sending  the  ship  to  sea  was  wrongful  in  the  sense 
above  indicated.  It  is  not  charged  in  the  plea  to  have 
been  so  in  any  sense  except  as  having  directly,  if  not 
intentionally,  led  to  the  loss  of  the  vessel,  and  there  was 
no  proof  of  that.  I  am  not  aware  of  any  law  to  prevent 
a  subject  of  this  country  from  sending  a  vessel  to  sea 
unseaworthy,  apart  from  considerations  not  suggested 
by  the  plea  or  existing  in  the  facts,  such  as  danger  to 
life  and  the  like,  coupled  with  a  guilty  knowledge  and 
intention.  An  indictment  in  the  terms  of  so  much  of 
the  plea  as  was  proved  would  he  frivohms.  There  is 
not  a  tittle  of  evidence  that  the  vessel  was  sent  out  with 
any  sinister  intention,  or  that  the  risk  to  which  she  was 

(a)  14  East,  374. 

(^)  De  Asseeurationibus,  Not.  zcviii.  (p.  154  of  IngtrtoWt  TransUtion, 
Manual  of  Mariiime  Law,  Phiiadelphia,  1S09.). 
{c)  6  Exch.  i5U 
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exposed  was  not  one  which  a  shipowner  uninsured  might  I868. 
run  in  good  faith  to  expedite  a  profitable  enterprise,  thompsok 
And,  as  to  breach  of  contract,  I  am  of  opinion  that  a 
time  policy  contains  no  implied  warranty  of  seaworthi- 
ness, either  at  the  commencement  of  the  risk  or  at  any 
other  time.  In  this  respect  I  agree  in  the  opinion 
expressed  by  Jervis  C.  J.  in  Jenkins  v.  Heycoch  {a). 
In  the  absence  of  fraud  or  any  other  violation  of  the 
law,  the  policy  ought  in  this  respect  to  be  held  con- 
clusive upon  the  rights  of  the  parties.  The  jury  have 
found  **  that  the  vessel  was  lost  owing  to  the  dragging 
of  the  cable,  and  the  inability  to  cut  or  slip  it,  which 
inability  was  accidental  and  arising  at  the  moment,  and 
was  not  caused  directly  or  indirectly  by  any  unsea- 
worthiness.**  In  the  absence  therefore  of  any  wrong  or 
breach  of  contract  on  the  part  of  the  plaintiffs,  unsea- 
worthiness is  no  answer. 

In  effect,  there  being  no  violation  of  the  law  and  no 
fraud  in  the  assured,  an  increase  of  risk  to  the  subject 
matter  of  insurance,  its  identity  remaining,  though  such 
increase  of  risk  be  caused  by  the  assured,  if  it  be  not 
prohibited  by  the  policy,  does  not  avoid  the  insurance. 
I  may  add  that  there  is  a  case  of  Sillem  v.  Thornton  (b) 
which  turned  mainly  upon  a  question  of  identity  of  the 
subject  matter  intended  to  be  insured  at  the  time  of  the 
insurance,  and  may  be  sustained  on  that  ground,  not- 
withstanding our  present  decision.  That  part  of  the 
judgment  in  that  case  which  discusses  the  above  point 
was  not  called  for  by  the  facts;  and,  if  it  was  intended 
to  negative  the  proposition  just  stated,  we  ought  to  over- 
rule it. 

The  direction  of  my  brother  Bramwell  was  right :  and 

(a)  8  Moore,  P,  C.  C.  351.  {b)  'SB.^B.  868. 
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the  jadgtnent  holding  it  incorrect  ought  to  be  reversed^ 
and  the  rule  for  a  new  trial  discharged. 

Martin  B.  The  judgment  which  I  give  is  upon  the 
assumption  that  the  judgment  of  the  majority  of  the 
Court  of  Queen's  Bench  upon  the  demurrer  in  this  case 
is  right.  Upon  this  assumption  I  am  of  opinion  that  the 
direction  of  mj  brother  Bramwell  at  the  trial  is  unob- 
jectionable, and  the  judgment  of  the  Court  of  Queen^s 
Bench  directing  a  new  trial  ought  to  be  reversed. 

The  question  to  my  mind  depends  entirely  upon  the 
true  meaning  of  the  third  plea.  It  states  that  the  ship  was 
knowingly  sent  to  sea  in  an  unseaworthy  state  and  con- 
dition, and  when  she  was  not  fit  to  go,  and  when  it  was 
dangerous  for  her  to  go.  That  she  was  wrongfully  caused 
and  permitted  to  remain  in  this  state  and  condition  upon 
the  high  seas  near  the  shore  without  a  master,  and  without 
a  proper  crew,  during  which  time,  by  reason  ofthepremueM^ 
she  was  wrecked  and  lost.  Now  I  think  this  plea,  like 
every  other  writing,  ought  to  be  construed  according  to  the 
plain  meaning  its  words  indicate ;  and  that  the  words  by 
reason  of  the  premises  indicate  that  the  ship  was  directly 
and  immediately,  by  reason  of  the  matter  stated  in  the 
plea,  wrecked  and  lost ;  and  that,  if  these  matters  do 
not  at  all,  or  only  remotely,  conduce  to  the  loss,  the  plea 
was  not  proved.  The  evidence  was  that  the  ship  was 
wilfully  sent  to  sea  in  an  unseaworthy  state  and  when 
she  was  unfit,  and  it  was  dangerous  for  her,  to  go  to  sea: 
that  she  was  anchored  near  the  shore ;  and  that,  during 
this  time,  and  when  she  was  in  an  unfit  state  to  be  at  sea, 
a  storm  came  on ;  the  crew  attempted  in  vain  to  weigh 
the  anchor ;  that  ultimately  the  chain  cable  broke,  and 
forty  five  fathoms  of  cable  were  then  hanging  fi-om  her 
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bow  into  the  sea,  and  she  became  onmanageable,  and 
was  driven  upon  the  rocks  and  wrecked.  I  think  the 
Judge  must  be  taken  to  have  directed  the  jury  to  the 
effect  which  they  found  by  their  verdict,  viz.  that,  if  the 
jury  believed  the  loss  was  not  caused,  directly  or  indi- 
rectly, by  any  unseaworthiness,  but  that  it  was  owing  to 
the  dragging  of  the  cable  and  the  inability  of  the  crew 
to  slip  it,  which  inability  was  accidental  and  arising  at 
the  moment,  that  the  plea  was  not  proved,  and  the 
plaintiff  entitled  to  the  verdict.  This  direction  I  think 
right,  upon  the  assumption  I  have  stated,  and  for  the 
simple  reason  that,  in  my  opinion,  the  plea  alleges  the 
loss  to  have  been  caused  by  the  unseaworthiness,  as  the 
direct  and  moving  cause.  The  jury  are  stated  to  have 
found  in  terms  that  the  unseaworthiness  did  not  directly 
or  indirectly  contribute  or  conduce  to  it.  They  have 
therefore  negatived  the  material  fact  No  doubt  if  the 
ship  had  not  been  sent  to  sea  she  would  not  have  been 
lost;  but  this  may  be  said  of  every  loss.  Again,  if  she 
had  been  sent  out  seaworthy,  it  is  probable  she  would 
have  sailed  at  once  upon  her  voyage  and  not  anchored ; 
but  this  is  mere  surmise:  the  real  answer  to  both  sug- 
gestions seems  to  me  to  be  that  they  are  causes  remotes, 
whilst  by  law  the  causa  prozima  is  alone  to  be  regarded. 
I  see  nothing  in  this  case  to  authorize  a  departure  from 
what  I  have  always  understood  to  be  the  rule,  that  causa 
proxima  is  the  matter  to  be  regarded.  The  verdict  may 
be  wrong:  but  there  is  an  express  finding  upon  the  very 
point  which,  in  my  opinion,  is  the  material  one.  In  my 
own  individual  opinion,  enough  of  the  plea  was  proved 
to  entitle  the  defendant  to  the  verdict ;  for  I  concur  with 
Mr.  Justice  Erie  that  the  warranty  of  seaworthiness 
applies  to  a  time  policy  made  under  the  circumstances 
shewn  in  the  pleadings.    I  gave  this  question  the  utmost 
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consideration  in  my  power  in  Gibson  v.  Small  {a\  and 
expressed  my  opinion  to  this  effect  in  my  judgment, 
which  is  reported  in  4  Hotise  of  Lords  Cases,  p.  374. 
To  the  opinion  I  adhere.  I  continue  to  think  it  was 
right. 

It  seems  to  me,  however,  that  my  duty  on  the  present 
occasion  is  to  confine  my  judgment  to  the  point  upon 
which  the  Court  of  Queen's  Bench  expressed  their 
opinion  on  the  motion  for  the  new  trial. 


Bramwell  B.  then  read  the  judgment  of 

WMama  J.  WiLLiAMS  J.  I  am  of  Opinion  that  the  judgment  of 
the  Court  of  Queen's  Bench  ought  to  be  reversed.  I 
think  the  learned  Judge  who  tried  the  cause  did  not 
misdirect  the  jury.  The  imputed  misdirection  is,  that 
he  did  not  leave  it  to  the  jury  to  find  whether  or  not 
the  moving  cause  of  the  loss  was  the  sending  of  the 
ship  to  sea  in  an  unseaworthy  condition. 

The  issue  to  be  tried  was  joined  on  a  plea  which 
alleged  that  the  plaintifis  knowingly,  wilfully,  wrong* 
fully  and  improperly  sent  the  ship  out  to  sea,  and  caused 
and  permitted  her  to  remain  on  the  high  seas,  near  the 
shore,  for  a  long  time,  during  which  time,  by  reason  of 
the  premises,  she  was  wrecked  and  wholly  lost  The 
jury  found  that  she  was  lost  owing  to  the  dragging  of 
the  cable  and  the  inability  to  slip  it,  which  was  acci- 
dental, and  not  caused  directly  or  indirectly  by  any 
unseaworthiness.  It  must  therefore  be  taken  as  a  fact 
that  she  was  not  lost  by  means  of  any  of  the  premises 


(a)  4  H*  L.  Co,  353,  in  Dom.  Proc.,  affinning  the  judgment  of  the 
Conrt  of  Exchequer  Chamber  in  SmoB  ▼.  Gibton,  16  Q,  B.  141.,  which 
reversed  the  judgment  of  the  Court  of  Queen's  Bench  in  Small  v.  Gib§om, 
16  Q.  B.  128. 
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alleged  in  the  plea  as  a  proximate  cause.  But  the 
objection  made  to  the  Judge's  summing  up  is,  that,  inas- 
much as  perhaps,  if  the  ship  had  been  seaworthy,  she 
would  have  gone  to  sea  when  the  storm  threatened,  and 
so  escaped  wreck,  the  jury  should  have  been  asked 
(which  they  were  not)  whether  her  unseaworthiness 
was  not  the  remote  cause  of  her  loss.  It  is  plain  that, 
if  the  ordinary  rule  of  law  as  between  assurers  and 
assured  were  to  be  applied,  it  would  have  been  super- 
fluous to  enter  into  such  a  speculation,  and  the  inquiry 
ought  to  have  been  confined  (as  it  was  confined)  by  the 
Judge  to  the  question  whether  the  unseaworthiness  was 
the  proximate  cause  of  the  loss.  The  case  of  Montoya 
V.  London  Assurance  Company  (a)  has  been  supposed 
to  be  an  example  of  some  modification  of  this  doctrine. 
But  it  will  be  found,  I  think,  on  examining  it,  that  it 
was,  at  all  events,  intended  by  the  Court  which  decided 
it  to  be  an  example  of  a  direct  application  of  the  rule. 

The  argument,  however,  on  the  part  of  the  defendants 
is,  that  the  plea  charges  misconduct  on  the  part  of  the 
plaintiffs  of  which  they  were  personally  guilty,  and 
avers  that  the  loss  was  occasioned  by  that  misconduct; 
and  that  on  such  an  issue  the  ordinary  rule  is  not 
applicable :  for  that,  when  the  proposition  to  be  main- 
tained is  that  the  loss  was  caused  by  the  wrongful  act 
of  the  assured,  it  is  enough  to  shew  that  such  mis* 
conduct  was  the  remote  cause  of  the  loss.  I  do  not 
dispute  the  doctrine  that,  where  a  man  has  been  guilty 
of  misconduct  in  violating  a  duty  he  owes  to  another,  to 
the  operation  of  which  misconduct  the  loss  of  or  injury 
to  the  property  of  the  latter  is  attributable,  he  cannot 
excuse  himself  by  the  suggestion  that  possibly  if  he 
had  not  misconducted  hitnself  the  loss  might  still  have 

(a)  6  Exch.  451. 


1858. 


Thompson 

V. 

HOFPSB. 

WiUiamu  J. 
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V. 
HOPPBB. 

WilBamt  J. 


happened.  Sach  a  doctrine  is  well  established  and 
illustrated  by  the  cases  of  Cqffrey  v.  Darby  (a)  and 
Davis  V.  Garrett  (&).  But  I  do  not  see  how  it  is  ap- 
plicable to  the  present  case;  nor  do  I  think  that  the 
culpable  imprudence  of  the  assured  in  knowingly  sending 
out  to  sea  the  ship  in  an  unseaworthy  condition  (there 
being  no  warranty  of  seaworthiness)  is  such  misconducty 
or  such  a  violation  of  duty  towards  the  assurer,  as  to  let 
in  the  application  of  the  maxim  **  dolus  circuitu  non 
purgatur."  The  reasons  for  this  have  been  so  fully  given 
in  the  judgments  of  several  of  my  learned  brothers,  which 
I  have  read,  that  it  is,  I  think,  unnecessary  to  repeat 
them,  or  to  say  more  than  that  I  concur  with  them. 


Bramwell  B.  then  read  the  judgment  of 


Cockburn  C.J.  CocRBURN  C.  J.  I  am  of  opiuiou  that  the  judgment 
of  the  Court  of  Queen's  Bench  should  be  reversed. 
Although  it  may  no  longer  be  open  to  dispute  that  there 
is  no  warranty  of  seaworthiness  in  a  time  policy,  I  concur 
with  the  Court  of  Queen's  Bench  (and  for  the  reasons 
set  forth  in  their  judgment)  in  thinking  that,  if  a  ship, 
insured  in  a  time  policy,  is  knowingly  sent  to  sea  by  the  - 
assured  in  an  unseaworthy  state,  and  is  lost  by  means  of 
the  unseaworthiness,  the  assured  ought  not  to  be  allowed 
to  recover  on  the  policy.  And,  further,  I  agree  that,  to 
constitute  a  defence  in  an  action  on  such  a  policy,  it  is 
not  necessary  that  the  unseaworthiness  should  have  been 
the  proximate  and  immediate  cause  of  the  loss,  provided 
it  can  be  shewn  to  have  been  so  connected  with  the  loss 
as  that  it  must  necessarily  have  led  to  it.  It  appears  to 
me  therefore  that,  if  the  fact  was  that  this  vessel,  in 
consequence  of  her  being  sent  to  sea  in  an  unfit  con« 

(a)  6  V€$.  488. 496.  (»)  6  Bing,  733. 


Coehbum  C.  J. 
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ditioDy  necessarily  increased  the  danger  which  led  to  1858. 
her  I0S89  although  at  the  moment  when  the  danger  over-  Thompson 
took  her  an  accidental  circumstance,  and  not  her  unsea-  hofpbk. 
worthiness,  was  the  immediate  cau^e  of  her  destruction, 
this  would  have  afforded  a  good  defence  to  the  action ; 
and  I  agree  that  this  defence  (to  support  which  evidence 
was  given  by  the  defendants)  does  not  appear  to  have 
been  involved  in  the  questions  submitted  to  the  jury  by 
the  learned  Judge,  or  in  the  answers  given  by  the  jury: 
such  questions  and  answers  being  confined  to  the  unsea- 
worthiness as  the  proximate  and  immediate  cause  of  the 
loss.  But  it  appears  to  me  that  thb  defence  is  not  raised 
by  the  plea  which  confines  itself  to  stating  the  unsea- 
worthiness &c.,  and  then  alleges  that  by  reason  of  the 
premises  the  vessel  was  wrecked  and  lost  I  think  that, 
interpreting  this  plea  according  to  the  ordinary  sense  of 
language,  we  must  take  it  to  mean  that  the  unseawor- 
thiness was  the  proximate  and  immediate  cause  of  the 
loss,  which  clearly  was  not  the  case.  If  it  was  intended 
to  allege  that  the  unseaworthiness  occasioned  the  loss  by 
leading  to  a  state  of  things  out  of  which  the  loss  arose, 
the  &cts  should  have  been  so  pleaded,  not  as  matter  of 
form,  but  of  substance ;  for  it  is  pl^n  that  the  plea,  in 
its  present  form,  would  by  no  means  inform  the  opposite 
party  of  the  nature  of  the  defence  intended  to  be  set  up. 
I  am  therefore  of  opinion  that  the  decision  of  the  Court 
of  Queen^s  Bench  should  be  reversed. 

Martin  B.  then  stated  that 

Pollock  C.  B.  was  of  opinion  that  the  judgment  of    PoUoekC.B. 
the  Court  of  Queen^s  Bench  should  be  reversed. 

Judgment  reversed. 
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IN  THE  EXCHEQUER  CHAMBER. 


(Error  from  the  Queen's  Bench.) 


MoHday^ 
J«/y  5th. 


George  PembebtoNi  Executor  of  Sabah  Shitter, 
against  John  Chapman,  Public  Officer  of  the 
Union.  Bank  of  London. 


Payment  by  a    THIRST  count  by  plaintiff,  as  executor  of  Sarah  Shuter^ 

debtor  of  a  JL 

testator,  and  for  monej  had  and  received  and  lent  to  the  Bank 

aValfce  of       in  the  life  of  the  testatrix.     There  was  also  a  count  in 
by*the  testator,  ^rover  for  bonds  and  securities  of  testatrix  converted  by 
c'ovmTho  i.  '  tb«  Bank  since  her  death, 
appointed  pj^^  3    to  first  count :    that  testatrix,  by  her  will, 

executnz,  are  '  ^      j  ' 

▼alid  as  against  appointed  one   Sarah  McGill  and  plaintiff  executrix 
her  cocxecutor,        *  * 

though  the        and  executor  thereof;  and  that,  after  the  death  of  the 

husband  of  the 
execatrix 
never  assented 
to  his  wife 
acting  as  exe- 
cutrix, and, 
subsequently 
to  the  payment, 

refused  to  allow  pleaded  to,  by  payment  to  the  said  Sarah  McGill  as 

aUhongh  on 

that  ground 

probate  was 

refused  to  her,  /»  r»       »    «^  >r«.,,  .  <■  .  ,  . 

if  the  payment   uient  of  Sarah  McGiU  as  executrix,  and  her  taking  upon 

were  made^      herself  the  burthen  of  the  execution  of  the  will,  as  in 

the  requesVof    P^^*  ^»  ^^^  ^^®°  proceeded :  "  and,  afterwards  and  before 

the  executrix 

as  such,  without 

knowledge,  by  the  party  paying  and  deliTering,  of  the  dissent  of  the  husband,  though  with 

knowledge  that  she  was  a  ferae  covert.      So  held  by  the  majority  of  the   Exdieqner 

Chamber,  affirming  the  judgment  of  the  Queen's  Bench ;   Coehbvm  C.  J.  and  firamweU  B. 

dissenting. 


testatrix,  Sarah  McGill  took  upon  herself  the  **  burthen 
of  the  execution  thereof;  and,  afterwards  and  before 
action,  the  said  copartnership  satisfied  and  discharged 
the  plidntiff*s  claim,  in  respect  of  the  matters  herein 


such  executrix  at  her  request.*' 

Plea  6,  to  the  whole  declaration,  averred  the  appoint- 
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action,  the  said  copartnership  satisfied  and  discharged        1858. 
the  plaintiflF's  claim  in  respect  of  the  first  count,  by    pbmbertoh 
payment  to  the  said  Sarah  McGUl  as  such  executrix  at      CHij^MAji 
her  request,  and  delivered  to  her  as  such  executrix  and 
at  her  request  the  said  bonds  and  securities  for  money 
in  the  last  count  mentioned,  which  is  the  supposed 
conversion  thereof  in   the  last  count  mentioned,  and 
all  which  moneys  so  paid  to  her  by  the  said  copartner- 
ship, and  bonds  and  securities  for  money  so  delivered 
to  her  by  the  said  copartnership,  the  said  Sarah  McGill 
hath  duly  administered. 

Replication  2,  to  plea  3.     That,  before  and  at  the  time 
of  the  making  of  the  last  will  of  the  testatrix,  and  from 
thence  hitherto,  the  said  Sarah  Me  Gill  was  the  wife  of 
one  Peter  McGill,   who  is  still  alive  ;    that  she  was 
appointed  executrix,  without  the  knowledge  or  consent 
of  the  said  Peter  McGill;  and  that  he  never  took  upon 
himself,  or  on  Sarah  his  wife,  the  execution  of  the  will, 
and  never  in  any  way  consented  to  Sarah  his  wife  taking 
on  herself,  or  him,  the  execution  of  the  said  will,  and 
wholly  dissented  therefirom.     That  Peter  McGill  never 
in  any  manner  administered,  or  consented  to  Sarah  his 
wife  ever  in  any  manner  administering,  any  of  the  goods 
and  chattels  which  were  of  the  testatrix  to  be  adminis- 
tered    That,  after  the  death  of  the  testatrix,  probate 
was  granted  by  the  Archbishop  of  Canterbury  to  the 
plaintiff  alone;  that  it  was  always  refused   to  Sarah 
McGillf  although  she  applied  to  be  joined  in  the  pro- 
bate; and  that  the  payment  by  the  copartnership  was 
voluntarily  made  to  the  said  Sarah  McGill,  without  the 
knowledge  or  consent  of   Peter  McGill  and   of  the 
plaintiff,  or  either  of  them,  the  copartnership,  at  the  time 
£.  B.  &  £.  3  Y 


Pembebtom 
Chapman. 
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1868.        ^^®  payment  was  made,  well  knowing  that  Sarah  McGiU 
was  a  married  woman. 

Replication  1,  to  so  much  of  plea  6  as  relates  to  count  1, 
similar  to  replication  2  to  plea  3,  with  the  addition  of 
a  denial  of  the  averment,  in  plea  6,  that  Sarah  McGitt 
had  duly  administered. 

Replication  2,  to  so  much  of  plea  6  as  relates  to  the 
count  in  trover,  similar  to  the  replication  to  the  first  part 
of  that  plea,  except  that  an  averment  that  the  bonds  and 
securities  were  delivered  voluntarily,  and  with  notice  of 
the  coverture,  was  substituted  for  the  averment  that  the 
payment  was  so  made. 

Demurrers  to  each  of  these  three  replications.  Joinder. 
The  Court  of  Queen's  Bench  gave  judgment  for  the 
defendant  on  these  demurrers  (a). 

Error  having  been  alleged  and  denied,  the  case  was 
argued  in  the  Exchequer  Chamber,  before  Cockburn  C.  J., 
Pollock  C.  B.,   Cresstcell,  Crowder  and  fViUes  Js.,  and 
Bramwell  and  Channell  Bs.,  on  29th  April  and  1st  May 
1857,  by  Sir  Fitzroy  Kelly  for  the  plaintiflFand  G.  Roch- 
fort  Clarke  for  the  defendant.      The  aigument  was  not 
completed  on  these  days.     On  14th  June  1857  the  ail- 
ment was  resumed  before  Cockburn  C.  J.,  Pollock  C.  B., 
Williams  and   Willes  Js.,  and  Bramwell,  Watson  and 
Channell  Bs.,  when  Unthank  was,  in  the  absence  of  Sir 
F.  Kelly,  heard  in  reply. 

The  arguments  were,  in  substance,  similar  to  those  in 
the  Court  below. 

Cur.  adv.  vulL 

There  being  a  difference  of  opinion  on  the  Bench, 
the  learned  Judges  now  delivered  judgment  seriatim. 

(u)  See  Pemberton  ▼.  Chapman,  7  E.  ^  B.  2\0, 
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Bramwell  B.  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  judgment. 

As  a  matter  of  reasoning,  the  case  seems  to  me 
dear.  The  difficulty  is  supposed  to  arise  from  two 
conflicting  rules  of  law  :  one,  that  a  feme  covert  may 
be  appointed  executrix;  the  other,  that  she  cannot 
act  or  accept  an  estate  or  office  except  by  and  with 
her  husband's  consent  But  the  truth  is,  there  is  no 
such  conflict,  as  a  little  examination  of  the  first  sup- 
posed proposition  will  shew.  It  is  sufficiently  accurate 
for  all  ordinary  purposes  to  say  that  a  feme  covert  may 
be  appointed  executrix,  or  to  say  that  A.  may  appoint 
B.;  but  the  appointment  is  not  a  constituting  of  the 
person  as  executrix  or  executor,  but  is  a  nomination  to 
that  office,  acceptance  of  which  is  essential  to  make  the 
nomination  effectual.  If  ^.  is  appointed  executor  of  A, 
A.  must  accept  the  office  to  make  him  executor ;  if  A,^s 
wife  is  appointed,  there  must  be  an  acceptance  of  the 
office.  By  whom  ?  The  wife  alone  ?  It  seems  to  me 
clearly  not :  she  cannot  accept  it  without  her  husband's 
consent.  The  authorities  and  reason  of  the  thing  are 
to  the  contrary.  Wms.  Exor.  166, 3d  ed.  (a),  citing  Godol- 
phin,  part  2.  c.  10.  sect.  2,  3  (i),  is  express  and  in  point. 
So  also  the  authorities  collected  in  fVins.  Excr.  part  3. 
book  1.  c.  4.  are  conclusive  to  shew  that  the  husband's 
consent  is  necessary  to  all  acts  of  administration ;  but  it 
is  impossible  to  suppose  the  wife  can  accept  the  office 
and  yet  have  neither  the  power  nor  duty  of  acting.  If 
she  can  accept  the  office,  a  dilemma  is  presented  to 
which  no  answer  has  been  given.  If  she  commits  a 
devastavit  she  either  does  it  with  impunity  or  makes  her 

(a)  See  Vol.  1.  p. 202  (5th  ed.).  Part  1.  B.  3.  c  1. 
(6)  Orphtm*i  Legacy,  p.  HO  (3rd  ed.). 

3  Y  2 
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husband  liable  for  its  consequences,  contrary  to  all 
analogy.  It  has  been  said  she  commits  it  with  impu- 
nity, that  the  testator  has  chosen  to  nominate  her,  and 
that  no  one  can  object  to  a  payment  to  his  nominee. 
This  answer  is  full  of  errors.  If  I  am  right  in  saying 
the  nomination  is  only  effectual  if  the  husband  consents, 
then  the  nomination  is  only  conditional,  and  the  condi- 
tion has  not  been  fulfilled.  But  assume  it  to  be  abso- 
lute :  I  deny  that  the  testator  has  a  right  to  appoint  an 
irresponsible  executrix.  Suppose  he  is  insolvent.  Is  it 
conceivable  that  any  rational  system  of  law  will  permit 
him  to  give  his  property  away  from  his  creditors  under 
the  guise  of  committing  its  administration  to  one  irre- 
sponsible for  a  breach  of  duty  in  the  administering? 
Then  it  is  said  the  husband  may  be  liable,  that  a  devas- 
tavit is  a  wrong  in  the  wife,  and  that  the  husband  is 
liable  for  it,  as  for  her  slanders  or  batteries.  I  do  not 
stop  to  consider  whether  the  first  part  of  this  proposition 
is  well  founded.  Assume  it  to  be  a  wrong  when  com- 
mitted: the  husband  claims  the  right  to  prevent  her 
committing  it  He  can  or  he  cannot  prevent  her  slan- 
dering or  beating:  if  he  can,  he  ought;  if  he  cannot,  it 
is  an  inevitable  mischief:  and  in  either  case  he  must  take 
the  consequences.  But  here  he  says :  '*  I  desire  that  she 
may  not  have  the  opportunity  of  doing  wrong.  I  do 
prevent  her.  I  will  not  let  her  administer."  Has  he 
not  the  right  to  say  so  ?  If  not,  he  has  not  the  same 
right  to  prevent  her  committing  this  as  he  has  to  pre- 
vent her  committing  other  wrongs.  It  may  be  said  this 
reasoning  only  shews  that  the  husband  in  this  case 
might  have  prevented  her  but  did  not  But  the  answer 
is,  that  his  assent  is  necessary  to  her  rightful  acceptance 
of  the  office  of  executrix.     That  without  that  assent 


XXL   VICTORIA. 


1061 


she  may  wrongfully  administer,  no  doubt  as  she  might 
though  not  named  as  executrix;  that  that  affords  no 
protection  to  the  defendants  who  have  dealt  with  her, 
any  more  than  though  she  had  not  been  named  executrix, 
though  it  may  possibly  give  them  a  cause  of  action 
against  her  and  her  husband  for  the  wrong  done  by  her 
false  assumption  of  authority.  I  say,  therefore,  the  case 
is  in  an  unanswerable  dilemma.  It  was  said  it  would 
be  very  inconvenient  if  a  married  woman  had  to  wait 
for  her  husband's  assent  to  her  administering.  But  for 
this  the  same  remedy  would  be  applicable  as  in  other 
cases  where  the  executor  is  at  a  distance.  Besides,  I 
do  not  suppose  the  law  intends  that  married  women 
executrixes  live  apart  from  their  husbands,  or,  if  they 
do,  that  they  live  nearer  to  the  place  where  the  assets 
are  to  be  administered,  where  the  husband  could  ad- 
minister without  consulting  his  wife ;  1  TFms.  Ex.  3d  ed., 
p.  1 67  (a).  It  was  said  that  here  the  probate  enured  to  the 
benefit  of  all  named,  and  that  even  now  the  husband 
might  assent,  and  his  wife  and  he  administer,  and  that 
they  might  have  been  compelled  to  be  a  party  to  the 
action.  To  this  there  are  two  answers.  The  first  is, 
that  the  question  does  not  arise  on  the  pleadings:  the 
second  is,  that,  supposing  the  husband  and  wife  could 
have  been  compelled  to  join,  a  remedy  seems  given  by 
the  writ  of  summons  ad  sequendum  eSmul ;  see  fFms. 
JSxars.  3d  ed.,  p.  1467  (ft).  Whether  that  is  so  or  not,  it  is 
certain  that,  if  the  plaintifls  are  right  in  substance,  no 
trick  of  the  pleadings  can  defeat  them.  And  on  this 
point  Mr.  UnthanKs  argument  and  his  illustration  should 
be  borne  in  mind.     The  probate  is  a  mere  declaration 


1858. 


Pbxbsbtoh 

V, 

Chapman. 
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(a)  See  toI.  1.  p.  203,  note  (e)  (5th  ed.). 

(»}  See  Tol.  2.  p.  1692,  note  (r)  (6th  ed.).  Part  6.  B. 
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by  the  Court  that  the  testator  has  so  willed  it.  Suppose 
a  popish  recusant  had  been  appointed  executor,  must  he 
have  joined  ?  Or,  in  default  of  doing  so,  must  the  estate 
be  uncollected  ?  Then  it  was  said  that  by  the  appoint- 
ment, till  the  husband  dissents,  the  property  vests  in  the 
wife.  To  that  I  do  not  agree.  In  whom  does  it  vest  in 
case  of  an  appointment  of  an  adult  male  who  renounces, 
whereupon  administration  testamento  annexo  is  granted 
to  some  one  else?  In  the  person  so  named  in  the  will? 
If  so,  how  is  it  that  he  has  not  to  make  a  conveyance  to 
the  administrator,  and  why  is  it  the  administrator  can 
maintain  an  action  for  injury  to  the  property  done  before 
the  date  of  his  administration  ?  Besides,  if  such  a  doc- 
trine were  true  of  chatteb  real  and  personal,  why  is  it 
true  of  a  chose  in  action,  which  does  not  of  necessity 
require  an  owner  ?  It  may  be  said.  In  whom  is  the 
property  in  the  assets  where  the  married  woman  is 
appointed  ?  I  say,  where  it  is  when  an  adult  male  is 
appointed  who  will  not  administer,  viz.,  in  the  Ordinary 
till  the  appointment  of  an  administrator,  whose  title 
relates  back  to  the  death  of  the  deceased  sufficiently  to 
enable  him  to  recover  in  respect  of  causes  of  action  prior 
to  the  letters  of  administration,  though  he  must  wait 
till  they  .are  granted  before  he  commences  his  action. 
Foster  v.  Bates  (a)  is  in  point  The  authorities  seem 
decisive  that  the  husband's  consent  is  necessary  to  the 
wife  acting;  Yearb.  HiL  2  H.  7.  fo.  15.  A.  pi.  23.,  con- 
firmed 6  Mod.  93  (ft);  I  Siderfitiy  188  (c)  ;  2  W.  Black- 
stoncy  801  {d)  ;  RusseVs  Case{e)\  and  numerous  others. 
As  to  the  authorities  to  the  contrary.  Com,  Dig.  Baron 


(a)  12  Af.  ^  W,  226. 
(c)   Cooket  V.  Bellamy. 
(<)  5  Bep.  27  a. 


(6)  Jenkim  v.  I^ombe. 

{d)   TKmatomt  dan.  Letick  ▼.  Coppiit, 
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and  Feme  (P  3.)  must  be  read  in  connection  with  what 
he  says  in  Administration  (D),  to  which  he  refers;  and 
then  it  appears  he  means  that  probate  granted  to  her  is 
valid,  whether  the  husband  has  consented  or  not;  as  to 
which  there  can  be  no  doubt,  on  the  presumption  the  Court 
acted  on  the  husband's  assent     See  Adair  v.  Shaw  {a). 

It  remains  to  consider  the  pleadings.  The  third  plea 
is  clearly  good ;  it  is  payment  to  one  of  several  executors. 
But  to  my  mind  the  replication  is  more  than  good ;  for  it 
not  only  alleges  that  the  husband  did  not  consent,  but 
it  adds  that  he  dissented;  so  that,  supposing  that'there^is 
any  presumption  of  assent  by  the  husband  (which  I  do 
not  think  there  is,  certainly  not  unless  he  or  the  wife 
are  parties  to  the  question),  that  presumption  is  rebutted. 
The  observation,  however,  of  the  Court  of  Queen's 
Bench,  viz.,  that  it  must  be  assumed  the  payment  was 
before  the  dissent,  I  think  well  founded.  For  similar 
reasons  I  think  the  sixth  plea  good,  and  also  the  second 
replication  to  it. 

With  respect  to  the  judgment  of  the  Court  below,  the 
paragraph  (Jji)  beginning  "  the  right  of  an  executor"  is  no 
doubt  strictly  correct :  but  it  must  be  borne  in  mind  that 
it  applies  to  the  case  of  a  person  who  has  consented  to 
act,  and  therefore  in  the  case  of  a  wife  assumes  (I  say) 
her  husband^s  consent.  So  the  first  part  of  the  next 
paragraph  I  wholly  agree  to :  but,  with  great  respect,  I 
ask.  What  authority  is  there  for  the  position]  implied  in 
the  expression  that  an  executrix  cannot,  without  her 
husband's  assent,  take  upon  herself  the  general  adminis- 
tration of  the  estate  ?  I  say  she  cannot,  without  that 
assent,  administer  at  all,  except  tortiously.     It  is  said 


1858. 


PSMBEKTON 
▼. 

Chapmak. 
Bramwttt  B. 


{a)  1  Sek.  ^  Le/.  266. 


(ft)  1  E.^  B.  217. 


1064 


TRINITY  VACATION. 


1858.       tbere  is  no  authority  or  principle  of  law  to  warrant  the 


Chapmav. 
Bramwttt  B. 


Pembektoh  conclusion  that  a  bon&  fide  payment  to  a  feme  covert 
named  executrix,  the  husband  not  assenting,  is  void; 
but  is  there  any  to  shew  it  is  valid  ?  The  suggestion, 
that  if  be  afterwards  assented  it  would  be  good,  would 
be  equally  true  if  he  had  been  named  executor,  and 
the  wife  not,  and  the  payment  had  been  to  her.  In  the 
next  paragraph  Mrs.  McGtll  is  called  the  executrix. 
I  say  she  never  was.  The  question  of  hardship  is 
scarcely  worth  adverting  to:  but  the  defendants  might 
have  protected  themselves  against  paying  twice:  as  it  is, 
there  is  no  protection  for  the  estate  receiving  once. 
And,  after  all,  the  hardship  is  only  that  which  arises  in 
other  cases  where  parties  deal  with  a  married  woman 
incompetent  on  that  account  to  act.  No  doubt  it  is 
not  desirable  to  multiply  the  number  of  such  cases;  and 
I  only  refer  to  them  to  shew  there  is  no  novelty  in  the 
hardship  now  complained  of. 


Bramtoell  B.  then  read  the  judgment  of 


CxkhmrH  C.J.  CocKBURN  C.  J.  I  am  of  opiuion  that  the  judgment 
of  the  Court  of  Queen's  Bench  must  be  reversed,  on 
the  ground  that  Mrs.  Sarah  Elizabeth  Shuster  McGiHf 
to  whom  the  defendants  plead  that  they  made  payment 
as  the  executrix  of  the  will  of  Sarah  Shuter,  to  whose 
estate  the  money  sued  for  by  the  plaintiff  as  executor  of 
such  Sarah  Skuter  was  due,  was  not  in  point  of  law  her 
executrix,  and  consequently  that  such  payment  to  her 
affords  no  answer  to  the  plaintiff's  demand. 

To  constitute  an  executor  two  things  are  necessary : 
not  only  the  appointment  of  the  particular  individual 
by  the  testator,  but  also  the  acceptance  of  the  office  by 


V. 

Chapman. 
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the  person  appointed.  It  is  true  that  the  executor  ig^g. 
acquires  a  right  to  the  goods  of  the  deceased  by  virtue  pb^bekton 
of  the  will  alone,  independently  of,  and  antecedently  to, 
the  grant  of  probate ;  and  it  is  equally  true  that  his  right 
accrues  from  the  moment  of  the  testator's  death.  But  ^^'^*""'  ^••^• 
it  appears  to  me  plain  that  this  is  only  by  relation  back 
from  the  time  of  the  acceptance  of  the  executorship  to 
the  testator's  death;  and  that,  prior  to  such  acceptance, 
neither  the  rights  or  duties  of  executor  could  accrue. 
It  can  hardly  be  contended  that  a  testator  can,  by  the 
mere  appointment  of  an  executor,  impose  the  burthen  of 
the  office  on  one  unwilling  to  assume  it,  or  that  the 
estate  of  the  testator  would  thereby  vest  in  one  who 
repudiated  the  office  and  declined  to  deal  with  the 
property,  in  order  to  carry  out  the  provisions  of  the  will. 
But,  if  this  be  so,  in  the  view  I  take  of  this  case  there 
was  no  acceptance  of  the  executorship  by  the  alleged 
executrix.  An  acceptance  there  indeed  was  in  point  of 
fact,  but  none  in  point  of  law.  Mrs.  McGill  took  upon 
herself,  no  doubt,  to  deal  with  the  estate  of  the  testatrix 
in  such  a  manner  as  would  have  constituted  an  accept- 
ance of  the  executorahip  in  a  person  not  labouring  under 
a  disability  to  accept  it  But  Mrs.  McGiU  was  a  married 
woman,  and,  in  thus  taking  upon  herself  the  office  of 
executrix,  acted  without  the  assent  of  her  husband. 
Now,  the  authorities  cited  in  the  course  of  the  argument 
appear  to  me  to  establish  conclusively  that  a  feme  covert 
cannot  become  an  executrix  without  the  assent  of  her 
husband,  express  or  implied.  And,  indeed,  to  hold 
otherwise  would  lead  to  one  or  other  of  these  startling 
consequences :  either  you  must  set  at  nought  a  funda-  ' 
mental  principle  of  our  law,  that  a  wife  cannot  bind  her 
husband  in  a  pecuniary  liability  without  his  consent,  or 


CoeMfum  C.  J. 
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1858.  (^  &°  action  could  not  be  brought  against  the  wife 
Pbmbkrton  w^'l^o^it  joining  the  husband)  there  would  be  an  absolute 
Chapmah  i^^P^^^i^y  to  the  wife  in  case  of  a  devastavit.  Reason, 
therefore,  and  authority  appear  to  me  to  coincide  in 
establishing  that  a  wife,  without  her  husband's  authority, 
cannot  take  upon  herself  to  act  as  executrix.  There 
may  indeed  be  cases  where  the  assent  of  the  husband 
must  be  presumed,  or  where  the  husband,  having  per- 
mitted the  wife  to  act,  may  be  estopped  from  denying 
her  authority :  but  no  difficulty  of  that  sort  arises  here ; 
it  is  expressly  averred  in  the  replications,  and  admitted 
on  the  record,  that  the  wife  here  took  upon  herself  the 
office  of  executrix  without  the  assent  of  the  husband. 
In  the  absence  of  such  assent  Mrs.  McGUl,  though  she 
took  on  herself  to  act  as  the  executrix  of  the  testatrix, 
never  was  in  law  the  executrix.  It  follows  that  a  payment 
made  to  her  on  account  of  a  debt  due  to  the  estate  of 
the  testatrix  was  not  paid  to  a  party  authorized  to 
receive  it,  and  affords  no  answer  to  the  claim  of  the 
lawful  executor.  The  reasoning  by  which  the  judgment 
of  the  Court  below  is  sought  to  be  supported  appears  to 
me  to  proceed  on  the  fallacious  ground  that,  because  an 
executor  may,  before  probate,  proceed  to  do  certain  acts, 
and,  amongst  others,  to  collect  debts  due  to  the  deceased, 
therefore  a  married  woman  taking  upon  herself  to  act  as 
executrix,  without  her  husband's  assent,  may  do  the  same. 
But  in  the  former  case  the  executor,  by  taking  upon 
himself  so  to  act,  accepts  the  office  and  becomes  to  all 
intents  and  purposes  executor  (although  he  may  require 
probate  as  the  proper  evidence  of  his  character  in  a 
Court  of  law) ;  whereas  a  married  woman  cannot,  by 
acting  as  executrix,  accept  and  take  upon  herself  the 
office  till  the  assent  of  the  husband  is  obtained.     In 
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the  former  case  the  acts  are  good  and  valid,  though  done        i858. 
before  probate^  because  done  by  a  lawful  executor;  in    pb^dbrton 
the  latter  they  are  invalid,  because  done  by  a  person      chapmah. 
who  never  was  executrix.     I  am  not  insensible  to  the 
hardship  that  may  be  inflicted  on  a  party  making  a  ^^***^*    •'^• 
payment  under  such  circumstances  bona  fide  to  a  mar- 
ried woman  acting  as  executrix ;  but,  on  the  other  hand, 
great  mischief  might  arise   from  allowing  a  married 
woman  to  deal  with  the  estate  of  a  deceased  testator 
under  circumstances  where   she  could   not  be  made 
responsible ;   and  persons  indebted  to  the  estate  of  a 
deceased    testator    may  easily  protect    themselves    in 
paying  to  a  feme  covert  executrix,  by  taking  care  to 
ascertain  that  the  husband  is  an  assenting  party  to  the 
payment    But,  independently  of  all  argument  derived 
from  expediency,  I  am  of  opinion  that,  on  reference  both 
to  principle  and  authority,  the  replications  on  this  record 
afford  a  sufiieient  answer  to  the  pleas;  and  that  our 
judgment  should  therefore  be  for  the  plaintiff. 

WiLLEs  J.     It  appears  to  me  that  the  judgment  of      wukiJ. 
the  Queen's  Bench  ought  to  be  affirmed. 

The  question  is,  whether  a  payment  bon&  fide  made 
to  a  married  woman  executrix  by  a  person  who  knew 
she  was  married,  but  not  of  any  other  disability,  the 
husband  not  having  authorized  her  to  receive  such 
payment,  and  having  subsequently  dissented  firom  her 
taking  upon  her  the  office  of  executrix,  and  probate 
having  subsequently  been  granted  to  a  coexecutor  and 
refused  to  her,  operates  to  discharge  the  debtor  as 
against  such  coexecutor.  I  am  of  opinion  that  it  does. 
A  married  woman  may  be  appointed  executrix ;  and,  if 
her  husband  allow  her  to  act,  she  is  clothed  by  the  will 
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1858.        with  all  the  same  powers  as  if  she  were  a  feme  sole. 

Pembebtoh    I^  is,  however,  kid  down,  that  she  cannot  take  upon 

Cbapvah.     ^^^  ^®  oflSce  without  the  consent  of  her  husband,  so  as 

to  chai]ge  him  with  liability  for  her  acts,  and  that  he  may 

interfere  and  prevent  her  from  acting  as  execotriz. 

This  restriction  upon  the  authority  of  a  feme  covert 
as  executrix  was  introduced  for  the  protection  of  the 
husband ;  and  it  ought  not  to  be  extended  beyond  what 
is  necessary  for  that  purpose.  In  the  present  case,  as 
between  the  testator's  estate  and  the  debtor,  the  debt 
has  been  paid  to  a  person  appointed  by  the  testator  as 
his  agent  to  receive,  and  who  was  capable  of  being  so 
appointed  such  agent,  either  by  act  inter  vivos  or  by  wilL 
The  act  of  receiving  the  money  was  not  wrongful,  and 
could  not  by  itself  in  any  way  affect  the  husband.  The 
case  of  an  infant,  who  might  at  the  common  law  have 
been  executor,  furnishes  an  analogy.  His  acts  in  the 
due  course  of  administration,  as,  for  instance,  receiving 
payment  of  a  debt,  were  valid :  but  his  acts  not  in  the 
due  course  of  administration,  and  by  which,  if  valid,  he 
would  become  guilty  of  a  devastavit,  were  void.  Here, 
for  aught  that  now  appears,  the  money  may  be  forth- 
coming, and  the  wife  ready  and  willing  to  pay  it  to  the 
coexecutor  or  to  the  husband,  so  that  the  husband  could 
not  be  made  liable,  if  indeed  he  could  have  been  so 
supposing  that  she  had  squandered  it  away.  Moreover, 
the  husband  may,  at  some  future  time,  retract  his  refusal 
and  permit  his  wife  to  act  as  executrix.  If  that  should 
happen,  the  payment  being  now  held  inoperative,  absurd 
consequences  would  follow,  too  obvious  to  need  being 
pointed  out. 

It  has  been  suggested,  indeed,  that  the  authority  of 
the  husband  is  given,  not  merely  for  his  benefit,  but  also 
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for  the  benefit  of  the  estate,  and  to  prevent  its  being        1858. 
squandered  by  an  irresponsible  person.      This  how-    pb^bbetoh 
ever  is,  so  far  as  I  am  aware,  quite  novel,   and  not     chapman 
in  harmony  with  the  rest  of  the  law  upon  this  sub- 
ject    Indeed,  there  is  nothing  to  prevent  a  testator 
from  appointing  as  his  executor  an  insolvent  spendthrift, 
nor  to  enable  the  Probate  Court  to  require  security  before 
granting  probate  to  such  a  person.     Nor  do  I  see  why 
honest  debtors  should  be  made  to  pay  twice  over,  even 
for  the  sake  of  paying  honest  creditors,  if  any  there  be 
in  this  case,  once. 

I  am  therefore  of  opinion  to  affirm  the  judgment  of 
the  Queen's  Bench. 

The  Lord  Chief  Baron,  and  my  brothers  Martin  and 
Channel^  are  also  of  opinion  that  the  judgment  of  the 
Queen's  Bench  ought  to  be  affirmed.  My  brothers 
Cresstoett  and  Crowdery  so  far  as  they  heard  the  argu- 
ment, are  of  the  same  opinion ;  and  such  also  is  the 
impression  of  my  brother  fVilUams. 

Judgment  affirmed. 


Monday, 
July  5th. 

Mabtin  B.,  at  the  conclusion  of  the  judgments  on  this  Party  in  tho 
day,  stated,  as  a  general  rule,  that,  where  the  judgments  cheqaer  Cham. 
of  the  Courts  below  were  affirmed  in  the  Court  of  Exche-  co8t"f)here7he 
quer  Chamber,  they  were  to  be  affirmed  with  costs.  iot^u^lffirmcd. 
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(11).  By  a  passenger  against  the 
owners  of  a  crew,  paid  hj  them, 
and  supplied,  with  the  ship,  to  a 
third  person  for  hire,  for  the  negli- 
gence of  such  crew,  899.  Master 
and  Servant,  II. 

ii.  When  it  does  not  lie. 

(1).  Onbehalf  of  an  infant  of  tender 
jrears,  for  injury  caused  by  the 
joint  negligence  of  defendant  and 
the  party  who  had  charge  of  the 
infant,  719.    Negligence^  L  ii. 

(2).  For  money  had  and  received, 
by  transferee  of  shares,  on  the 
ground  of  failure  of  consideration, 
to  recoyer  back  the  purchase  mo- 
ney, paid  by  him  witn  full  know- 
ledge of  the  facts,  887.  Cantraetj 
VL  yii. 

II.  Limitation  of.    Statute  of  LimitO' 
tians. 

III.  Proceedings  before  trial. 

L  Notice  of  action. 

Action  against  a  railway  company. 
Flea,  that  a  month*s  notice  of  ac- 
tion was  not  given,  as  prescribed 
by  the  special  Act :  proper  form  of, 
837.  EailuKttis  CkaiMU  dmeoUdO' 
turn  Act, 

ii.  Writ  of  summons. 

Action  on  a  judgment.  Particulars 
may  be  indorsed  on  the  writ,  and 
judgment  signed  on  non-appear- 
ance, under  sects.  25,  27,  of  The 
Common  Law  Procedure  Act,  1852, 
884.  Common  Law  Procedure  Actty 
L  (1). 

iii.  Pleading.  Pleading. 
lY.  Proceedings  at  trial. 

i.  Evidence.    Evidence. 

ii.  Damages.  Damages. 
y.  Proceedings  afler  trial. 

Costs.     Costs. 

ADJUDICATION. 

Of  settlement.    Poor, 


ADMINISTRATOR. 
Executor  and  Administrator. 

AGENT. 
Principal  and  Agent. 


CoOs. 


ALLOCATUR. 


APPEAL. 


I.  Right  of. 

i.  To  the  Superior  Courts. 

(1).  Does  not  lie  to  Q.  B.  agiunst  the 
taxation  of  costs  by  registrar  of 
county  court,  under  stat.  19  &  20 
VicL  e.  108.  #.  84.  Q.  B.  will  dis- 
miss with  costs,  123.  Couiihf  Court 
I.  (2). 

(2).  Appeal  from  county  court,  under 
Stat  13  &  14  Viet.  e.  61.  s.  14.  Se* 
curity  for  cosis,  within  what  time 
to  be  given,  504.     Costs,  IL 

ii.  To  Quarter  Sessions. 

From  the  decision  of  Petty  Sessions, 
as  to  the  utility  of  a  highway, 
by  the  parties  dedicating,  69. 
Highway  Act,  1. 

IL  Notice  of. 

Appneal  against  an  order  of  removal : 
within  what  time  it  may  be  made. 
Rule  as  to  notice  of  trial  and  entiy 
of  appeal. 

Parties  appealing  against  an  order 
of  removal  are  entitled  to  take  die  . 
full  number  of  days  given  by  stat. 
11  &  12  Vict.  e.  31.  #.  9.  If  at  the 
expiration  of  those  da^s  there  is  time 
to  give  effectual  notice  of  trial  for  the 
next  sessions,  it  should  be  done;  if 
there  is  not  time  for  such  notioeof 
trial,  the  appeal,  if  it  be  practicable, 
ought  to  be  entered  and  respited  at 
the  next  sessions ;  and  it  is  too  late 
to  enter  it  at  a  subsequent  sessions. 
Regina  v.  Justices  of  West  Riding, 
713. 

III.  Proceedings  at. 
i.  In  Superior  Courts. 


APPELLANT. 
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Case  stated,  under  stat.  20  &  21  Vict, 
c.  43.  Kotice  to  respondent :  when 
appellant  may  be  beard,  on  non- 
appearance of  respondent,  469. 
rawnhroher. 

ii.  At  Quarter  Sessions. 

Magistrates  cannot  determine,  when 
interested,  100.    Juriadictiofu  III. 

0). 

lY.  Application  to  Q.  B.  for  mandamus 
to  Quarter  Sessions  to  enter  continu- 
ances and  hear  appeal :  within  what 
time  to  be  made,  2^3.  Mcmdamua^  II. 

APPELLANT. 
AppeaL 

APPRENTICESHIP. 
Settlement  bj.    Poor^  L  i.  (2). 

ARBEST. 

I.  Capias  under  stat.  1  &  2  Vid.  c.  110. : 
when  fraudulent  and  illegal. 

A  creditor,  by  a  concerted  fraud, 
induced  his  debtor,  who  resided  n- 
broad,  to  come  to  England,  and  im- 
mediately had  him  arrested  by  order 
of  a  Judge.  The  facts  being  made  to 
appear  by  affidavit,  this  Court,  by 
rule,  set  aside  the  whole,  as  an  abuse 
of  the  process  of  the  Court.  Stein  v. 
Valkenhw/sen,  65. 

II.  What  is  a  sufficient  taking  to  con- 
stitute an  arrest. 

A  sheriff's  officer,  in  execution  of 
a  ca.  sa.,  put  his  hand  into  the 
debtor's  dwelling  house,  by  an  open- 
ing in  a  window  caused  Dy  a  pane 
having  been  broken  in  the  scuffle, 
but  not  by  the  officer,  touched  the 
debtor,  who  was  inside  the  house,  and 
said,  "You  are  my  prisoner."  He 
was  unable  then  to  secure  the  person 
6f  the  debtor;  but  he  thereupon 
broke  open  the  outer  door  of  the 
house,  and  seized  the  debtor. 

Held,  by  the  Court  of  Exchequer 
Chamber,  affirming  the  judgment  of 
the  Court  of  Queen*8  Bench,  that  the 
officer  had  acted  legally,  the  arrest 
having  been  effected  by  touching  the 
debtor,  and  the  subsequent  breidcing 

£.  B.  &  £.  3  Z     , 


of  the  outer  door  being  justifiable  for 
the  purpose  of  taking  into  custody 
the  debtor  so  aiTested.  Sandon  v. 
Jervw,  935. 

ASSIGNMENT. 

I.  To  trustees,  for  benefit  of  creditors, 
of  "all  personal  estate  and  effects," 
and  "all  writings,"  &c.  Trover  by 
trustees  against  executrix  of  assignor, 
for  a  policy  on  his  life :  measure  of 
damages. 

il.,  by  deed,  conveyed  all  his  ])ro- 
perty  to  trustees  for  the  benefit  of 
nis  creditors.  The  conveyance  con- 
tained general  words,  amongst  others 
"  all  and  singular  other  the  personal 
estate  and  effects  whatsoever,"  and 
all  "  writings"  belonging  to  the  same. 

He  was  possessed,  at  the  time,  of  a 
policy  of  insurance  on  his  own  life, 
the  existence  of  which  was  not  known 
to  the  trustees,  and  which  remained 
in  his  possession.  He  died :  the  trus- 
tees, having  afterwards  learned  the 
existence  of  the  policy,  claimed  it 
from  his  executor,  who  refused  to 
deliver  it  up,  and  who  obtained  the 
money  from  the  insurance  office. 

Held,  by  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court 
of  Q.  B.,  that  the  legal  property  in 
the  writing,  and  the  beneficial  interest 
in  the  contract,  passed  to  the  trustees 
by  the  deed ;  that  they  might  main- 
tain trover  for  the  policy  against  the 
executor;  and  that  the  proper  mea- 
sure of  the  damages  under  the  cir- 
cumstances was  the  amount  of  the 
money  obtained  by  it.  WaUon  v. 
McLean,  75. 

II.  By  a  client  to  his  attorney,  of  the 
subject  matter  of  a  suit,  as  security 
for  costs  :  not  void  for  champerty  or 
maintenance,  806.     Contract,  Vl.  iv. 

IIL  Of  life  policy,  and  covenant  to  pay 
the  premiums :  does  not  constitute  a 
liability  to  pay  money  upon  a  contin- 
gency, within  sect.  178  of  stat.  12  &  13 
Vict,  e,  106.,  914.  Bankrupt  Law 
Consolidation  Act, 

ASYLUM. 
County  Lunatic.    Poor,  I.  i.  (1). 
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ATTORNEY. 


BILLS  OF  EXCHANGE.  See. 


ATTORNEY. 

L  Employed  by  Commissioners  elected 
annually  under  a  local  Act :  his  rights 
and  remedies  as  against  subsequent 
Commissioners,  107.     C<mtracty  IL 

II.  Actions  by,  on  two  separate  bills  of 
costs :  consolidation,  243.  Costs^  111. 
i.  (8). 

III.  Assignment  to,  by  client,  of  the 
subject  matter  of  a  suit,  as  security 
for  costs,  806.     Contract^  VI.  iv. 

AUCTION. 
Vendor  and  Vendee^  111. 

AUDITORS. 

I.  Poor  Law.    Poor^  II.  ii. 

II.  For  parish,  under  Metropolis  Local 
Management  Act.  Afeiropolis  Local 
Management  Acty  IV. 

BANKRUPT   LAW   CONSOLIDA- 
TION ACT,  1849. 

(12  &  13  Vict.  c.  106.). 

Sect.  178.  Liability  to  pay  money  on  a 
contingency :  proof  of  demand.  Does 
not  apply  to  a  claim  upon  a  covenant 
to  pay  the  premiums  of  life  policies 
assigned  as  security. 

Defendant,  being  indebted  to  plain- 
tiff*, assigned  to  him,  as  security,  an 
insurance  on  defendant's  life,  and  an 
insurance  on  the  life  of  defendant's 
wife,  and  covenanted  to  pay  the  pre- 
miums. Plaintiff*  sued  defendant  on 
this  covenant,  assigning  as  a  breach 
that  defendant  had  not  paid  the  pre- 
miums. Defendant,  to  this  breach, 
pleaded  his  bankruptcy  and  cevtifi- 
cate,  averring  that  they  had  occurred 
after  the  execution  of  the  deed,  but 
not  that  they  had  occurred  after  the 
breaches  had  taken  place. 

Held,  on  demurrer  to  the  plea,  by 
the  Court  of  Exchequer  Cnamber, 
affSrroing  the  judgment  of  the  Court 
of  Queen's  Bench,  that  the  plea  gave 
no  answer  to  the  declaration,  the 
claim  not  being  in  respect  of,  nor  a 
liability  to  pay  money  upon,  a  contin- 


gency, within  sect.  178  of  The  Bank- 
ruptcy Law  Consolidation  Act,  1849, 
12  &  18  Vict.  c.  106.  Warhurg  v. 
Tucker,  914. 

BARON  AND  FEME. 
Husband  and  W\fe. 

BILLS     OF     EXCHANGE     AND 
PROMISSORY  NOTES. 

I.  Forms  of. 

(1).  Bill  of  exchange  drawn  upon  a 
limited  company,  "signed"  by  their 

.  officer,  withm  sect.  31  of  The  Joint 
Stock  Companies  Act,  1856. 

P.  directed  a  bill  to  a  company  of 
limited  liability,  by  the  name  of  The 
S.  W,  Steam  Pacltet  Company,  ite  full 
name  being  The  S.  W,  Steam  Packet 
Company,  Limited.  J,  M,,  who  was 
secretary  to  the  Company,  wrote 
across  it  "Accepted,  payable  at 
Messrs.  B,  jr  Co.  J.  Af.,  secretary 
to  the  said  Company.**  The  bill  was 
not  honoured. 

Held,  on  demurrer  to  a  plea,  that 
J.  M.  was  personally  liable  to  P., 
under  The  Joint  Stock  Companies 
Act,  1856  (19  &  20  Vict.  c.  47.),  *•  31. 
Penrose  v.  Martyr,  499. 

(2).  Promissory  note.  "  As  per  me- 
morandum of  agreement.** 

"  I  promise  to  pay  to  J.  S.  or  hu 
order,  at  three  months  alter  date,  the 
sum  of  100/.  as  per  memorandum  of 
agreement.    H.  ^.'* 

Held,  that  a  promissory  note  in 
this  form  was,  on  the  face  of  it,  an 
unconditional  promise  to  pay,  and 
was  negotiable  under  stat.  3  &  4  Ann, 
c.  9. 

If  the  effect  of  the  agreement  be  to 
make  the  promise  conditional,  it  is 
on  the  deiendant  to  shew  that,  by 
setting  out  the  agreement  in  his  plea. 
Jury  V.  Barker,  459. 

II.  Action  on. 

Action  by  payees  of  a  promissory  note 
against  jomt  and  several  makers. 
Plea,  that  one  of  plaintiffs  was  one 
of  joint  makers,  and  therefore  liable 
to  contribution ;  held  bad. 


BIRTH  SETTLEMENT. 


CARRIERS. 
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Action  by  A,  and  P.,  p&yees  of  a 
joint  and  several  promissory  note, 
against  C,  one  of  the  makers.  Pica, 
that  the  said  note  was  made  (setting 
it  out)  by  B.y  one  of  the  plaintiffs, 
the  defendant,  and  another :  and  that 
the  defendant,  in  case  the  plaintiffs 
were  to  recover  from  him  in  that  ac- 
tion the  amount  of  the  said  note, 
would  be  entitled  to  call  on  B,  for 
contribution. 

On  demurrer,  held  a  bad  plea,  as 
being  no  answer  to  the  action  upon 
the  several  contract  by  C. 

Semble,  per  Lord  Campbell  C.  J., 
that,  even  if  the  plea  had  been  good, 
a  replication,  averring  that  the  plain- 
tiffs made  the  said  note  only  aa  sure- 
ties for  third  parties,  would  have 
been  a  good  answer.  Beecham  y. 
Smithy  442. 

BIRTH  SETTLEMENT. 
P<wr,  L  i.  (1). 

BOARD  OF  WORKS. 

Under  Metropolis  Local  Management 
Act.  AieiropoUs  Local  Management 
Act,l. 

BOND. 

L  Bond  charging  poor  rates  with  repay- 
ment, in  five  years,  of  expences  of 
parish  survey :  held  a  charse  on  the 
poor  rates  generally,  246.    Motet  IV. 

H.  Bond  by  principal  and  surety,  for 
due  performance  by  the  former  of  the 
office  of  treasurer  to  a  borough,  ap- 
pointed under  stat.  5  &  6  TF.  4,  c.  76. 
Duration  of  surety's  liability,  660. 
Municipal  Corporations  Reform  Act^ 

III.  Bond  not  to  practise  as  a  surgeon 
within  certain  limits.  Assessment  of 
damages  for  breach  of  condition,  563. 
Damage*^  III. 

BREACH. 

Of  condition  in  a  bond  not  to  practise 
aa  a  surgeon  within  certain  limits. 
Assessment  of  damages,  563.  Da^ 
magfSf  HI. 

3z2 


BREACH  OF  PROMISE  OF  MAR. 
RIAGE. 

Contract,  VI.  i,  ▼. 

BUILDING  AOT. 

Metropolitan.      Metropolitan  Building 
Act. 

BURGESS  LIST. 
Municipal  Corporations  Reform  Act,  L 

BURIAL  ACTS. 

(15  &  16  Vict.  c.  85.     16  &  17  Vict. 
c.  134.     18  &  19  Vict.  c.  128.). 

Stat.  15  &  16  Vict  c.  85. 

Sect*.  10. 52.  What  is  a  "parish"  for 
which  a  Burid  Board  may  be  formed. 

Stat.  15  &  16  Vict.  c.  85.,  autho- 
rizing  the  formation  of  a  Burial  Board 
in  a  "  parish,"  is  applicable  to  a  parish 
not  having  separate  overseers,  nor 
separately  maintaining  its  poor.  Sect. 
52,  the  interpretation  clause,  extends 
the  meaning  of  the  word  to  places, 
not  parishes,  having  separate  over- 
seers and  separately  maintaining  their 
own  poor,  but  does  not  exclude  pa- 
rishes which,  for  any  reason,  do  not 
fulfil  those"  conditions.  [Reginav.  Sud* 
bury  Burial  Board,  264. 


Arrest. 


CAPIAS. 


CARRIERS. 


Action  for  negligence  against  railway 
Company,  as  carriers:  pleas  of  "special 
contract**  and '"just  and  reasonable*' 
"condition**  under  the  Railwav  Traffic 
and  Canal  Act.  Evidence  explanatory 
of  "  not  insured.*' 

The  agent  of  plaintiff,  by  his  orders, 
delivered  to  defendants,  a  railway 
Company,  some  marbles  for  carriage ; 
and,  in  answer  to  inquiries  by  de- 
fendants as  to  the  terms  upon  which 
the  marbles  were  to  carried,  wrote  to 
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defendants,  inquiring  the  "rate  of 
insurance  on  marble.*'  Afterwards, 
one  W'l  (»n  behalf  of  the  agent,  had 
an  interview  with  defendants,  who 
informed  him  of  their  charges  for 
carrying  marbles  uninsured  and  in- 
sured, respectiTcIy.  A  printed  notice 
of  conditions  had  been  previously  sent 
to  the  agent  by  the  defendants.  One 
of  the  conditions  was  **that  the  Com- 
pany shall  not  be  responsible  for  the 
loss  of  or  injury  to  any  marbles** 
"  unless  declared  and  insured  accord- 
ing to  their  Talue.**  W.,  after  the 
interview,  and  after  the  conditions 
had  been  sent  to  the  plaintiff's  agents, 
wrote  to  defendants,  signing,  on  be- 
half of  the  agents,  **  Please  to  forward 
the  three  cases  of  marble,  not  insured, 
as  directed,  to*'  &c.  The  marbles 
were  forwarded  hj  defendants,  and, 
while  on  their  premises,  were  damaged, 
without  wilful  negliffence  of  defend- 
ants. Plaintiff  sued  defendants,  as 
common  carriers,  for  the  damage. 
Defendants  pleaded,  among  other 
things :  4,  that  the  marbles  were  de- 
livered under  a  special  contract, 
signed  by  the  person  delivering  them 
(setting  out  the  contract  in  the  terms 
of  the  printed  condition),  and  that 
they  were  not  declared  or  insured, 
&c. ;  5,  that  the  marbles  were  de- 
livered subject  to  a  reasonable  con- 
dition (settmg  out  the  printed  con- 
dition as  befoie)  made  by  defendants, 
and  assented  to  by  plaintiff,  and  that 
they  were  not  declared  or  insured, 
&c.  The  Judge,  at  the  trial,  held 
the  condition  to  be  reasonable. 

Held,  by  the  Court  of  Q.  B.  (Lord 
Campbell  C.  J.  and  Cromptan  J.,  dissen- 
tiente  Erie  J.J,  1.  That  TF.*s  letter 
did  not,  upon  the  face  of  it,  amount  to 
a  "special  contract**  to  the  effect 
stated  in  plea  4,  within  the  4th  proviso 
of  sect.  7  of  The  Railway  Traffic  and 
Canal  Act,  17  &  18  Vict.  c.  31.:  that 
oral  evidence  was  not  admissible  to 
shew  that  the  words  "not  insured** 
must  have  been  intended  by  plaintiff 
to  refer  to  the  printed  conditions  of 
the  Company  with  respect  to  unin- 
sured marbles:  and  that  therefore 
the  4th  plea  was  not  proved.  2.  That 
the  condition  in  the  5th  plea  men- 
tioned could  be   binding  only  as  a 


special  contract  with  respect  to  re* 
ceiving,  forwarding,  and  delivering 
goods,  and  therefore  required  to  be 
signed,  under  the  4th  proviso  in  sect. 
7,  hj  the  owner  or  the  person  de- 
livermg :  that  the  5th  plea  was  there- 
fore bad,  and  plaintiff  entitled  to 
judgment  on  it :  and  further,  that,  as 
there  was  no  binding  assent,  as  alleged, 
bv  the  plaintiff  to  such  condition, 
plaintiff  was  entitled  to  the  verdict  on 
that  plea  also.  Judgment  for  the 
plaintiff. 

Held,  by  the  Exchequer  Chamber 
(PoOock  C.  B.,  Martin  B.,  Watson  B^ 
CharmeU  B.,  and  WiUes  J.,  dissentiente 
Williams  J.),  reversing  the  judgment 
of  the  Coui-t  of  Q-  B.  as  to  the  4th 
plea  (the  5th  having  been  abandoned 
on  argument),  that  the  4th  proviso, 
as  to  signed  special  contracts,  in 
sect.  7  of  Stat.  17  &  IS  VicL  e.  31., 
referred  to  contracts  of  the  same 
kind  as  those  mentioned  in  sect.  6  of 
the  Carriers  Act,  11  (?.  4  &  1  TT.  4. 
c.  68. 

That  the  letter  of  IF.,  signed  on  be- 
half of  the  persons  delivering  the 
goods,  coupled  with  the  forwarding 
of  the  marbles  in  pursuance  of  that 
letter,  constituted  a  sufficient  special 
contract  in  the  form  prescribed  by 
the  4th  proviso  in  sect.  7  of  stat. 
17  &  18  Vict.  c.  31. 

That  that  letter  might  be  read  with 
reference  to  the  other  correspondence 
and  evidence  given  at  the  trial. 

And  that,  so  read,  or  read  either 
by  itself,  or  according  to  the  ordinary 
understanding  of  language  used  be- 
tween carriers  and  their  customers, 
or  with  reference  to  the  general  pro- 
visions of  the  Carriers  Act,  the  terms 
of  the  contract  were  those  alleged  in 
the  plea ;  and  that  the  4th  plea  was 
therefore  proved.  Peek  v.  North  Staf- 
fordshire Itailway  Company^  ^S, 

CASE  STATED. 
Under  stat.  20  &  21  Vict.  c.  43.    Notice 
to  respondent:    proceedings  on  his 
non-appearance,  469.    Pawniroher. 

CERTIFICATE. 
Under  Customs  Clauses  Consolidation 
Act.     Customs  Clauses  CotuoUdation 
Act, 
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CERTIORARI. 

When  it  lies,  and  does  not  lie,  in  par- 
ticular cases. 

I.  Lies  to  quash  the  confirmation,  bj 
Quarter  Sessions,  on  appeal,  of  a 
conviction,  when  some  of  the  magis- 
trates at  Quarter  Sessions  are  inte- 
rested, 100.    Jurisdictumy  III.  i. 

II.  Will  not  be.granted,  for  the  purpose 
of  bringing  error  on  the  record  of  a 
conviction,  in  a  colonial  court,  for  a 
criminal  offence,  without  the  Attorney 
General's  fiat,  828.    Error. 

CHAMPERTY. 
Contract^  VI.  iv. 

CHARTER  PARTY. 
Ship,  IV. 

CHATTELS 
Of  felons.    Fehn, 

CLERK. 
Appointed    bj   Commissioners    elected 
annually  under  h  local  Act :  his  rights 
and  remedies  against  subsequent  Com- 
missioners, 107.     Contract^  II. 

CLERK  OP  THE  PEACE. 

For  Westmituter.  His  present  duties 
and  emoluments,  under  stat.  7  &  8 
Vict,  c,  71. 

Stat.  7  &  8  Vict,  c.  71.,  after  abo- 
lishing the  sessions  for  the  City  and 
Liberty  of  Westminster^  and  directing 
that  the  county  sessions  for  Middlesex 
shall  be  holden  by  adjournment  within 
the  City  and  Liberty,  enacts,  by  sect. 
13,  that  the  persons  holding  the  seve- 
ral offices  of  nigh  bailiff  of  TFtf«6iiin«fer, 
clerk  of  the  peace,  and  all  other  officers 
of  the  court  of  sessions  of  the  peace 
for  the  said  City  and  Liberty,  shall, 
so  long  as  they  shall  be  entitled  to 
hold  their  several  offices,  execute  the 
duties  and  be  entitled  to  the  emolu- 
ments, within  the  said  City  and  Li- 
berty, of  the  several  offices  of  sheriff, 
clerk  of  the  peace  and  other  corre- 
sponding offices  of  the  county  of 
Middlesex. 

Held,  that  this  extends  only  to  the 
persons  holding  the  offices  in  the  City 


and  Liberty  at  the  time  of  the  Act 
passing.  By  the  Court  of  Exchequer 
Chamber,  the  Court  of  Q.  B.  having 
been  equally  divided.  Nicholson  v. 
EUis,  267. 

COLLECTOR. 

Of  poor  rates.    Bate  III.  (1). 

COLLOQUIUM. 
EmdencCi  II.  ii. 

COMMISSION. 

To  examine  witnesses,  directed  by  one 
of  the  Superior  Courts  to  a  foreign 
tribunal. 

A  commission,  having  been  issued 
in  this  cause  addressed  to  individual 
commissioners  to  examine  witnesses 
at  Pesth,  was  sent  back,  unexecuted, 
through  the  Austrian  embassy,  on  the 
ground  that  the  Austrian  Government 
did  not  permit  any  but  the  tribunals 
of  the  country  to  examine  witnesses  in 
Humtary.  llib  Court  made  absolute 
a  rule  directing  a  commission  to  issue 
directed  to  the  Imperial  Royal  Provin- 
cial Court  at  Pesthy  to  examine  the  wit- 
nesses.   Fischer  v.  Izataray^  821. 

COMMON      LAW     PROCEDURE 
ACTS. 

(1852  :  15  &  16  Vict.  c.  76. 
1845:  17  &  18  Vict.  c.  125.) 

1.  1852. 

i.  Sects.  25, 27.  Indorsement  of  par- 
ticulars. Judgment  on  non-appear- 
ance. 

In  an  action  on  a  judgment,  the 
plaintiff  may  indorse  the  particulars 
on  the  writ  of  summons,  under  sect.  25 
of  The  Common  Law  Procedure  Act, 
1852  (15  &  16  Vict.  c.  76.),  and,  on 
non-appearance,  sign  judgment  under 
sect.  27.    HodsoU  v.  ^Baxter,  884. 

ii.  Sect.  61.  Schedule  (B.).  Proper 
form  of  declaration  in  libel  or  slan- 
der, 846.    Evidence^  U.  ii. 

iii.  Sect.  169.  Schedule  (A.),  Ko.  13, 
s.  180.  Joinder  of  tenants  in  com- 
mon in  ejectment. 
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Under  sect  169,  Scbed.  (A.)  No.  | 
13,  and  sect.  180,  of  The  Common 
Law  Procedure  Act,  1852  (15  &  16 
Viet,  e.  76.),  two  tenants  in  common 
ma  J  join  in  a  writ  of  ejectment,  stating 
that  thej,  or  some  or  one  of  tbem, 
claim  to  be  entitled:  and  the  whole 
of  the  property  to  which  they  are 
entitled  in  common  may  be  recovered 
on  such  writ.     EBiu  t.  ElliiSj  81. 

XL  1854. 

i.  Sects.  60,  67.  Garnishee  clauses. 
What  is  a  "  debt.** 

The  garnishee  clauses  in  The  Com- 
mon Law  Procedure  Act,  1854  (17  & 
18  Vict.  c.  125.  M.  60,67.),  apply  only 
where  there  is  an  existmg  debt  due 
from  the  garnishee  to  the  judgment 
debtor,  though  the  time  of  payment 
may  be  postponed.  Therefore  this 
Court  refused  a  rule  to  attach  the 
amount  for  which  the  judgment  debtor 
had  obtained  a  verdict  against  a  third 
person  in  an  action  for  unliquidated 
damages,  no  judgment  having  been 
yet  Higned,  and  the  amount  therefore 
not  being  a  debt.  J(mes  y.  Tkomp' 
MOtij  63. 

ii.  Sect.  85.  Equitable  replications, 
by  real  plaintiflT,  bringing  action  in 
the  name  of  a  nominal  plaintiff,  to 
pleas  of  payment  &c.  to  such  no- 
minal plamtifi. 

Declaration  by  ship  owner,  upon  a 
charter  party,  for  non-payment  of 
freight  by  charterer,  ana  on  a  com- 
mon count  for  money  payable  for 
freight  and  on  an  account  stated. 

Pleas :  1 ,  to  first  count,  discharge 
of  defendant  by  plaintiff*  before  breach. 
2,  to  residue  of  declaration,  Pay- 
ment. 3,  (on  equitable  grounds)  to 
whole  declaration,  parol  release  of 
plaintiff  by  defendant  after  cause  of 
action  accrued.  Replications,  on  equi- 
table grounds,  to  these  pleas :  That, 
before  cause  of  action  accrued,  and 
before  release  or  discharge  of  defend- 
ant by  plaintiff,  or  payment,  all  the 
right,  title  and  interest  of  plaintiff  in 
the  said  ship,  and  in  the  said  charter 
party,  was  assigned  to  S.^  and  then 
occame,  and  are  now,  vested  in  him, 
of  which  defendant  had  notice  before 


the  allied  release  or  discharge  of 
defendant  hj  plaintiff,  or  payment: 
that  pUintiff  released  and  ^scfaarged 
defendant,  and  made  the  payment, 
without  the  authority,  knowledge  or 
consent  of  S. ;  that  the  release  and 
discharge  were  given  by  the  plaintiff 
to  defendant,  and  obtained  by  defend- 
ant from  plaintiff,  and  the  payment 
made,  fraudulently,  and  with  the  in- 
tent to  defraud  o.,  and  prevent  him 
from  recovering  in  respect  of  the  said 
causes  of  action  :  and  that  the  action 
was  brought  by  S.  in  the  name  of 
plaintiff,  on  behalf  of  S. :  that  plaintiff 
had  no  interest  in  the  said  actum,  and 
that  it  had  been  commenced  and  car- 
ried on  for  the  sole  use  and  benefit, 
and  at  the  sole  ezpence  and  cost,  of  S. 
On  demurrer,  neld  a  good  replica- 
tion on  equitable  grounds,  within 
sect.  85  of  The  Common  Law  Proce- 
dure Act,  1854  (17&  18  Vict,e.  125.). 
De  Pothomer  v.  De  Mattos^  461. 


COMPANY. 

I.  Construction  of  Acts  relating  to  Com- 
panies. 

i.  Waterworks  Clauses  Act  (10  &  11 
Vict,  c.  17.). 

What  is  water  for  domestic  use,  with- 
in sect.  35.,  176.     WatenDorki. 

ii.  Railways  Clauses  Consolidation 
Act  (8  &  9  Vict.  c.  20.). 

What  is  the  "principal  office"  of  a 
railway  Company,  within  sect.  138, 
837.  EaUusayB  Clauses  CamoUda' 
turn  Act. 

iii.  Railway  Traffic  and  Canal  Act 
(17  &  18  FiV^.c.  31.). 

Special  contracts  by  railway  Company, 
under  sect.  7,  958.     Carriers, 

iv.  Joint  Stock  Companies  Act  (19  & 
20  Vict.  c.  47.). 

Sect.  31.  Bill  of  exchange,  drawn  on, 
and  accepted  by,  officer  of  Company, 
499.  Bills  of  Exchange  and  Pro-, 
missory  Notes,  I.  i. 


II.  Contracts  by  Companies. 


COMPOSITION. 
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i.  By  railway  Companies,  as  carriers, 
958.     Carriers, 

ii.  By  banking  Company.  Transfer 
of  shares,  887.     Contract  VL  vii. 

ill.  Bill  of  exchange,  drawn  upon  a 
limited  Company.  What  amounts 
to  a  »*  signing '  by  their  officer, 
within  The  Jomt  Stock  Companies 
Act,  1 856, 499.  BUU  of  Exchange 
and  Promissory  Notes,  I.  i. 

iv.  Insurance  Company.  Due  execu- 
tion of  a  policy  by  directors,  but 
without  the  previous  authorization 
required  by  the  deed  of  settlement : 
good  as  against  the  Company,  183. 
Contract,  IV. 

III.  Actions  against  Companies. 

i.  Against  a  railway  Company,  for 
libel.  What  amounts  to  implied, 
and  what  (semble)  to  express, 
malice  in  them,  115.    Libel,  1.  i. 

ii.  Against  a  railway  Company  for 
negligence,  958.  Carriers,  719. 
Negligence,  I.  ii. 

iii.  On  insurance  policies.  Contract. 
Insurance. 

COMPOSITION. 
Of  tithes,  I.    iJote,  1.(1). 

CONDITION  PRECEDENT. 
Contract,  VI.  vi. 

CONDITIONS  OF  SALE. 
Vendor  and  Vendee,  III. 

CONSIDERATION. 
Failure  of.     Contract,  VI.  vii. 

CONSTABLES. 

Appointment  of,  under  stat.  5  8c  6  Vict. 
e,  109.  Duty  of  vestry,  summoned 
for  the  purpose  of  making  out  a  list 
of  persons  competent  to  serve. 

Under  sects.  2  &  3  of  sUt.  5  &  6 
Vict.  c.  109.,  where  justices  issue  a 
precept  to  overseers  requiring  them 


to  return  a  list  of  a  competent  num- 
ber of  men  in  their  parish  to  serve  as 
constables,  and  the  overseers  accord- 
ingly summon  a  vestry  within  the 
fourteen  days  after  receiving  the 
precept,  prescribed  in  sect.  3,  the 
vestry  has  no  discretion,  but  must 
make  out  the  list. 

Therefore,  where  such  vestry,  hav- 
ing met  in  obedience  to  the  precept, 
had  adjourned  for  a  twelvemonth,  and 
made  no  return,  this  Court,  on  motion 
made  afler  the  expiration  of  the  four- 
teen days,  issued  a  mandamus  com- 
manding the  overseers  to  summon  a 
vestry  tor  the  purpose  of  making  out 
and  returning  a  list. 

Although  the  affidavits  in  support 
of  the  rtue  disclosed  no  ground  for 
considering  the  appointment  of  the 
parochial  constables  to  be  necessary, 
and  although,  in  opposition  to  the 
rule,  it  was  deposed  that  the  inhabit- 
ants considered  the  appointment  of 
parochial  constables  to  be  superfluous 
and  uselessly  expensive,  a  paid  police 
having  been  appointed  under  stat. 
19  &  20  Vict.  c.  69. 

And  although  it  was  also  deposed 
that  the  parochial  constables  of  the 
preceding  year  were  ready  to  serve 
on.  Regina  y.  Overseers  of  North 
Bierley,  519. 

CONTINUANCES. 
AjppeaL,  II.,  IV. 

CONTRACT. 

(By  charter  party.)    Ship,  FV. 

(Of  insurance.)    Inswrance. 

(By  lease).    Landlord  and  Tenant,  I. 

Fust:  Contracts  by  corporations.  Their 
rights  and  liabilities. 

I.  Special  contract  by  railway  Company, 
under  The  Railway  Traffic  and  Canal 
Act.  Oral  evidence  to  explain,  958. 
Carriers. 

II.  Bv  Commissioners,  elected  annually 
under  a  local  Act ;  rights  and  reme- 
dies of  a  clerk,  appointed  by  them 
under  the  Act,  against  subsequent 
Commissioners. 
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Commiflsiofien  were  tppointed,  to 
be  annuallj  elected,  for  executing  a 
local  Act  (9  O,  4.  c.  xxvi.).  They 
had  power  to  lerj  rates.  Bj  the  Act 
thej  bad  power  to  appoint  clerks  and 
other  officers,  and  to  paj  them  salaries 
ont  of  the  money  to  be  raised  under 
the  Act.  Thej  had  power  to  execute 
many  works.  By  the  Act  they  might 
sue  and  be  sued  by  their  clerk ;  and 
the  Commissioners  were  exempted 
from  personal  liability  for  any  con. 
tracts  entered  into  by  them  as  Com- 
missioners. 

Held,  that  a  clerk,  appointed  by 
the  Commissioners  for  one  year,  might 
maintain  an  action  for  his  salary 
against  the  clerk  of  the  Commissioners 
in  a  subsequent  year. 

Held,  abo,  that  it  was  within  the 
scope  of  the  authority  of  the  Commis- 
sioners to  employ  an  attorney;  and 
that  he  might  recoTcr  in  an  action 
against  the  clerk  of  the  Commissioners 
in  a  succeeding  year.  HaU  t.  Tajflar^ 
107. 

III.  By  a  board  of  ^ardians,  not  under 
seal.  What  are  mcidental  and  neces- 
sary purposes. 

The  ^ardians  of  a  poor  law  Union, 
suspecting  fraud  by  their  clerk  in  the 
Union  accounts,  employed  plaintiff  to 
investigate  them,  and,  during  the  pro- 
gress of  such  investigation,  and  uter 
the  appointment  of  a  new  clerk,  also 
employed  plaintiff  to  make  up  the 
Union  accounts  for  the  last  half  year, 
which  involved  a  fresh  investigation 
by  him  into  the  old  accounts,  rlain- 
tiff  was  employed  under  three  several 
resolutions  of  the  Board  of  Guardians, 
entered  in  their  minute  book  ;  but  no 
contract  was  made  under  the  seal  of 
the  Hoard.  In  an  action  by  plaintiff 
against  the  Board,  for  work  and 
labour, 

Held,  bv  Erie  J.  (dubitante  Cromp- 
ton  J.),  that,  as  the  work  done  hj 
plaintiff  was  incidental  and  necessary 
to  the  purposes  for  which  the  Board 
of  Guardians  were  created,  and  had 
been  performed  by  plaintiff  at  the 
request  of  the  Board,  he  was  entitled 
to  recover,  though  the  contract  was 
rot  under  seal.  Haigh  v.  North 
Bierley  Vnion^  873. 


lY.  Due  execution  of  a  policy  by  diree- 
tors  of  an  insurance  Comnan^,  but 
without  the  previous  aothonzation 
required  by  the  deed  of  settlement : 
good  as  against  the  Company. 

The  deed  of  settlemoit  of  a  life 
assurance  Society,  completely  rois- 
tered under  sUt.  7  &  8  Vict.  e.  110^ 
Srovided,  by  the  20th  section  of  the 
eed,  that  the  common  seal  should 
not  be  affixed  to  any  policies  except 
by  the  order  of  three  directors,  signed 
by  them  and  countersigned  by  the 
manager,  and,  by  sect.  28,  that  every 
policy  should  be  given  under  the  hands 
of  not  less  than  three  of  the  directors 
and  sealed  with  the  common  seal.  By 
sect.  101,  the  books  containing  the 
proceedings  of  the  general  meetings 
and  of  the  board  of  directors  were  to 
be  open  to  the  inspection  of  share- 
holders. A  policy  was  executed,  sealed 
with  the  common  seal,  and  signed  by 
three  directors,  one  of  whom  was 
manager ;  but  Uiere  was  no  previous 
order  made  as  required  bv  the  20th 
section.  The  Company,  in  discussions 
with  the  assured,  treated  the  policy 
as  effective.  Held :  that  they  could 
not  repudiate  their  liability  on  the 
policy,  upon  the  ground  that  the  exe- 
cution was  not  authorized. 

Two  life  assurance  Companies,  P. 
and  A^  were  in  the  habit  of  reassur- 
ing to  each  other  in  respect  of  policies 
granted  to  third  persons  by  the  re- 
assured. B^  the  course  of  business, 
as  any  premium  became  due  from  one 
Company  to  the  other,  the  Company 
entitled  to  the  premium  gave  to  the 
Company  owing  it  a  receipt  for  the 
amount :  on  periodical  settlements  of 
account  between  P,  and  A.  the  pre- 
miums due  on  each  side  were  taken 
into  account,  the  balance  struck,  and 
paid  by  the  party  against  whom  it 
stood.  No  other  payments  passed 
between  P,  and  A.  A  premium  being 
due  from  P.  to  i4..  A,  gave  P.  a 
receipt  for  the  amount.  At  this  time 
A.  was  indebted  to  P. :  the  amount  of 
the  premium  went  into  the  account  in 
the  usual  course  of  business  ;  and,  at 
the  next  settlement,  a  balance  was  due 
from,  ar.d  paid  by.  A,  to  P.  Held : 
that  the  premium  was  paid  at  the  time 
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when  the  receipt  waa  giyen.  Prince 
of  Wales  Assurance  Company  y.  Hard' 
ing,  183. 

Secondly  :  Contracts  bj  indiTidaals. 

y.  Eyidence  explanatory  of  written  con- 
tract. 

i.  Eyidence  as  to  the  class  of  contract. 

(1).  Plaintiffs  sold  to  defendant  I' 50 
tons  best  palm  oil,  expected  to  arrive" 
"per  The  Chalco"  **at  40/.  10*.  per 
ton :"  "  wet,  dirty  and  inferior  oil,  if 
anj,  at  a  fair  allowance.**  The  oil, 
on  arrival,  contained  one  fiflh  only  of 
"  best"  oil.  In  an  action  for  not  ac- 
cepting the  oil : 

Held,  that  oral  evidence  was  admis- 
sible to  shew  that,  according  to  mer- 
cantile usage,  the  contract  in  question 
was  satbfied  if  the  oil  delivered  con  - 
tained  a  substantial  portion  of  *'  best'* 
oil :  and  such  evidence  was  for  the 
jury.    Lucas  v.  BristoWy  907. 

(2).  2>.  M.  ^  Co.,  brokers  in  London, 
being  employed  bj  one  S.  to  purchase 
oU,  dealt  with  T.  ff  M.,  brokers,  who 
were  employed  bj  plaintiff  to  sell  oil, 
without  eitner  broker  disclosing  the 
names  of  their  principals.  D.  M.  Sf 
Co.  delivered  to  T,  ^  M.  a  note  as 
follows :  "  Sold  this  day  for  Messrs. 
T.  Sf  M,  fjo  our  principal  10  tons  of 
oil,  specifying  the  terms  and  price, 
which  was  above  10/.  The  note  was 
signed  D,  M,  A*  Ot?.,  brokers.  Quarter 
per  cent,  brokerage  to  D.  M,  jr  Co. 
D.  M.  if  Co.  did  not  disclose  the  name 
of  their  principal  8.  till  after,  the  lapse 
of  an  unreasonable  time,  when  S.  had 
become  insolvent.  Plaintiff  sued  D. 
M.  if  Co.  for  not  accepting  the  oil, 
laying  the  sale  as  by  himself  to  D.  M. 
4'  Co.  Defendants  denied  the  con- 
tract. On  the  trial,  plaintiff  proved  a 
custom  in  the  trade  that,  when  a  broker 
purchased  without  disclosing  the  name 
of  his  principal,  he  was  liable  to  be 
looked  to  as  principal. 

Held,  by  the  majority  of  the  Court 
of  Exchequer  Chamber  {CocWmm 
C.  J.,  FoUotk  C.  B.,  WiUiams  and 
Crowder  Js.),  affirming  the  judgment 
of  the  Queen*s  Bench,  that  evidence 
of  the  custom  was  admissible,  as  not 
contradicting  the  written  instrument, 


but  explaining  its  terras,  or  adding  a 
tacitly  implied  incident ;  and  that  the 
note  thus  explained  was  a  sufficient 
memorandum  of  the  contract  sued 
upon  to  satisfy  the  Statute  of  Frauds ; 
and  that  the  action  lay. 

Dissentientibus  WiUes  J,  and  Martin 
and  ChanneU,  Bs.  Dale  y.  Humfrey, 
1004. 

ii.  Eyidence  as  to  the  particular  con- 
tract 

Of  the  meaning  of  "not  insured**  in 
a  special  contract  by  a  railway  Com- 
pany, under  sect.  7  of  the  Railway 
Traffic  and  Canal  Act,  958.  Car^ 
riers. 

VI.  Contracts  void  and  voidable,  when 
and  when  not. 

i.  By  performance  becoming  impos- 
sible. 

Promise  to  marry,  not  avoided  by 
defendant,  before  breach,  becoming 
afflicted  with  a  disease  rendering  it 
dangerous  for  him  to  marry. 

Action  for  breach  of  promise  of 
marriage,  averring  the  promise  to  be 
to  marry  within  a  reasonable  time. 

Plea,  that  defendant,  after  the 
promise  and  before  the  breach,  be- 
came afflicted  with  disease  occasion- 
ing bleeding  from  the  lungs,  and  by 
reason  of  such  disease  became  inca- 
pable of  marriage  without  great  dan- 
ger to  his  life,  and  therefore  unfit  for 
the  married  state,  of  which  plantiff  be- 
fore action  had  notice.  Issue  thereon. 
The  jury  found  all  the  averments  of 
this  plea  in  favour  of  the  defendant, 
except  the  averment  of  notice,  which 
they  negatived. 

Held,  in  the  Queen*s  Bench,  by 
Lord  CampheU  C.  J.  and  CromptonJ., 
that  the  plea  was  not  sufficient^  at  all 
events  without  this  averment. 

Held  by  Wightman  J.  and  Erie  J. 
that  it  was  sufficient. 

The  junior  Judge  having  withdrawn 
his  opinion,  and  a  rule  to  enter  the 
verdict  on  this  plea  for  the  plaintiff 
having  been  dischars^ed  : 

lield,  in  the  Exchequer  Chamber, 
on  appeal,  that  the  plea  was  no  answer 
to  the  action.  Per  Williams  J.,  Martin 
B.,  Crowder  J.  and  Wiiles  J.    Dig- 
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sentientibus  Polloek  C.  B.,  BramweU 
B.  find  Watson  B.  BaU  v.  Wright, 
746. 

ii.  Bj  bankruptcy. 

Assignment  of  life  policies  as  secnritj, 
and  covenant  to  pay  the  premiums  : 
does  not  constitute  a  liability  to  pay 
money  upon  a  contingency,  within 
sect.  178  of  Stat.  12  &  13  Vict  c.  106., 
914.  Bankrupt  Law  Consolidation 
Act. 

iii.  Under  the  Statute  of  Frauds. 
Statute  ofFravds, 

iv.  On  the  ground  of  champerty  or 
maintenance. 

Assignment  to  attorney,  by  client,  of 
the  subject  matter  of  a  suit,  as 
security  for  costs :  not  yoid. 

TF.,  having  recovered  a  verdict  in 
ejectment,  executed  an  indenture,  on 
the  day  following,  reciting  that  he  was 
indebted  to  the  attorney  who  had  con- 
ducted the  suit  in  100/.  for  money  lent 
and  for  work  as  an  attorney,  and  was 
unable  then  to  pay  it,  and  had  agreed 
to  secure,  §s  afler  mentioned ;  and  he 
granted  and  assigned  to  the  attorney 
the  crop  of  potatoes  then  growing 
upon  the  close  which  was  the  subject 
of  the  action,  and  all  other  effects  then 
thereon,  with  power  to  the  attorney 
to  enter  upon  the  close,  and  inspect, 
until  payment  of  the  100/.  ana  in- 
terest ;  proviso  that,  if  W.  should  pay 
the  lOO/.  and  interest  by  a  day  namea, 
the  indenture  should  be  void ;  coven- 
ant by  W,  to  pay  the  100/.,  and  the 
interest,  meanwhile ;  power  to  the  at- 
torney, in  case  of  default  of  payment, 
to  enter  and  carry  away  the  effects 
assigned,  or  otherwise  to  remain  on 
the  premises  for  the  purpose  of  dis- 
posing of  the  effects,  and  converting 
them  into  money;  proviso  that,  tiU 
default,  TF.  should  remain  in  posses- 
sion, and  that,  if  the  attorney  sold  the 
property,  he  should  hold  the  surplus, 
after  paying  the  expenses  and  re- 
imbursing himself,  in  trust  for  W, 

Held  by  the  Court  of  Exchequer 
Chamber,  affirming  the  judgment  of 
the  Court  of  Queen*s  Bench,  that  this 
indenture  could  not  be  impeached. 


either  on  the  ground  of  its  amoanting 
to  champerty  or  maintenance,  or  as 
being  contrary  to  public  policy. 

Default  was  made  in  the  payment : 
and,  on  the  day  following  the  day 
named  for  the  payment,  jucQ^ent  was 
signed  in  the  ejectment  Afterwards 
judgment  was  recovered  against  YK. 
m  an  action  by  B.,  and  a  fi.  &.  issued : 
after  that,  a  habere  facias  issued  in 
the  ejectment ;  after  that,  the  sheriff 
seized  the  property  under  the  fi.  fa.  in 
the  action  of  ^.  against  W.;  after  that, 
possession  under  the  habere  facias  was 
delivered  to  W.,  and  by  W.  to  the  at- 
tomey ;  and  the  attorney  gave  notice 
of  his  title  to  the  sheriff;  afterwirds 
the  sheriff,  under  the  fi.  fa.,  sold  the 
crop  of  potatoes,  and  W*s  interest  in 
the  close.  The  attorney  brought  an 
action  against  the  sheriff;  after  the 
commencement  of  which  the  sheriff*s 
vendee  gathered  the  potatoes,  and  dis- 
posed of  them  to  his  own  use. 

Held,  by  the  Court  of  Queen*s 
Bench,  that  the  action  lay;  the  sheriff 
having,  after  possession  had  been  given 
to  the  attorney,  authorized  the  con- 
version of  the  potatoes. 

Judgment  in  the  Exchequer  Cham- 
ber, on  the  ground  that,  at  any  rate, 
the  attorney's  possession  related  back 
to  the  accruing  of  his  title,  which 
was  prior  to  the  first  seizure  by  the 
sheriff.   Anderson  v.  RadcUffej  806. 

v.  On  the  ground  of  fraud. 

(1).  Promise  to  marry,  not  voided  by 
an  agreement  by  plamtiff,  before  such 
promise,  to  marry  another,  such  pro- 
mise not  having  been  /raudulenify 
withheld  from  defendant. 

Declaration  by  a  woman  on  an 
agreement  between  herself  and  de- 
fendant to  marry  one  another  within 
a  time  elapsed  before  the  suit ;  aver- 
ment that  areasonable  time  had  elapsed 
before  the  suit,  and  plaintiff  had  always 
been  ready  and  willing  to  marry  de- 
fendant ;  but  defendant  had  refused. 

Plea :  that,  before  and  at  the  time 
of  the  agreement,  plaintiff  and  Y,  had 
agreed  to  marry  one  another,  which 
agreement  was  in  full  force,  as  plain- 
tiff knew,  but  of  which  defendant  was 
I      then  ignorant ;  and  that,  though  plain- 
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tiff  ought  fullj  to  haye  disclosed  tbe 
same  to  defendant  before  the  making 
of  the  agreement,  and  though  defend- 
ant would  not  have  made  the  agree- 
ment had  the  same  been  disclosed  to 
him  before  the  making  thereof,  plain- 
tiff, at  the  time  of  the  agreement, 
withheld  and  concealed  the  same  from 
defendant,  and  defendant  made  the 
agreement  whilst  he  was  wholly  ignor- 
ant of  the  same. 

On  demurrer:  held  a  bad  plea; 
there  being  no  express  allegation  of 
fraud.    Beachey  v.  Browjiy  796. 

(2).  When  the  power  to  rescind  on 
the  ground  of  fraud  ceases.  What  is 
then  the  remedj. 

A  person  induced  bj  fraud  to  enter 
into  a  contract  under  which  he  pays 
money  may,  at  his  option,  rescind  the 
contract,  and  recover  back  the  price 
as  money  had  and  received,  if  he 
can  return  what  he  has  received 
under  it.  But,  when  he  can  no  longer 
place  the  parties  in  statu  quo,  as  if  he 
lias  become  unable  to  return  what  he 
has  received  in  the  same  plight  as 
that  in  which  he  received  it,  the  right 
to  rescind  no  longer  exists;  and  his 
remedy  must  be  by  an  action  for 
deceit,  and  not  for  money  had  and 
received.     Clarke  v.  Dickson^  148. 

yi.  Non-performance  of  a  condition 
precedent. 

Insurance,  for  a  year,  on  the  life  of 
another;  quarterly  instalments  of 
premium.  Payment  quarterly  not 
a  condition  precedent  to  the  con- 
tinuance of  tie  policy  for  the  year, 
156.    Ituurancey  I.  i.  (1). 

yii.  Failure  of  consideration. 

Money  had  and  received  does  not  lie, 
by  transferee  of  shares  to  recover 
back  purchase  money  paid  by  him 
with  ruU  knowledge  of  the  facts. 

Defendant,  being  possessed  of  shares 
in  a  joint  stock  banking  Company, 
instructed  his  broker  to  sell  them. 
Plaintiff  instructed  his  broker  to  pur- 
chase shares  in  the  said  Company. 
The  two  brokers  agreed  with  each 


other  to  sell  and  buy  respectively. 
Both  brokers  were  members  of  the 
Stock  Exchange ;  and,  according  to 
the  custom  of  the  Stock  Exchange,  the 
names  of  the  principals  are  not  men- 
tioned at  the  time  of  such  contract,  but 
are  communicated  on  the  day  preceding 
the  day  on  which  the  sale  is  made;  anc^ 
on  the  day  last  mentioned,  the  parties 
executed  the  contract.  By  the  rules 
of  the  Company,  transfers  could  not 
be  made  without  the  consent  of  the 
directors ;  and  seven  days*  notice  of 
transfer  must  be  given  to  them  :  but, 
in  practice,  the  rules  of  the  Company 
in  this  respect  were  not  strictly  en- 
forced. In  this  case,  no  notice  was 
given.  On  the  day  for  which  the  sale 
was  made,defendant*s  broker  obtained 
a  blank  form  of  transfer  from  the 
Company,  which  defendant  executed 
three  days  afterwards.  On  the  fol- 
lowing day,  defendant's  broker  de- 
livered the  transfer  to  the  plaintiff's 
broker.  On  that  day  the  Company 
had  stopped  payment :  and  plaintiff  s 
broker  refused  to  accept  the  transfer, 
or  to  pay  the  purchase  money.  The 
Company  never  consented  to  the  trans- 
fer, nor  resumed  business,  and  ulti- 
mately became  bankrupt. 

Plaintiff  desired  his  broker  not  to 
pay  for  the  shares ;  but  the  broker,  in 
obedience  to  the  decision  of  the  Com- 
mittee of  the  Stock  Exchange,  before 
whom  the  question  had  been  brought, 
paid  the  purchase  money  to  defend- 
ant's broker,  who  paid  it  over  to  de- 
fendant. Afterwards  plaintiff  paid 
the  sum  to  his  own  broker,  who  had 
threatened  to  enforce  payment  by 
proceedings  at  law. 

Plaintiff  having  sued  defendant  for 
money  had  and  received,  on  the  ground 
of  failure  of  consideration  :  Held,  by 
the  Court  of  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court 
of  Queen's  Bench,  that  the  action  did 
not  lie.    Remfry  v.  BuOer^  887. 

VII.  Measure  of  damages  for  breach  of. 
Damages,  See,  also.  Principal  and 
Agent.    Vendor  and  Vendee, 

CONVICTION. 

In  a  colonial  Court,  of  a  criminal  offence. 
A  writ  of  error,  or  certiorari,  to  quash, 
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will  not  be  granted  without  the  At- 
torney General's  fiat,  828.    Error. 

CORPORATION. 

I.  Contracts  by.     Contract, 

II.  Action  against. 

For  malicious  libel.  What  amounts 
to  implied,  and  (semble)  what  to 
express,  malice,  115.    Libel  I.  (1.) 

COSTS. 

I.  Right  to. 

Costs  on  affirmation,  by  Exchequer 
Chamber,  of  the  judgment  of  the 
Court  below,  1069. 

II.  Security  for. 

On  appeal  from  county  court,  under 
Stat.  13  &  14  Vict  c,  61.  #.  14., 
within  what  time  to  be  given. 

Stat.  13  &  14  Viet,  c,  61.  «.  14., 
giving  an  appeal  from  the  county 
court,  makes  it  a  condition  precedent 
that  security  for  costs  should  be  given 
within  ten  days  afler  the  determina- 
tion complained  of.  Stone  v.  Deati, 
504. 

III.  Taxation  of. 

].  In  Superior  Courts. 

(I).  What  are  interlocutory  costs, 
within  Reg.  Gen.  HU,  16  Vict. 
c.  63. 

A  defendant  taken  under  a  ca.  sa. 
was,  on  summons,  discharged  by  order 
of  a  Judge,  with  costs,  he  bringing  no 
action.  Held  that  those  costs  were 
interlocutory  costs  within  the  meaning 
of  Reg.  Gen.  HU,  16  Vict,  s,  63. 
MelviUe  v.  Leesom^  324. 

(2).  Verdict  for  defendant.  Recovery 
from  (ilaintiff,  by  witness  attending 
on  plaintiff's  subpoena,  of  expenses 
paid  to  witness  by  defendant,  but 
repaid,  pursuant  to  agreement,  on 
their  bemg  disallowed  on  taxation, 
at  plaintiff's  instance,  575.  Wit- 
neesy  I. 


(3).  Actions  by  attorney  on  two  se- 
parate bills  of  costs :  consolidation. 

Plaintiff,  an  attorney,  delivered  a 
bill  for  business  done  for  defendant ; 
and  afterwards  delivered  another  bill 
for  other  business  done  for  defendant. 
Afterwards,  at  the  expiration  of  a 
month  from  the  delivery  of  the  first 
bill,  but  before  the  expiration  of  a 
month  from  the  delivery  of  the  second, 
he  proposed  to  defendant  that  the  lat- 
ter should  waive  the  objection  to  the 
non-expiration  of  the  month  from  ihe 
delivery  of  the  second  bill,  and  accept 
process  in  an  action  on  the  two.  De- 
fendant not  having  consented,  plaintiff 
brought  an  action  on  the  first  bill,  and 
afterwards,  and  after  the  expiration 
of  the  month  from  the  delivery  of  the 
second  bill,  brought  an  action  on  that. 
Defendant  afterwards  obtained  an  or- 
der for  taxing  the  two  bills.  The 
Master  taxed  less  than  one  sixth  off 
the  first  bill ;  but  he  taxed  off  the  se- 
cond bill  more  than  a  sixth  of  the 
acr^regate  of  the  two  bills :  and  he 
allow^  the  plaintiff  the  costs  of  the 
first  taxation,  and  the  defendant  the 
costs  of  the  second  taxation ;  making 
two  separate  allocaturs. 

The  Court  (dissentiente  EHe  J.), 
on  the  application  of  the  defendant^ 
ordered  the  Master  to  review  his  tax- 
ation of  the  costs  of  the  taxations,  and 
to  include  the  whole  in  one  allocatur ; 
and  that  the  two  actions  should  be 
consolidated.  BeardsaU  v.  Ckeetham, 
243. 

(4).  Action  brought  in  Q.  B.,  sent  to 
county  court  by  order  of  a  Judge : 
scale  of  taxation  of  costs,  737. 
Comfy  Court,  1,  (1). 

ii.  In  county  courts. 

Taxation  by  registrar,  under  stat.  19 
&  20  Vict,  c,  108.  No  appeal  lies 
to  Q.  B.,  123.  County  Courts  I.  (2). 

COUNTY  COURT. 
I.  Costs  in. 

(1).  Action  brought  in  Q.  B.,  sent  to 
county  court  by  order  of  a  Judge  : 
scale  of  taxation  of  costs. 
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Under  sect.  26  of  Btot.  19  &  20  Vict, 
c.  108.,  a  Judge  of  Q.  B.  ordered 
that  the  trial  in  an  action  brought  in 
Q.  B.  should  be  had  in  a  countj  court. 
No  application  was  made  to  him  to 
impose  any  terms,  The  action  having 
been  tried,  the  costs  were  taxed  by 
the  Master  in  Q.  B.  according  to  the 
scale  of  the  Superior  Courts,  so  far  as 
regarded  the  proceedings  in  Q.  B., 
but,  so  far  as  regarded  the  proceed- 
ings In  the  county  court,  according  to 
the  county^  court  scale. 

On  motion  to  review  his  taxation : 
Held  that  he  was  justified  in  so  far 
adopting  the  county  court  scale  as  his 
guide.     Wkeatcroft  v.  Foster^  737. 

(2).  Taxation  by  registrar,  under 
Stat.  19  &  20  Vict.  c.  108.  s.  34.  No 
appeal  to  Q.  B. 

No  appeal  lies,  under  stat.  13  &  14 
Vict,  c,  ei.s.  14.,  to  this  Court  from 
the  decision  of  a  county  court  on  an 
interlocutory  matter,  such  as  the  tax- 
ation of  costs  under  stat.  19  &  20 
Vict.  c.  108.  8.  34.  An  appeal  on  such 
a  matter  having  been  Drought,  this 
Court  refused  to  hear  the  point  ar- 
gued, on  the  ground  that  they  had  no 
lurisdiction  to  decide  such  a  point, 
but  entertained  the  appeal  so  far  as 
to  dismiss  it  with  costs.  Carr  v. 
Stringer^  123. 

II.  Appeal  from. 

Under  stat.  13  &  14  Vict.  c.  61.  s.  14. 
Security  for  costs,  within  what  time 
to  be  given,  504.     Cotts^  II. 

CURATE. 

Salary  of:  when  to  be  deducted  from 
the  gross  annual  value  of  a  tithe  com- 
mutation rent  charge,  in  calculating 
the  net  annual  value,  1.    Rate,  I.  (1). 

CUSTOMS    CLAUSES    CONSOLI- 
DATION  ACT,  1853. 

(16  &  17  Vict.  c.  107.). 

Sects.  170, 171, 172.  Stowage  of  cari2;o : 
certificate :  penalty  for  neglect.  When 
such  neglect  by  the  master  vitiates 
the  insurance  on  the  cai^o  by  another 
party,  670.    Insurance^  II.  (2). 


DAMAGES. 
Measure  of. 

I.  Assignment  to  trustees,  for  the  be- 
nefit of  creditors,  of  "  all  writings," 
&c.  Trover  by  trustees  aeainst  exe- 
cutrix of  assignor,  for  a  policy  on  his 
life.  Measure  of  damages,  75.  A»- 
signmentf  I. 

II.  Sale  on  a  warranty.  Action  by  ven- 
dee, having  resold  on  a  similar  war- 
ranty, agamst  vendor,  for  breach  of 
warranty.    Measure  of  damages. 

Declaration  charged  that  defendant 
had  sold  to  plaintiif  seed  barley,  war- 
ranting it  to  be  of  a  particular  quality, 
but  had  delivered  seed  barley  of  an 
inferior  quality:  and  it  alleged,  as 
special  damage,  that  plaintiff,  relying 
on  the  warranty,  had  sold  the  seed 
barley  with  a  similar  warranty  to  2\, 
who  had  sown  it  and  had  thereby  ob- 
tained a  crop  inferior  to  that  which 
would  have  oeen  produced  by  seed 
barley  of  the  quality  warranted,  and 
80  incurred  damages  which  the  plain- 
tiff was  liable  to  make  good. 

Defendant  having  suffered  judg- 
ment by  default,  it  was  proved,  on 
the  execution  of  the  writ  of  inquiry 
for  damages,  that  the  sale  by  plaintiff 
had  taken  place  as  alleffed ;  and  evi- 
dence was  given  of  tne  pecuniary 
amount  of  the  values  of  the  crop  ob- 
tained and  the  crop  which  would  have 
been  produced  by  seed  barlev  of  the 
qualitv  warranted.  It  further  ap. 
pearea  that  the  plaintiffs*  vendee  had 
claimed  from  him  compensation,  which 
the  plaintiff  had  agreed  to  make ;  but 
no  sum  had  been  agreed  upon,  and  no 
payment  actually  made. 

Held  that,  in  assessing  the  damages, 
the  jury  ought  to  include  the  amount 
to  whicn  they  considered  the  plaintiff 
had  become  liable  to  his  vendee  in  re- 
spect of  the  difference  of  the  crops. 
Wightman  J.  dubitante.  RandaU  v. 
Raper^  84. 

III.  Assessment  of  damages  for  breach 
of  condition  in  a  bond  not  to  practise 
as  a  surgeon  within  certain  limits. 

Declaration  on  a  bond  for  300/. 
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given  hj  defendant  to  plaintiff.  The 
eclaration  set  out  the  condition, 
which  recited  that  defendant  and  B. 
had  practised  in  partnership  the  pro- 
fessions of  sttrgeonsi  apothecaries,  ac- 
coucheurs and  general  medical  prac- 
titioners at  W.t  and  were  about  to 
dissolve  partnership  ;  and  that  it  had 
been  agreed  to  dispose  of  their  prac- 
tice at  W.  to  plaintiff  for  150/. :  and 
defendant  ana  B.  had  agreed  with 
plaintiff  to  enter  into  the  bond,  con- 
ditioned, as  therein  mentioned,  for  the 
sccuritpr  of  plaintiff  against  anj  risk 
of  defendant  or  B.  practising  or 
introducing  anj  other  practitioner 
within  the  distances  therein  men- 
tioned. And  it  was  declared  that,  if 
either  defendant  or  B.  should  within 
three  years  practise,  or  attempt  to 
practise,  the  professions  of  surgeon, 
apothecary,  accoucheur  or  general 
medical  practitioner,  or  either  of 
them,  or  carry  on  the  business  of 
chemist  or  druffgist,  within  one  mile 
from  the  parish  church  of  W,,  or 
prescribe  for  any  patient  of  plaintiff, 
or  attempt  to  induce  such  patient  to 
call  in  defendant,  B.  or  any  oUier 
medical  practitioner  than  plaintiff,  or 
induce  any  other  medical  practitioner 
to  practise  within  one  mile  &c.,  or 
introduce  any  one  who  should  so 
practise  as  surgeon,  &c.,  within  such 
distance,  to  any  patient  of  plaintiff,  or 
if  defendant  or  B,  should,  within  ten 
years,  carry  on  the  business  of  chemist 
or  druggist,  or  open  a  surgery,  or 
place  for  dispensing  medicine,  or  be 
connected  witn  any  one  opening  &c., 
within  one  mile  &c.,  or  if  B.  should 
underlet  or  assign  his  dwelling  house 
at  W.  to  any  physician,  surgeon,  &c., 
or  suffer  any  person  practising  &c.  to 
reside  there  before  I3th  Pehruary 
then  next,  **  then,  and  in  any  or  either 
of  the  said  cases,  if  the  defendant  or 
the  said"  B.,  their  executors,  &c., 
*•  or  either  of  them,  did  and  should 
forthwith  well  and  truly  pay  unto  the 
plaintiff  the  sum  of  300/.,  the  said 
Dond  should  be  void.*'  There  was  no 
express  stipulation  that  the  bond 
should  be  void  if  the  defendant  and 
B,  abstained  from  doing  the  acts,  nor 
that  the  bond  should  in  any  case  stand 
good.    Breaches  were  assigned:  and 


the  jury  found  that  the  defendant  bad 
practised  within  the  mile,  and  had  not 
paid  anv  part  of  the  300/. ;  and  they 
assessed  the  damages  in  res^pect  of 
this  breach  at  25/. 

Held :  that  plaintiff  was  entitled  to 
recover  the  whole  sum  of  300/.  Mer^ 
cer  V.  Irving^  563. 

DEBT. 

I.  "  Claim"  "  for  a  debt,"  under  sect  25 
of  The  Common  Law  Procedure  Act, 
1852,  comprehends  debt  upon  a  judg- 
ment:  particulars  may  be  endorsed 
on  the  writ,  and  judgment  signed  for 
non-appearance,  under  sect.  27,  884. 
Common  Law  Procedure  ActSy  I.  i. 

II.  What  is  a  *«  debt*'  which  can  be 
attached  under  the  garnishee  clauses 
(sects.  60,  67)  of  The  Common  Law 
Procedure  Act,  1854,  63.  Common 
Law  Procedure  Acts,  II.  L 

DECEIT, 
Action  for,  148. '  Contract,  VI.  v.  (2). 

DECLARATION. 
Pleading,  U. 

DEED. 
Execution  of. 

Due  execution  of  a  policy  by  di- 
rectors of  an  insurance  company, 
but  without  the  previous  autho- 
rization required  by  the  deed  of 
settlement:  Good  as  against  the 
Company,  183.  Contract,  IV.  See 
also,  AssignmeTit,  Bond,  Insurance, 

DELIVERY  ORDER. 
Vendor  and  Vendee,  11. 


Ship,  IV. 


DEMURRAGE. 


DEPOSITIONS. 

Application  for,  to  clerk  of  justices, 
under  stat.  11  &  12  Vict.  c.  31.  #.  9.: 
within  what  time  to  be  made,  253. 
Mandamus,  11. 
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DEVISE. 
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DEPOSIT  MONEY. 
Ve^idor  and  Vendee^  III. 

DEVISE. 

Coiistraction  of  words    of  limitation, 
**For  default  of  such  issue.** 

^  R,  had  one  brother  C  and  two 
sisters  M.  and  A. ;  and  C  had  three 
sons,  t/.,  C.  and  *T.  In  this  state  of 
the  family,  22.,  bj  will  made  in  1765, 
devised  I&nd  of  which  he  was  seized 
in  fee  simple  to  his  brother  C.  for 
life,  remainder  to  trustees  to  preserve 
contingent  remainders,  remamder  t^ 
•/.  for  life,  remainder  to  trustees  to 
preserve  contingent  remainders,  re- 
mainder to  the  first  son  of  the  body 
of  t/.,  and  the  heirs  male  of  the  body 
of  such  first  son  lawfully  issuing; 
*'  and,  for  default  of  such  issue,**  to 
the  second,  third,  fourth,  fifih,  sixth, 
seventh,  and  all  and  every  son  and 
sons  of  the  body  of  •/.,  severally  and 
successively,  and  in  remainder  one 
'  after  another,  as  they  and  every  of 
them  should  be  in  seniority  of  ase 
and  priority  of  birth,  and  of  the 
several  and  successive  heirs  male  of 
the  body  and  bodies  of  all  and  every 
such  son  and  sons  lawfully  issuing, 
the  elder  of  such  son  and  sons,  and 
the  heirs  male  of  his  body,  being 
always  preferred  and  to  tsie  before 
the  younger  of  such  son  and  sons,  and 
the  heirs  male  of  bis  body  ;  **  and,  for 
default  of  such  issue,**  similar  limita- 
tions to  22.*s  brother  s  son  C  and  to 
his  sons  in  tail  male;  *'and,  for 
default  of  such  issue,*'  similar  limi- 
tations to  T,  and  to  his  sons  in  tail 
male ;  '*  and,  for  default  of  such 
issue,**  to  the  fourth,  fifth,  &c.,  and 
all  and  every,  son  and  sons  of  the 
body  of  iJ.*s  brother  C,  lawfully  to 
be  begotten,  successively,  in  tail  male; 
'*  and,  for  default  of  such  issue,**  to 
all  and  every  the  daughter  and 
daughters  of  i2.*s  brother  C,  and  her 
and  their  heirs  for  ever,  to  take  as 
tenants  in  common  (if  more  than 
one)  and  not  as  joint  tenants  ;  '*  and, 
for  default  of   such  issue,**  similar 


limitations  to  the  daughters  of  J.; 
"  and,  for  default  of  such  issue,** 
similar  limitations  to  the  daughters 
of  22.*s  brother's  son  C, ;  "  and,^  for 
default  of  such  issue,**  similar  limi- 
tations to  the  daughters  of  7*.;  "and, 
for  default  of  such  issue,**  similar 
limitations  to  all  and  every  the 
daughter  and  daughters  lawfully  to 
be  begotten  by  the  fourth,  fifth,  &c., 
sons  of  i2.*s  brother  C,  the  daughters 
of  the  elder  of  such  after  born  sons 
of  the  brother  to  take  and  be  pre- 
ferred before  the  daughters  of  the 
younger;  "and,  for  default  of  such 
issue,  to  RJ'b  sisters  iKf*  and  A,,  and 
their  heirs  for  ever,  as  tenants  in 
common,  and  not  as  joint  tenants.  In 
a  later  part  of  the  will  was  contained 
a  shiftme  clause,  providing  that,  if 
any  of  the  nephews  J,  C,  or  7*.,  or 
any  after  bom  son  of  22.'s  brother  C, 
should  enter  into  religion  and  become 
a  professed  priest  of  any  order  of  the 
church  of  Rome,  or  if  any  of  the 
daughters  of  -B.*s  brother  C,  or  of 
the  nephews  J,  C.  and  T.,  or  of  any 
after  bom  son  of  22.*s  brother  CC, 
should  enter  into  religion  and  become 
a  professed  nun,  immediately  there- 
upon the  uses  limited  as  to  such 
nephew  or  after  begotten  son  as 
should  so  enter  into  religion,  &c.,  or 
of  such  daughter  who  should  so  ent«r 
into  such  religion,  &c.  "shall  cease, 
determine,  and  be  absolutely  null  and 
void  to  all  intents  and  purposes  what- 
soever :  and  that  the  person  of  persons 
next  in  reversion  to  take,  according 
to  my  afore  mentioned  limitation, 
shall  immediately  thereupon  enter 
into  and  upon  my  said  manors,**  &c., 
"  and  hold  and  enjoy  the  same  in  as 
full  a  manner,  to  all  intents  and  pur- 
poses whatsoever,  as  he,  she,  or  they 
would  have  been  entitled  to  have  held 
and  enjoyed  the  same  in  case  the 
person  or  persons  so  entering  into  re- 
ligion as  aforesaid  had  been  then  dead, 
without  issue  of  his,  her,  or  their  body 
or  bodies  as  aforesaid.** 

Held,  by  the  Court  of  Exch.  Ch., 
affirming  the  judgment  of  the  Court 
of  Q.  B.,  that  the  limitations  to  the 
daughters  gave  interests,  not  in  fee 
simple,  but  in  fee  tall  general ;  for 
that  the  words  "  for  default  of  such 
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DIRECTORS. 


ERROR. 


iMue,"  following  the  limitations  to  the 
daughters,  Diust  be  understood  as 
meaning  **  for  default  of  such  issue  of 
the  body  of  the  daughter." 

Sembie^  hy  the  Court  of  Exch.  Ch. 
rdissentiente  Martin  B.),  and  by  the 
Court  of  Q.  B.,  that,  but  for  the  oc- 
currence of  the  shifting  clause,  the 
previous  limitations  would  have  been 
construed  as  giving  interests  in  fee 
simple  to  the  daughters.  Biddulph 
V.  Lees^  289. 
See  also  Exeqftor, 

DIRECTORS. 
Company. 

DISORDERLY  HOUSE. 

Penalty  on  shopkeeper,  under  a  local 
Act,  for  permitting  disorderly  conduct, 
or  prostitutes  to  assemble,  in  the  shop. 
Magistrate  when,  and  when  not,  bound 
to  convict  of  the  latter  offence. 

Bj  a  local  police  Act  (5  &  6  Vict. 
*c.  cvi.,  for  Liverpool),  a  penalty  is 
imposed,  recoveraole  before  a  justice, 
on  any  person  keeping  a  shop  where 
refreshment  is  sold,  not  being  a  li* 
censed  victualler  or  licensed  to  sell 
beer  by  retail  to  be  drunk  on  the  pre- 
mises, if  he  knowingly  permit  dis- 
orderly conduct  in  sucn  shop,  or 
knowingly  suffer  prostitutes  to  meet 
together  and  remam  therein. 

Held  that,  if  the  justice  infers,  from 
prostitutes  coming  together  to  such 
shop,  that  they  have  in  fact  met  for 
purposes  of  prostitution  or  other  dis- 
orderly conduct,  he  should,  whether 
there  nas  been  actual  disorderly  con- 
duct or  not,  convict  the  owner  of  the 
shop  who  has  knowingly  permitted 
this  :  but  not  otherwise. 

Therefore,  where,  on  appeal  and 
case  stated,  it  appeared  that  it  had 
been  proved  before  a  justice  that  an 
owner  of  such  shop  had  knowingly 
permitted  prostitutes  to  meet  and  re- 
main there,  that  refreshments  were 
there  sold,  and  that  no  disorderly  con- 
duct had  been  proved  to  have  taken 
place  there,  and  the  justice  had  refused 
to  convict,  the  Court  dismissed  the 
appeid  against  his  decision.  Greig  v. 
Bendeno,  183. 


DISTRESS. 
Landlord  and  Tenant,  II. 

DOCTORS'  COMMONS. 

College  of.  Mandamus  does  not  lie  to 
the  visitors,  commanding  them  to  in- 
quire into  the  proceedings  of  the 
Collie  under  stat.  20  k  21  Vict.  c.  77. 
M.  116, 117. 

This  Court  refused  to  grant  a  man- 
damus requiring  the  visitors  named 
in  the  charter  of  the  College  of  Doc- 
tors* Commons  to  inquire  into  the 
mode  in  which  the  College,  under  stat. 
20  &  2]  Vict.  «.  77.  M.  116,  1 17.,  had 
exercised  their  discretion  as  to  the 
surrender  of  their  charter  and  the 
disposition  of  their  property.  Dr. 
Lee's  Case,  863. 

DUES. 

Ecclesiastical;  and  tenths:  to  be  de- 
ducted from  gross  annual  value  of  a 
tithe  commutation  rent  charge,  in 
calculating  the  net  annual  value.  1. 
Rate,  1.  i. 

EASEMENT. 

Reserved  to  landlord^  of  the  exclusive 
use  of  a  sewer.  Action  by  him  against 
tenant  for  interruption.  Construction 
of  lease,  512.  Landlord  and  Tenant, 
I.i. 

EJECTMENT. 

Joinder  of  tenants  in  common,  under 
Common  Law  Procedure  Act,  1852. 
Common  Law  Procedure  Acts,  I.  iii. 

ERROR. 

Writ  of:  will  not  be  granted  to  bring 
up  the  record  of  a  conviction,  in  a 
colonial  court,  for  a  criminal  offence, 
without  the  Attorney  General*s  fiat. 

*  Where,  upon  an  indictment  in  a 
colonial  court  proceeding  by  course 
of  common  law,  the  prisoner  has  been 
convicted  of  a  criminal  offence,  and 
is  in  execution  of  the  sentence,  the 


EVIDENCE. 
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Court  of  Queen*s  Bench  will  not  grant 
a  writ  of  error  to  bring  up  the  record 
of  the  conviction,  unless  tne  Attorney 
General  has  issued  his  fiat  for  a  writ 
of  error. 

Nor  will  the  Court,  without  such 
fiat,  direct  a  certiorari  to  issue  for  the 
purpose  of  bringing  up  the  record, 
and  bringing  a  writ  of  error  upon  it. 

A  writ  of  habeas  corpus  is  not 
prantable  in  general  where  the  party 
IS  in  execution  on  a  criminal  charge, 
afler  judgment,  on  an  indictment  ac- 
cording^ to  the  course  of  the  common 
law.    ISx  parte  LeeSy  828. 

EVIDENCE. 

I.  Competency  of  witnesses. 

Under  Evidence  Amendment  Act 
(14  &  15  Vict  c.  99.),  s,  3. 

Information,  before  justices,  under 
Stat.  1  &  2  IT.  4.  c.  32.,  for  poaching. 
Party  charged  not  competent  or 
compellable  to  give  evidence  for  or 
Against  himself. 

An  information  before  justices, 
under  Stat.  1  &  2  YF.  4.  c.  32.  «.  23., 
for  using  an  engine  for  the  purpose 
of  taking  same,  without  the  authority 
of  a  certincate,  is  a  criminal  proceed- 
ing in  which  the  party  is  charged  with 
the  commission  of  an  offence  punish- 
able on  summary  conviction,  within 
the  meaning  of  sect.  3  of  stat.  14  &  15 
Vict.  c.  99. ;  and,  therefore,  the  party 
charged  is  not  competent  or  compel- 
lable to  give  eyidence  for  or  agamst 
himself.   CatteU  y.  Iresan,  91. 

II.  Admissibility  of  evidence. 

i.  To  explain  a  written  instrument. 

(1).  Of  oral  evidence,  explanatory  of 
the  record  of  an  action,  as  shewing 
in  respect  of  which  count  the  da- 
mages (entered  generally  on  all) 
were  given. 

In  an  action  between  A.  and  B.^  it 
became  a  question  whether  damages 
had  been  recovered  in  a  previous 
action  against  A,  by  a  third  party  in 
respect  of  certain  acts.  A,,  to  prove 
the  affirmative,  produced  the  record 

E.    B.    &    E. 


in  the  previous  action,  which  shewed 
counts  on  difierent  causes  of,  action, 
one  count  only  being  on  the  acts  now 
in  question.  The  damages  were  en- 
tered on  all  the  counts,  and  damages 
entered  generally  on  all.  Evidence 
was  then  receiyed  that  the  damages 
had  in  fact  been  given  for  the  matters 
in  the  one  count  only.  Held,  that 
such  evidence  was  receivable,  as  ex- 
plaining the  former  record,  and  not 
contradicting  it. 

Although,  according  to  the  eyi- 
dence, it  appeared  that  in  the  pre- 
yious  action  the  verdict  on  one  of  the 
other  counts  ought  to  have  been  for 
the  then  defendant.  Preston  v.  Peehe, 
336. 

(2).  Of  parol  eyidence,  explanatory 
of  a  special  contract  by  a  railway 
Company,  under  the  Railway  Traffic 
and  Canal  Act,  958.     Carriers, 

(3).  Of  usage  of  trade,  explanatory 
of  a  written  contract,  907.  1004. 
Con/rac/,V.  i.(l),  (2). 

ii.  In  libel  and  slander. 

Of  statements  made  by  defendant  sub- 
sequently to  such  libel  or  slander. 

Under  sect.  61  of  The  Common 
Law  Procedure  Act,  1852,  and  forms 
32,  33,  in  Schedule  (B.)  to  that  Act, 
the  declaration  in  an  action  for  libel 
or  slander  need  not  state  any  collo- 
quium, but  may  set  out  the  words 
complained  of,  and  put  any  construc- 
tion upon  them  by  innuenao. 

Whether  the  words  were  spoken 
with  such  meaning,  is  for  the  jury. 

When  the  libel  or  slander  is,  prima 
facie,  a  privileged  communication,  it 
is  open  to  the  plaintiff  to  put  in  evi- 
dence statements  made  by  the  de- 
fendant subsequently  to  the  libel,*as 
tending  to  shew  malice  in  the  defend- 
ant at  the  time  of  publication  of  such 
libel.  The  Judge  ought,  especially  if 
there  be  a  considerable  interval  be- 
tween such  statements  and  the  pub- 
lication, to  direct  the  jury  to  consider 
whether  such  subsequent  statements 
might  not  refer  to  something  which 
happened  subsequently  to  the  libel, 
so  as  not  to  shew  muiice  in  the  de- 
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fendant  at  the  time  of  the  pnbKcation 
of  the  libel  charged.  Hemmings  ▼. 
Oasson^  346. 

III.  Eyidence  in  particular  cases. 

(1).  Of  birth  settlement,  231.  Poor, 
ti.(l). 

(2).  Of  ^ttlement  bj  apprenticeship, 
tinder  an  indenture,  678.*  Poor,  1. 
i.  (2). 

(3).  Of  infringement  of  a  patent,  529. 
Patent. 

(4).  Of  implied,  and  express,  malice 
in  a  corporation  aggregate,  sued  for 
libel,  115.    Libel,  L{\). 

EXECUTOR  AND  ADMINIS- 
TRATOR. 

I.  Righte  of. 

Action  by  husband,  administrator  of 
wife,  K>r  negligence  causuig  her 
death :  form  of  declaration. 

Plaintiff,  as  administrator  to  his 
deceased  wife,  declared  that  defendant 
was  in  occupation  of  a  brewery  and 
office,  and  a  passage  leading  thereto 
from  the  public  street,  used  by  defend- 
ant  for  tne  reception  of  customers  in 
his  trade  of  a  brewer,  which  passage 
was  the  usual  means  of  access  from 
the  office  to  the  public  street:  yet 
defendant  wrongfully  and  negligently 
permitted  a  trap-door  in  the  floor  of 
the  passage  to  be  and  remain  open 
without  being  properly  suarded  and 
lighted ;  and  tne  wife,  who  had  been 
to  the  office  as  a  customer  of  defend- 
ant, and  otherwise  in  defendant's 
business,  and  was  lawfully  passing 
along  the  passage  on  her  return  irom 
the  office  to  the  street,  fell  through 
iJ^e  aperture  caused  by  the  trap-door 
being  and  remaining  open  and  not  pro- 
perly guarded  and  lighted ;  whereby 
she  was  killed. 

On  demurrer  to  the  declaration, 
held: 

1.  That  the  plaintifl^s  right  to  sue 
as  administrator,  under  stat.  9  &  10 
Vict.  c.  93.,  sufficiently  appeared, 
without  express  allegation  or  pecu- 
niary damage. 


(2).  That  the  duty  of  defendant,  and 
breach,  sufficiently  appeared.  Cht^ 
man  y.  EothweUy  168. 

II.  Liability  of. 

(1).  Assignment  to  trustees,  for  bene- 
fit of  creditors,  of  personal  estate, 
and  "  all  writings"  &c.  Trover  by 
trustees  against  executrix  of  as- 
signor, for  a  policy  on  his  life: 
measure  of  damages,  75.  Aisign^ 
mentj  I. 

(2).  Bon&  fide  payment  and  deliyery  to 
a  feme  coyert,  appointed  coexecu- 
trix,  but  whose  husband  never 
assented  to  her  acting,  and  to  whom 
probate  has  consequently  been  re- 
fused :  when  good  as  a  defence  to 
an  action  by  tne  coexecutor. 

Payment  by  a  debtor  of  a  testator, 
and  delivery  by  a  bailee  of  chattels 
bailed  by  the  testator,  to  a  feme  covert 
who  is  appointed  executrix,  are  valid 
as  against  her  coexecutor,  though  the 
husband  of  the  executrix  never  assent- 
ed to  his  wife  acting  as  executrix,  and, 
subsequently  to  the  payment,  refused 
to  allow  her  to  act,  and  although  on 
that  ground  probate  was  refused  to 
her,  if  the  payment  and  delivery  were 
made  bon&  fide  at  the  request  of  the 
executrix  as  such,  without  knowledge, 
by  the  party  paying  and  delivering,  of 
the  dissent  of  the  husband,  though 
with  knowledge  that  she  was  a  feme 
covert.  So  held  by  the  majority  of 
the  Exchequer  Chamber,  affirming 
the  judgment  of  the  Queen*s  Bench, 
Cockbum  C.  J.  and  BramweU  B.  (As- 
senting. Pemberton  v.  Chapmany 
1056. 

FELON. 

Disposal  of  his  chattels,  upon  conviction. 

A  Judge  has  no  power,  either  by 
statute  or  at  common  law,  to  direct 
the  disposal  of  chattels  in  the  posses- 
sion of  a  convicted  felon,  not  belong* 
ing  to  the  prosecutor.  Regina  v. 
Corporation  of  London,  509. 

FEME  SOLE.   FEME  COVERT. 
Husband  and  Wife. 


FISHING. 


FISHING. 

Breadth  of  meshes  of  net,  under  stat. 
1  Eliz.e.  17.  *.  3. 

Stat.  1  Eliz,  e,  17.  «.  3.  prohibits 
fishing  except  with  a  net  "  whereof 
eyerj  mesh  or  mask  shall  be  two 
mches  and  a  half  broad." 

Held  that  the  breadth  of  two  inches 
and  a  half  is  to  be  measured  by  the 
length  of  thread  between  the  adjacent 

So  decided,  on  a  case  arising  under 
a  local  Act  (45  O.  3.  c,  33.,  fSr  Car^ 
marthenshire)  which,  by  reference  to 
Stat.  1  Eliz.c,  17.,  contained  the  same 
prohibition.     Thomas  v.  Evaju^  171 


FRAUD. 
Contract,  VI.  v. 

FRAUDS. 
Statute  of.    Statute  of  Frauds. 

GARNISHEE. 

Under  Common  Law  Procedure  Act, 
1854.  Common  Law  Procedure  Acts, 
II.  1. 

GENERAL  RATE. 

Under  Metropolis  Local  Management 
Act.  Metropolis  Local  Management 
Act,  III.  ® 

HABEAS  CORPUS. 

Not  grantable,  in  general,  on  behalf  of 
a  party  in  execution  on  a  criminal 
charge,  after  judgment,  on  an  indict- 
ment according  to  the  course  of  the 
criminal  law,  828.    Error,  \ 

HIGHWAY. 

I.  Repair  of,  under  Highway  Act" 
Highway  Act,  I. 

II.  Common  law  liability  to  repair,  ra- 
tione  clausurffi,  in  whom,  and  in  what 
cases. 

The  liability  to  repair  a  highway 
ratione  clausune  is  in  the  occupier 
of  the  lands  enclosed ;  not  in  the 
owner,  as  owner. 

Per  Erie  J.,  such  liability  does  not 
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accrue  where  either  the  highway  is 
not  immemorial,  or  where  the  adjoin- 
ing land  enclosed  has  not,  before  the 
enclosure,  been  used  for  passage. 
Regina  v.  Ramsden,  949. 

HIGHWAY  ACT. 

(5  &  6  W.  4.  c.  50.). 

I.  Sect.  23.  Order  of  special  sessions  as 
to  utility  of  highway.  Appeal  lies  to 
Quarter  Sessions,  by  parties  dedi- 
cating. 

Under  stat.  5  &  6  ^F.  4.  c.  50.  s,  23., 
a  special  sessions  was  held,  after  the 
vestry  had  deemed  a  highway  not  to 
be  or  sufficient  utility  to  justify  its 
being  kept  in  repair  at  the  expence  of 
the  parish.  The  justices  made  an 
order  deciding,  in  conformity  with  the 
determination  of  the  vestry,  that  the 
hi^way  was  not  of  sufficient  utility. 

Held,  that  an  appeal  to  the  Quarter 
Sessions  lay,  by  the  persons  dedicating 
the  highway,  against  this  order.  Re- 
gina V.  Justices  of  Derbyshire,  69. 

II.  Sect.  44.  Surveyor,  when  liable  to  a 
penalty  for  not  laying  his  accounts 
before  the  justices. 

Under  The  Highway  Act,  5  &  6 
TT.  4.  c,  50.,  an  assistant  surveyor  to 
a  highway  board,  appointed  in  pursu- 
ance  of  sect.  18,  is  not  liable  to  a 
penalty,  under  sect.  44,  for  not  making 
out  his  accounts  and  laying  them  be- 
fore the  justices  at  the  special  highway 
sessions ;  sect.  44  applying  only  to  an 
ordinary  surveyor  of  highways,  where 
no  board  and  assistant  surveyor  to  the 
board  has  been  appointed.  Adams  v. 
Laheman,  615. 

HUSBAND  AND  WIFE. 

I.  Bon&  fide  payment  and  delivery  to  a 
feme  covert,  appointed  coexecutrix,but 
whose  husband  never  assented  to  her 
acting,  and  to  whom  probate  has  con« 
sequently  been  refused  :  when  good  as 
a  defence  to  an  action  by  coexecutor, 
1056.    Executor,  II.  (2). 

II.  Action  by  husband,  administrator  of 
wife,  for  negligence  causing  her  death. 
Proper  form  of  declaration,  168.  Exe- 
cutor,  I. 
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INSURANCE. 


IMPOUNDING. 
Landlord  and  Tenant^  U. 

INCLOSURE. 

Liability  to  repair  a  highway  ratione 
clausursB,  in  whom,  and  in  what  cases, 
949.     Highway,  11. 

INFANT. 

An  action  does  not  lie,  on  behalf  of  an 
infant  of  tender  years,  for  injury 
caused  by  theioint  negligence  of  de- 
fendant and  tne  party  who  had  the 
charge  of  the  infant,  719.  Negligence, 
I.  ii. 

INFORMATION. 

For  penalties,  rec^uired  by  statute  to  be 
recovered  within  a  given  time.  Re- 
fusal by  justices  to  hear :  mandamus : 
return  that,  since  the  writ,  they  had 
heard,  and  dismissed  as  too  late :  de- 
murrer, 474.    Mandamus,  IV. 

INFRINGEMENT. 
Of  patent.    Patent, 

INSURANCE. 

I.  On  lives. 

i.  Payment  of  premiums. 

(1).  Insurance,  for  a  year,  on  the  life 
of  another :  quarterly  instalments  of 
premium.  Payment  quarterly  not 
a  condition  precedent  to  the  conti- 
nuance of  the  policy  for  one  year. 

Plaintiff  efiected  a  policy  of  assur- 
ance with  defendant,  dated  2d  August, 
1856,  on  the  life  oi  B.  The  policy 
recited  that  plaintiff  had  paid  to  de- 
fendant 8/.  6s,  as  the  premium  for  the 
assurance  to  2d  November,  1856 ;  and 
it  witnessed  that,  if  B,  should  die  be- 
fore the  termination  of  twelve  calendar 
months  from  the  date,  or  should  live 
beyond  such  period,  and  plaintiff 
should,  on  or  before  that  period,  or  on 
or  before  the  expiration  of  every  suc- 
ceeding twelve  calendar  months,  pro- 
vided S.  be  still  living,  pay  the  annual 


amount  of  premium,  then  defendant 
should  be  bable  to  pay  lOOOi. :  pro- 
vided that,  if  B.  died  before  the  whole 
of  the  said  quarterly  payments  should 
have  become  payable  under  these  pre- 
sents for  the  year  in  which  be  should 
so  die,  it  shoiUd  be  lawful  for  the  de- 
fendant to  deduct  and  retain  from  the 
said  1000/.  so  much  as  would  be  suffi- 
cient to  pay  and  satisfy  the  whole  of 
the  said  premiums  for  that  year, 
reckoning  the  year  to  commence  from 
2d  August, 

B.  died  within  twelve  calendar 
months  from  tiie  date;  and,  at  the 
time  of  his  death,  the  third  quarterly 
instalment  of  8/.  5s  was  due  and  un- 
paid. 

Held  by  the  Court  of  Exchequer 
Chamber  (dubitante  Willes  J.),  re- 
versing the  judgment  of  the  Court  of 
Q.  B.,  that  the  defendant  was  liable  to 
pay  the  1000/.,  the  policy  being  from 
year  to  year,  not  from  quarter  to 
quarter ;  and  the  payment  of  the  in- 
stalments at  the  quarters  not  being  a 
condition  precedent  to  the  continu- 
ance of  the  policy  for  the  current  year. 
Sheridan  v.  Phcenix  Life  Insurance 
Company,  156. 

[The  judgment  of  the  Exchequer 
Chamber  was  reversed,  in  the  House 
of  Lords,  on  13th  August,  I860.] 

(2).  Mutual  crediting  of  premiums  be- 
tween two  companies  reassuring 
with  each  other :  subsequent  settle- 
ment of  balance.  At  what  date  such 
premiums  to  be  considered  as  paid, 
183.     Contract,  IV. 

ii.  Assignment  of  policy. 

(] ).  Assignment  to  trustees,  for  the  be- 
nefit of  creditors,  of  personal  estate, 
and  "  all  writings,"  &c.  Trover  by 
trustees  against  executrix  of  as- 
signor, for  a  policy  on  his  life : 
measure  of  damages,  75.  Assign* 
ment,  I. 

(2).  Assignment  of  life  policies  as  a 
security :  covenant  to  pay  the  pre- 
miums :  does  not  constitute  a  lia- 
bility to  pay  money  upon  a  contin- 
fency,  within  sect.  178  of  stat.  12 
:  13  Vict,  c.  106.,  914.  Bankrupt 
Law  Consolidation  Act. 


TiNSURANCE. 


JUDGMENT. 


1093 


II.  Marine. 

(1).  Action  on  time  policy,  for  total 
loss.  Misconduct  of  defendant,  in- 
directly causing  the  loss,  not  a  de- 
fence. 

Action  on  a  time  policy  on  a  ship 
for  a  total  loss.  Flea :  that  the  plain- 
tiffs knowingly,  wilfully,  and  impro- 
perly sent  the  ship  to  sea  in  a  condi- 
tion in  which  it  was  dangerous  to  go 
to  sea,  and  suffered  her  to  remain  in 
that  state  near  the  shore,  during  which 
time,  by  reason  of  the  premises,  the 
loss  occurred.     Issue  thereon. 

On  the  trial,  it  appeared  that  the 
plaintiffs  personally  sent  the  ship  out 
to  sea  in  an  unseaworthy  state,  and 
caused  her  to  anchor  in  the  offing  in 
that  state.  Whilst  there  she  was 
caught  in  a  storm  from  seaward  and 
driven  ashore.  There  was  evidence 
justifying  the  jury  in  finding  that  the 
immediate  cause  of  the  loss  was  not 
occasioned  in  any  way  by  the  unsea- 
worthiness, and,  tne  iury  having  found 
that  such  was  the  /act,  a  verdict  was 
entered  for  plaintiffs.  There  was  evi- 
dence from  which  the  jury  might  have 
drawn  the  conclusion  that,  though  the 
unseaworthiness  was  not  the  imme- 
diate cause  of  the  loss,  the  loss  would 
not  have  occurred  if  the  ship  had  been 
seaworthy  when  she  went  to  sea.  No 
question  as  to  this  was  left  to  the 
jury. 

The  Court  of  Queen's  Bench  having^ 
made  absolute  a  rule  for  a  new  tritu 
on  the  ground  of  misdirection,  hold- 
ing that  the  plea  was  proved,  if  that 
misconduct  of  the  plaintiff  occasioned 
the  loss,  though  it  was  not  the  imme- 
diate cause,  the  Court  of  Exchequer 
Chamber  on  appeal  reversed  the  deci- 
sion. WiUiams  J.,  MarHn  B.,  WiUe9 
J.  and  Bramwell  B.  holdinjE^  that  the 
act  of  the  plaintiff  in  knowingly  send- 
ing the  ship  to  sea  could  only  affect 
the  liability  of  the  defendant  if  it  was 
the  immediate  cause  of  the  loss. 
Cockbum  C.  J.  concurring  with  the 
majority  only  on  the  ground  of  the 
special  terms  of  the  plea  in  this  case. 
Urowder  J.  dissentiente.  Thompson 
T.  Hopper,  1038. 

(2).  Infringement,  by  master  of  a  ship, 


of  the  provisions  in  the  Customs 
Clauses  Consolidation  Act,  1853,  as 
to  stowage  of  cargo.  When  such 
infringement  vitiates  an  insurance 
on  the  cargo  by  another  party. 

The  Customs  Consolidation  Act, 
1853  (16  &  17  Vict  c.  107.),  enacts 
(sects.  170, 171, 172)  that,  before  any 
clearing  officer  permits  a  ship  wholly 
or  partly  laden  with  timber  to  clear 
out  from  any  British  port  in  North 
America  or  Honduras^  after  1st  Sep' 
tember  or  before  1st  Ma^f,  he  shall  as- 
certain that  the  whole  cargo  is  below 
deck,  and  give  the  master  a  certificate 
to  that  effect;  and  the  master  shall 
not  sail  without  such  certificate,  and 
shall  not  allow  any  part  of  the  cargo 
to  be  upon  deck  (except  in  specified 
cases  or  necessity)  ;  and,  if  the  master 
sail  without  the  certificate,  or  load  in 
the  mode  forbidden,  he  shall  forfeit 
100/. 

Held  that,  where  a  roaster  sails 
without  such  certificate,  or  loads  in 
the  mode  prohibited,  an  insurance  on 
the  cargo  is  not  thereby  vitiated,  un- 
less the  insured  be,  at  the  time  of 
effecting  the  insurance,  privy  to  the 
act  of  uie  master.  Cunard  v.  Hyde, 
670. 

III.  Insurance  by  carriers. 

Insurance  by  a  railway  Company, 
as  carriers.  Evidence  explanatory  of 
'*not  insured,**  in  a  special  contract 
by  them  under  the  Railway  Traffic 
and  Canal  Act,  958.     Carriers, 

JOINT  STOCK  COMPANY. 
Company. 

5JOINT  STOCK  COMPANIES 
ACT,  1856. 

(19  &  20  Vict.  c.  47.). 

BiUs  of  ExeJumge  and  Pranussory  Notes, 
I.  i. 


JUDGMENT. 

I.  Judgment  debtor.  What  is  a  *'  debt** 
of  his  which  can  be  attached  under 
the  garnishee  clauses  (ss.  60,  67)  of 
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the  Common  Law  Procedure  Act, 
1854,  63.  Common  Law  Procedure 
Acts,  11.  i. 

II.  Action  on  a  judgment.  Particulars 
may  be  indorsed  on  writ  of  summons, 
and  judgment  signed  on  non- appear '^ 
ance,  884.  Common  Law  Frocedure 
AcU,  1.  i. 

JURISDICTION. 

I.  Of  the  superior  Courts. 

i.  To  issue  mandamus.    Mandamui, 

ii.  To  entertain  appeals. 

No  appeal  to  Q.  B.  from  taxation  of 
costs  by  registrar  of  county  court. 
But  Q.  B.  will  entertain  so  far  as 
to  dismiss  with  costs,  123.  County 
Court,  I.  (2). 

II.  Of  county  courts. 

Taxation  of  costs  by  registrar,  under 
Stat.  19  &  20  Vict.  c.  108.  s.  34.  No 
appeal  to  Q.  B.,  1 23.  County  Court, 
I.  (2). 

III.  Of  Quarter  Sessions. 

(1).  Magistrates  cannot  determine  an 
appeal,  where  they  are  interested. 

Where  an  appeal  is  determined,  at 
Quarter  Sessions,  by  magistrates  some 
of  whom  are  interested  m  the  matter, 
the  proceeding  is  null ;  and  the  proper 
course  is  to  quash  it  on  certiorari. 
Re  Hopkins,  100. 

(2).  Appeal  lies  to  Quarter  Sessions, 
from  the  decision  of  petty  sessions, 
as  to  the  utility  of  a  highway,  by 
the  parties  dedicating,  69.  Highway 
Act,  I. 

(3).  Confirmation,  at  Quarter  Sessions, 
of  appeal  against  a  poor  rate.  Ses« 
sions,  having  determined  the  vcdue 
and  amount,  not  bound  to  determine 
the  particular ^rfton,  of  appellant's 
land  within  the  parish,  481.  Bate, 
I.  (3). 

IV.  Of  justices. 

(1).  As  to  deciding  what  is  a  disor- 
derly house,  under  a  local  act  (5  Sc 


6  Vict.  c.  cvL),   133.    Disorderly 
House. 

(2).  To  make  order  of  adjudicatioa 
and  maintenance  of  a  lunatic  pauper. 
Recital  of  a  preyious  order  :  to 
what  extent  it  must  shew  juriadic- 
tion,  231.     Poor,  I.  i.  (1). 

(3).  To  award  satisfaction  to  tiie 
owner  of  goods  pawned,  injured  on 
the  pawnbroker's  premises,  469. 
Patonbroker. 

(4).  To  dismiss,  as  too  late  (hayine 
refused  to  hear  within  proper  time; 
an  information  for  penaltiesre^uired 
by  statute  to  be  recovered  within  a 
certain  time,  474.    Mandamus,  IV. 

(5).  On  a  summons  for  non-payment 
of  a  church  rate,  where  the  validity 
of  the  rate  is  disputed,  under  stat. 
53  O.  3.  c.  127.  *.  7. 

Under  the  proviso  in  sect.  7  of  stat. 
53  O.  3.  c.  127.,  if  a  party  summoned 
before  justices  for  non-payment  of  a 
church  rate,  gives  notice  that  he  dis- 
putes the  validity  of  the  rate,  and  the 
justices  nevertheless  proceed,  alleging 
that  they  do  not  believe  the  objection 
to  be  made  bon&  fide,  and  make  an 
order  for  payment,  this  Court,  on  the 
onler  being  brought  up  by  certiorari, 
will  quash  it,  upon  afiidavits  shewing 
that  the  justices  had  no  reasonable 
CTound  for  disbelieving  the  bona  fides. 
liegina  v.  Nunneley,  852. 

(6).  Justices  cannot  refuse  distress 
warrant,  to  enforce  a  poor  rate,  un- 
appealed  against,  on  the  ground  that 
the  rate  is  bad,  256.  Rate,  UL 
(2). 

LANDLORD  AND  TENANT. 

I.  Construction  of  lease. 

(1).  Reservation  to  the  landlord  of 
the  exclusive  right  to  use  a  sewer 
on  the  tenant's  premises.  Extent 
of  such  casement. 

Lease  of  land  by  plaintiff  to  defen- 
dant, reserving  to  plaintiff  power  to 
enter  upon  the  land,  and  to  dig  and 
make  a  covered  sewer  and  watercourse 
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iKroTigh  it,  in  order  to  convey  away 
the  drainasj^e  from  plaintifTs  premises. 

Plaintiff  made  a  sewer  accordingly : 
defendant  made  a  drain  from  his  own 
premises,  and  carried  it  into  the 
sewer. 

Held,  that  plaintiff  was  entitled  to 
the  exclusive  use  of  the  sewer ;  and 
that  he  could  recover  in  an  action 
against  defend&nt  for  so  interfering 
with  such  exclusive  use.  Lee  v.  Ste- 
vensafij  512. 

(2.)  "  Damage  by  fire  excepted :"  ••  all 
or  any  part  of  the  rent  hereby 
agreed  to  be  paid,^*  &c. 

By  agreement  between  F^  the  re- 
ceiver appointed  in  Chancery  for  lands 
and  buildings  thereon,  and  •/.,  it  was 
recited  that  «7.  had  expended  money 
in  improving  the  premises  on  the  un- 
derstanding that  a  lease  thereof  should 
be  granted  to  him  on  the  terms  afler 
mentioned  (pursuant  to  a  previous 
agreement  with  parties  at  that  time 
interested),  in  consideration  whereof 
F»  had  consented  to  enter  into  this 
agreement.  And  it  was  witnessed 
that  F^  in  consideration  of  the  pre- 
mises, and  according  to  his  power, 
agreed  with  J.  to  let  to  him,  and  J. 
agreed  to  take,  the  land,  with  the 
buildings  thereon  lately  converted  at 
J.^a  expence  into  a  mill,  and  other 
buildings,  to  hold  for  twenty  one  years 
at  rent  payable  quarterly.  And  it 
was  af^reed  that,  when  that  agreement 
should  have  been  approved  of  by  the 
Court  of  Chancery,  or  the  Master,  or 
if  it  should  be  ascertained  that  such 
sanction  was  not  necessary,  a  lease 
should  be  executed  by  F.  to  J,  (and 
Br  counterpart  by  J,)  under  the  terms 
in  the  agreement  stipulated,  which 
should  contain  covenants  on  the  part 
of  J.  *'  to  pay  the  said  rent  in  manner 
before  mentioned,  damage  by  fire  ex- 
cepted," and  to  keep  the  premises  in 
repair,  and  to  deliver  up  possession  of 
the  premises  "  and  all  the  present  ad- 
ditions,** "  but  not  including  any 
buildings  not  shewn**  on  a  plan  in- 
dorsed, in  good  repair,  'Mamase  by 
fire  excepted.**  And  that,  until  the 
lease  should  be  granted,  F,  miffht  dis- 
train "  for  all  or  any  part  of  the  rent 
hereby  agreed  to  be  paid."    Provided 


that  the  agreement  should  be  in  all 
respects  subject  to  the  approbation  of 
the  Court  of  Chancery  or  the  Master, 
F.  undertaking  to  endfeavour  to  obtain 
such  approbation :  but,  if  the  appro- 
bation were  refused,  the  agreement  to 
be  void.  J,  entered  into  possession, 
and  erected  new  buildings. 

Held,  that  J.  was  tenant  from  year 
to  year  on  such  terms  as  would  be  in- 
serted in  a  lease  pursuing  the  agree- 
ment, so  far  as  they  were  applicable 
to  a  tenancy  from  year  to  year. 

That  if  any  part  of  the  premises 
originally  demised  were  destroyed  by 
fire,  the  result  would  be,  not  to  destroy 
or  suspend  the  whole  rent,  but  to  en- 
title .A  to  a  deduction  from  the  rent 
according  to  the  proportion  which  the 
annual  value  of  the  destroyed  part 
bore  to  the  annual  value  of  the  whole : 
taking  (dubitante  Cromptm  J.)  the 
whole  to  be  the  premises  as  originally 
demised,  not  as  improved  by  subse- 
quent additions  made  by  J.  Bennett 
y.  Ireland,  326. 

IL  Distress. 

Action  for  detaining  goods  under  a 
distress :' Vhen  it  lies. 

An  actionTlies  for  detaining  goods 
taken  under  a  distress  for  rent,  after 
a  sufficient  tender  made  before  im- 
pounding.^ Loring  v.  Warburton^  607, 

LANDS. 
Saleofan^interestin.    Statute  of  Frauds, 

LAND  TAX. 

Not  to  be  deducted  from  the  gross 
annual  value  of  a  tithe  commutation 
rent  charge,  in  calculating  the  net 
annud  value,  1.    Rate,  L  (1). 


LEASE. 
Landlord  and  Tenant. 

LESSOR  AND  LESSEE. 
Landlord  and  Tenant, 
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LIBEL. 

L  Right  of  action. 

(1).  A|rainst  a  corporation  aggregate, 
for  libel.    What  amounts  to  m^ce. 

A  connt  against  a  railway  company, 
being  a  corporation  aggregate,  for  a 
malicious  libel  is  good  on  demurrer ; 
for  a  corporation  aggregate  may  well, 
in  its  corporate  capacity,  cause  the 
publication  of  a  defamatory  statement 
under  such  circumstances  as  would 
imply  malice  in  law  sufficient  to  sup- 
port the  action. 

And,  semble,  there  may  be  circum- 
stances by  which  express  malice  in 
fact  might  be  proyed,  such  as  to  make 
a  corporation  aggregate  liable  there- 
for in  its  corporate  capacity.  Whit' 
Jield  V.  South  Eastern  Raihcay\  Com- 
pany, 116. 

(2),  Friyileged  publication.    How  far 

fmblication  of  proceedings  at  a  pre- 
iminary  investigation  ot  a  crimmal 
charge,  before  a  magistrate,  is  pri- 
vileged. 

The  rule,  that  the  publication  of  a 
fair  and  correct  report  of  proceedings 
taking  place  in  a  public  Court  of  jus- 
tice is  privileged,  extends  to  proceed- 
ings taKing  place  publickly  before  a 
magistrate  on  the  preliminary  inves- 
tigation of  a  criminal  charge,  termi- 
nating in  the  discharge,  by  the  magis- 
trate, of  the  party  charged. 

A  declaration  for  libel  set  out,  in 
three  separate  counts,  reports  of  three 
separate  days*  proceedings,  respec- 
tively (on  two  adjournments),  before 
a  magistrate ;  the  report  of  the  first 
day  stating  that  plaintiff  was  charged 
with  perjury,  and  an  adjournment, 
but  reserving  the  report ;  the  report 
of  the  second  day  also  stating  an  ad- 
journment in  language  intimating  that 
there  would  be  a  report  of  the  pro- 
ceedings of  the  day  to  which  the  ad- 
journment was ;  and  the  third  stating 
the  discharge  of  the  party  charged : 
and  the  jury  found  ffenerally  that  the 
reports  were  fair  and  correct.  Held  : 
that  the  reports  of  the  first  two  meet- 
ings did  not  lose  the  privilege  by 


reason  of  the  proceedings  there  re- 
ported not  being  final. 

One  of  the  reports  commenced, 
"  Wilful  and  corrupt  perjury."  Held 
that,  after  the  verdict  of  thepury,  this 
must  be  taken  as  a  description  of  the 
nature  of  the  chai^  not  as  an  innpu- 
tation,  by  Ae  publisher,  of  the  pcijury 
in  fact. 

One  of  the  reporto  stated  that  the 
evidence  before  the  magistrate  en- 
tirely negatived  the  story  of  the 
plaintiff,  which  story  was  the  state- 
ment of  the  plaintiff,  in  which  the 
imputed  perjury  was  contained. 
Held,  not  to  be  privileged;  and  a 
plea,  justifying  this  report  on  the 
ground  that  it  was  a  fair  and  correct 
report  of  the  proceedings  which  had 
tasen  place,  was  held  bad  after  ver- 
dict.    Lewis  V.  Levy^  537. 

II.  Form  of  declaration. 

Under  Common  Law  Procedure  Act, 
1852,  346.    Evidence,  IL  ii. 

LIEN. 

I.  Claim  of,  on  a  ship,  by  shipwrights, 
for  costs  of  detention  of  ship  in  Dieir 
dock,  after  repairing,  the  repairs  not 
having  been  paid  for :  held  bad. 

Shipwrights  contracted  with  the 
owners  of  a  ship  to  do  repairs  on  the 
ship  in  the  shipwrights'  craving  dock ; 
in  the  contract  a  provision  was  made 
that  a  lump  sum  should  be  pud  for 
the  use  of  tlie  dock,  the  other  charges 
being  on  a  quantum  meruit. 

The  ship  was  repaired  in  the  dock  ; 
and  the  owners  were  not  prepared  to 
pay  the  price.  The  shipwrignts  gave 
notice  that  they  should  detain  the 
ship  and  claim  21/.  a  day  for  the  use 
of  the  dock  during:  the  detention.  The 
shipowners  finally  paid  the  amount 
claimed,  together  with  the  sum  claimed 
for  the  docK  rent,  under  protest. 

Held  by  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Queen's 
Bench,  that  the  shipwrights  had  no 
lien  for  the  use  of  the  dock  during  the 
detention.  British  Empire  Shipping 
Company  v.  Somes,  353. 

II.  Contingent  claim  of  lien  by  vendor 


LIGHTING  RATE. 


MANDAMUS. 
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for  price  of  goods :  how  and  when 
destroyed  by  his  acceptance  of  a  de- 
livery order  by  vendee  to  a  third 
party,  448.     Vendor  and  Vendee^  II. 

LIGHTING  RATE. 

Under  Metropolis  Local  Management 
Act.  Metropolis  Local  Management 
Act,  III. 

LIMITATION. 
Of  actions.    Statute  of  Limitations. 
Of  estate.    Devise* 

LIMITED  LIABILITY. 

BiUs  of  Exchange  and  Promissory  Notes, 
I,  i. 

LIQUIDATED  DAMAGES. 
Damages,  III. 

LUNATIC. 
Pauper.    Poor,  I.  i.  (1). 

MAINTENANCE. 
Contract,  VI.  iv. 

MAINTENANCE. 
Order  of.    Poor, 

MALICE. 
In  libel  and  slander.    LiheL 

MANDAMUS. 

I.  Where  it  lies,  and  does  not  liej  in 
particular  cases. 

i.  Where  it  lies. 

Refusal  of  vestry,  summoned  under 
5  &  6  Vict.  c.  109.,  for  the  purpose 
of  making  out  a  list  of  persons  com- 
petent to  serve  as  parisa  constables, 
to  make  out  such  list :  mandamus, 
519.     Constables. 

il.  Where  it  does  not  lie. 

To  the    visitors    of  the  College  of 


Doctor's  Commons,  to  enquire  into 
the  proceedings  of  Uie  College  under 
stat.20&21  Vict.  c.  77.  ss.  116.,  117., 
863.    Doctors^  Commons, 

II.  Application  for. 

For  mandamus  to  Quarter  Sessions  to 
enter  continuances  and  hear  an  appeal : 
within  what  time  to  be  made. 

There  having  been  no  fixed  rule 
of  practice  as  to  the  time  within  which 
an  u)plication  for  a  mandamus  to  the 
Sessions  to  enter  continuances  and 
hear  an  appeal  must  be  made,  this 
Court  ordered  that  in  future  such  ap- 
plications must  be  made  not  later  than 
m  the  Term  following  the  Sessions  at 
which  the  refusal  was  made,  unless 
special  circumstances  appear  by  affi- 
davit to  account  for  the  delay  to  the 
satisfaction  of  the  Court 

If  notice  of  chargeability  and  state- 
ment of  grounds  of  removal  be  put 
into  the  post  on  one  day  and  received 
by  parisn  officers  on  the  next,  the 
latter  is  the  day  on  which  they  are 
'*  sent ;"  and  it  is  sufficient,  within 
Stat.  11  &  12  Vict.  c.  31.  s.  9.,  if  the 
application  for  the  depositions  be  re- 
ceived by  the  clerk  to  the  justices  on 
the  twenty  first  day  thereafter,  reckon- 
ing one  day  inclusively  and  another 
exclusively.  Regina  y.  Recorder  of 
Richmond,  253. 

III.  Form  of  writ. 

Refusal  by  mayor  and  assessors  of 
a  borough  to  revise  burgess  lists. 
Peremptory  mandamus,  anew  mavor 
having  meanwhile  came  into  office. 
How  the  writ  is  to  be  directed. 
1024.  Municipal  Corporations  Re- 
form Act,  I. 

IV.  Return.  What  is  an  obedience  to 
the  writ. 

Stat.  18  &  19  Vict.  e.  108.  *.  14. 
enacts  that  penalties  imposed  by  the 
Act  may  be  recovered  within  three 
months  of  the  commission  of  the 
offence.  Within  three  months  of  the 
commission  of  an  alleged  offence,  an 
information  was  laid  before  magis- 
trates who,  within  the  three  months, 
refused  to  hear.  Afler  the  expiration 
of  the  three  months  a  mandamus  is- 
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sued  commanding  them  to  hear.  They 
returned  that,  since  the  issuing  of  the 
writ,  they  had  heard,  when  it  appeared 
to  them  that  the  party  charged  was 
protected  by  the  lapse  of  time,  and 
they  had  therefore  dismissed  the  in- 
formation. On  demurrer  to  the  man- 
damus: 

Judmnent  for  defendants,  on  the 
ground  that  they  had  obeyed  the  writ 
by  deciding  the  case,  whether  their 
decision  was  right  or  wrong. 

Semble,  per  Lord  CampbeU  C.  J. 
and  Crompton  J.,  that  it  was  right: 
per  Coleridge  J.  and  Erie  J.,  that  it 
was  wrong.  Regiria  t.  Mainwaritigy 
474. 

MARRLA6E. 

Breach  of  promise  of.     Contract^  VI. 
i.;v.(l). 

MASTER  AND  SERVANT. 

I.  Responsibility  of  master  to  servant. 

For  injury  receiyed  by  the  latter  in 
the  course  of  the  service. 

A  master  is  responsible  to  his  ser- 
vant for  the  injury  received  in  the 
course  of  his  service,  if  it  be  shewn  to 
have  been  occasioned  by  the  personal 
negligence  of  the  master.  Such  neg- 
ligence may  be  brought  home  to  the 
master  by  shewing  either  his  personal 
interference  to  be  the  cause  of  the 
accident,  or  that  he  negligently  re- 
tained incompetent  servants,  whose 
incompetency  was  the  cause  of  the 
accident:  but,  in  the  absence  of  a 
special  contract,  the  master  is  not 
liable  for  an  accident  not  proved  to 
have  been  occasioned  by  his  personal 
negligence.     Ormond  v.  Holland^  102. 

II.  Responsibility  of  master  for  negli- 
gence of  servant. 

Action  lies  by  a  passenger  against 
the  owners  of  a  crew,  paid  by  them  and 
supplied,  with  the  ship,  to  a  third  party 
for  hire,  for  the  n^ligence  of  such 
crew. 

fi".,  the  lessee  of  a  ferry,  hired  from 
defendants,  for  one  day,  a  steam  tug 
and  crew,  to  assist  in  carrying  his 
passengers  across.     He  received  the 


fares :  and  defendants  were  paid  by  him 
for  the  hire  of  the  tu^;  they  sent  and 
paid  the  crew.  Plaintiff*,  who  had  con- 
tracted with  and  paid  H,  for  being 
carried  across  the  ferry  at  all  timea 
during  one  year,  went  on  board  the 
tug,  from  J3.'s  pier,  as  a  passenger, 
for  the  purpose  of  crossing.  By  the 
negligence  of  the  crew  some  tackle 
broke ;  and  plaintiff*,  while  on  board, 
was  injured. 

Held,  that  he  was  entitled  to  re- 
cover against  defendants  for  such 
negligence.    DdLyeU  v.  Tyrer^  899. 

MEMORANDA. 

Easter  Term,  1858,  1. 
Easter  Vacation,  1858,  325. 
Trinity  Term,  1858,  872. 

METROPOLIS  LOCAL  MANAGE- 
MENT ACT. 

(18  &  19  Vict.  c.  120.). 

L  Sects.  68,  76,  204.  Power  of  District 
Board  to  recover  expences  of  reinsta- 
ting sewers.  Construction  of  "sewer." 

A  wall  had  been  erected  from  time 
immemorial  on  land  adjacent  to  a  tidal 
river;  audit  kept  out  from  such  land 
the  river  at  high  water,  the  land  being 
drained  into  the  river  by  drains  at  a 
considerable  distance  from  the  wall. 
Before  sUt.   18  &  19   Vict  c,  120. 

giietropolis  Local  Management  Act), 
e  wail  was  within  the  jurisdiction 
of  The  Metropolitan  Commissioners 
of  Sewers ;  and  it  was  within  a  dis- 
trict mentioned  in  Schedule  (B.)  to 
that  Act.  K,,  the  occupier  of  the 
land  on  which  the  wall  stood,  cut 
away  part  of  the  wall,  and  built 
houses  thereon,  without  the  consent 
and  in  violation  of  the  express  prohi- 
bition of  The  Board  of  Works  of  the 
District.  The  Board  demolished  the 
houses,  reinstated  the  wall,  and  claim- 
ed the  expences  from  K, 

Held,  that  the  wall  was  a  sewer, 
and  that  The  District  Board  was  en- 
titled to  claim  the  expences,  under 
sects.  68,  204. 
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Also,  that  the  Board  might  recover 
the  expences  under  sect.  76,  although 
no  foundation  for  the  houses  had  been 
dug  out,  but  they  were  simply  erected 
on  the  surface  oi  the  ^ound. 

It  appearing  that  K,  had  applied 
for  permission  to  The  District  Board 
of  Works,  and  had  in  his  correspon- 
dence with  them  treated  the  matter 
as  exclusively  within  their  jurisdic- 
tion, and  that  the  Metropolitan  Board 
of  Works  had  not  interfered  or  exer- 
cised any  jurisdiction  over  the  wall : 
Held,  that  it  was  not  competent  to  K, 
to  resist  the  claim  of  The  District 
Board  on  the  supposed  ground  that 
the  statute  vested  the  wall  in  The 
Metropolitan  Board  of  Works. 

Admitted,  that  no  claim  could  be 
sustained  by  The  District  Board  for 
the  expence  of  obtaining  the  advice 
of  counsel.  Poplar  Board  of  Works 
y.  Knight,  408. 

II.  Sects.  130,  250.  What  is  a  "street," 
within  those  sections,  which  the  vestry 
are  bound  to  light. 

An  unfinished  road  (in  a  parish 
mentioned  in  Sched.  (A.)  of  the 
Metropolis  Local  Management  Act, 
18  &  19  Vict.  c.  120.),  containing  in- 
habited houses  along  part  of  it,  com- 
municated, at  one  end  only,  with  an- 
other road  containing  houses  placed 
singly  at  long  intervals.  The  soil  of 
such  unfinished  road  was  private  pro- 
perty; and  the  road  itself  had  not 
Deen  dedicated  to  the  public. 

The  vestry  of  the  parishrefused  to 
light  the  road  under  sect.  130.  On  a 
motion  for  mandamus  to  compel  them 
to  do  so,  this  Court  discharged  the 
rule,  on  the  ground  that  the  vestry 
were  not  bound  to  treat  the  road  as  a 
Mreet  under  sects.  130,  250.  Begina 
V.  St.  Mary,  Islington,  743. 

III.  Sect.  161.  General,  lighting  and 
sewers  rate. 

(1).  Owner  of  a  tithe  commutation 
rent  charge  liable  to  the  two  first : 
when,  and  when  not,  to  the  last,  1. 
JRaU,l.{l). 

(2).  Assessment  upon  a  parish  of 
which  the  rateability  to  poor  rate 


had  been  regulated  by  a  local  Act 
(5  O.  4.  c.  cxxvi.). 

Under  the  Metropolis  Local  Ma- 
nagement Act  (18  &  19  Vict.  c.  120.), 
sect.  161,  the  only  rates  which  the 
vestry  are  authorized  to  make  are  a 
sewers  rate,  a  lighting  rate,  and  a 
general  rate  :  and  no  other  rates  but 
the  sewerage  and  lighting  rates  can 
be  made  independently  of  and  distinct 
from  such  general  rate. 

By  a  local  Act  (5  O,  4.  c.  cxxvi.), 
all  hereditaments  whatsoever  in  the 
parish  of  P.  were  made  rateable  upon 
one  and  the  same  scale  to  poor  rates : 
but,  in  respect  of  paving,  watching 
and  lighting  rates  under  the  Act, 
premises  unoccupied,  or  in  certain 
stages  only  of  completion,  were  to  be 
assessed  respectively  at  certain  lower 
rates  than  the  rest. 

Held  that,  under  sect.  161  of  the 
Metropolis  Local  Management  Act, 
which  provides  that  the  several  rates 
under  that  Act  shall  be  assessed  upon 
the  same  principle  as  the  poor  rates 
in  each  respective  parish,  all  heredi- 
taments in  P.  were  rateable  upon  one 
scale,  without  any  exemption.  Begina 
y.  Chreat  Western  Bailway  Company, 
600. 

lY.  Sect.  197.  Exception,  from  the  juris- 
diction of  parish  auditors,  of  accounts 
which,  before  the  Act,  would  have 
been  subject  to  the  audit  of  an  au- 
ditor under  stat.  4  &  5  W.4.C.  76. 

The  proviso  to  sect.  197  of  the  Me- 
tropolis Local  Management  Act  (18 
&  19  Vict.  c.  120.),  which  excepts 
from  the  jurisdiction  of  parish  audi- 
tors appointed  under  the  Act  all  ac- 
counts which,  before  the  passing  of 
that  Act,  would  have  been  subject  to 
the  audit  of  an  auditor  appointed  un- 
der Stat.  4  &  5  W.  4.  c.  76.,  is  not 
repealed  by  sect.  3  of  stat.  19  &  20 
Vict  c.  1 12. :  and  the  Poor  Law  Com- 
missioners have  therefore  still  the 
right  to  order  the  overseers  or  guar- 
dians of  any  parish  to  appoint  an  au- 
ditor to  audit  the  poor  law  accounts. 

A  select  vestry,  under  a  local  Act 
(59  O.  3.  c.  xxxix.),  annually  elected 
forty  of  their  own  body  to  be  "  direct- 
ors    of  the  poor,  who  were,  by  the 
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Act,  to  exercise  the  functions  of 
"  overseers."  The  yestr jmen  were  to 
appoint,  and  fix  the  salaries  of,  all  the 
parish  officers,  and  the  visitors  for  the 
relief  of  the  poor ;  but  all  these  offi- 
cers, and  the  visitors,  were  to  be  paid 
by,  and  act  under  the  controul  and 
direction  of,  the  directors.  The  ves- 
trymen were  to  make,  levy  and  assess 
the  rates ;  but  the  distribution  of  the 
moneys  thence  arising,  including  the 
portion  devoted  to  the  relief  of  the 
poor,  was  in  the  directors. 

Held,  that  the  directors,  and  not 
the  directors  and  vestrymen  jointly, 
were  the  parties  filling  the  position  of 
"  guardians  or  overseers"  of  the  pa- 
rish, within  Stat.  4  &  5  TT.  4.  c.  76. 
M.  46.,  109. ;  and  that  therefore  the 
order  of  the  Poor  Law  Commissioners, 
for  the  appointment  of  a  poor  law  au- 
ditor for  the  parish,  was  rightly  di- 
rected to  the  directors  alone.  Regina 
v.  Directors  of  St.  Pancras,  583. 

METROPOLITAN  BUILDING 
ACT. 

(18  &  19  Vict.  c.  122.). 

Sects.  3,  51.  Fees  to  surveyor  from 
owner  of  building.  Owner  in  fee  of 
the  land  on  which  the  building  is 
erected,  letting  it  on  a  peppercorn 
rent,  not  liable. 

Under  sect.  51  of  the  Metropolitan 
Building  Act,  1855  (18  &  19  Vict  c. 
122.),  an  owner  of  land  in  fee  simple 
who  lets  it  on  a  building:  lease  at  a 
peppercorn  rent  is  not  liable,  as  owner, 
to  tne  surveyor  for  fees  in  respect  of 
buildings  afterwards  erected  on  such 
land,  a  peppercorn  lent  not  being 
within  the  meaning  of  the  words  "  of 
the  whole  or  of  any  part  of  the  rents 
or  profits  of  any  land  or  tenement"  in 
the  interpretation  clause,  sect.  3.  Epe- 
fyn  V.  Whichwrd,  126. 

MIDDLESEX. 
County  Sessions  for.   CUrk  of  the  Peace. 

MONEY  HAD  AND   RECEIVED. 
Action, 


MUNICIPAL  CORPORATIONS 
REFORM  ACT. 

(5  &  6  W.  4.  c.  76.). 

I.  Sect.  18.  Refusal  by  mayor  and  as- 
sessors to  revise  burgess  lists.  Pe- 
remptory mandamus,  a  new  mayor 
having  meanwhile  come  into  office. 
How  the  writ  is  to  be  directed. 

Mandamus  directed  to  the  Mayor 
and  assessors  of  22.,  a  borough  within 
the  Municipal  Corporation  Reform 
Act,  5  &  6  ^.  4.  c.  76.,  comprising 
several  parishes.  It  contained  sug- 
gestions that,  at  the  court  holden  in 
October  1856,  before  the  Mayor  an.d 
assessors  for  the  revision  of  the  bur- 
gess lists  of  that  year,  the  Mayor  and 
assessors'*  refused,  for  insufficient  rea- 
sons, to  revise  the  lists.  Mandatory 
part  commanding  the  Mayor  and  as- 
sessors to  hold  a  court  and  revise  the 
list  for  the  parish.  The  writ  was 
tested  in  January  1857.  There  was 
an  insufficient  return  and  a  demurrer 
thereto.  The  Court  of  Queen's  Bench 
having  awarded  a  peremptory  man- 
damus: 

Held,  by  the  Court  of  Exchequer 
Chamber,  afiu^ming  the  judgment  of 
the  Court  of  Queen's  Bench,  that  the 
mandamus  was  properly  directed  to 
the  existing  Mayor  ana  assessors  to 
hold  the  Court,  and  revise  the  list  of 
the  past  year. 

By  Pollock  C.  B.,  Martin  B.  and 
WUies  J. ;  dissentientibus  Williams 
and  Crowder  Js.  Mayor  of  Rochester 
V.  The  Queen,  1024. 

II.  Sect.  58.  Appointment  of  treasurer. 
Bond  by  appomtee  and  surety  :  dura- 
tion  of  surety's  liability. 

The  condition  of  a  bond  recited  that 
S.  had  been  appointed,  under  stat;  5 
&  6  W.4.  c,  76.,  treasurer  to  a  bo- 
rough ;  and  declared  that  it  had  been 
agreed  that  the  obligor  should  join 
with  S,  in  the  bond  for  the  due  per- 
formance of  the  office :  and  the  con- 
dition was  declared  to  be  that,  if  S, 
should  duly  perform  the  office  accord- 
ing to  the  provisions  of  the  said  sta- 
tutes, and  of  such  statutes  as  might 
be  thereafter  passed  relatine  to  the 
said  office,  the  bond  should  be  voic), 
otherwise,  &c. 
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In  a  declaration  bj  the  obligee 
asainst  the  obligor,  it  was  averred 
that,  under  the  appointment  in  the 
condition  mentioned,  and  divers  sub- 
sequent annual  appointments  in  every 
successive  year,  S.  continued  to  be 
treasurer  from  the  time  of  the  execu- 
tion of  the  bond  till  stat.  6  &  7  Vict, 
c.  89.  passed,  when  S,^  in  accordance 
with  tne  last  mentioned  Act,  was  ap- 
pointed treasurer,  and  held  office  du- 
ring the  pleasure  of  the  council  till 
his  death ;  and  that  the  office,  at  <S.*s 
last  appointment,  and  until  his  death, 
continued,  in  its  nature,  functions  and 
duties,  to  be  the  same  office  as  that 
mentioned  in  the  condition.  A  breach 
was  then  assigned,  alleging  a  malver- 
sation by  iS.,  while  he  remained  trea- 
surer as  aforesaid,  not  stated  to  have 
occurred  within  the  year  from  his  first 
appointment,  but,  to  wit,  on  a  day 
named,  which  was  subsequent  to  the 
appointment  under  stat.  6  &  7  Vict. 
c.  89. 

Declaration  held  bad  on  demurrer. 
For  that,  under  stat.  5  k  6  W.  4, 
c.  76.  (sect.  58),  the  appointment 
mentioned  In  the  condition  was  for 
one  year  only ;  and  the  liability  of  the 
obligor  could  not  extend  to  the  hold- 
ing under  stat.  6  &  7  Vict,  c.  89.,  which 
(sect.  6)  makes  the  office  to  be  an 
office  held  during  the  pleasure  of  the 
council.  Mayor  of  Cambridge  v. 
Dennis^  660. 

NEGLIGENCE. 

Action  for. 

(I.)  At  common  law.  Where  it  lies,  and 
does  not  lie,  in  particular  cases. 

i.  Where  it  lies. 

( 1 ) .  Negligence  of  master,  causing  in- 
jury  to  servant  in  the  course  of  the 
service :  under  what  circumstances 
the  master  is  liable,  102.  Matter 
and  Servant^  L 

(2).  Action  lies,  by  a  passenger,  against 
the  owners  of  a  crew,  paid  by  them, 
and  supplied,  with  the  ship,  to  a 
third  party  for  hire,  for  the  negli- 
gence of  such  crew,  899.  Master 
and  Servant,  11. 


(3).  Action  for  negligence  against  a 
railway  company,  as  carriers.  Fleas 
of  '*  special  contract,"  and  **  just 
and  reasonable  **  ^  conditions,"  un- 
der The  Railway  Traffic  and  Canal 
Act,  958.     Carriers. 

ii.  Where  it  does  not  lie. 

On  behalf  of  an  infant  of  tender 
years,  for  injury  caused  by  the  loint 
negligence  of  the  defendant  and  the 
party  who  had  the  charge  of  the 
mfant. 

P.  had  charge  of  a  child  too  voung 
to  take  care  of  itself,  and  took  two 
tickets  at  a  railway  station  for  the 
purpose  of  the  two  being  conveyed  on 
the  railway.  ^Vbile  P.  and  the  child 
were  on  the  railway,  afler  P.  had 
taken  the  tickets,  the  child  was  in- 
jured by  an  accident  which  was  caused 
by  the  joint  negligence  of  P.  and  the 
Company's  servants. 

Held,  by  the  Court  of  Exchequer 
Chamber,  affirming  the  judgment  of 
^e  Court  of  Queen's  Bench,  that  the 
child  could  not  maintain  an  action 
against  the  Company.  Waite  v.  North 
Eaetem  Railway  Company,  719. 

II.  By  statute. 

Action,  under  stat.  9  &  10  Vict,  e,  93., 
by  husband,  administrator  of  wife, 
for  negliffence  causing  her  death. 
Froper  £rm  of  declaration,  168. 
Executor,  I. 

NET. 

Fikhing. 

NOTICE. 

Of  action.    Action,  lU.  i. 

Of  appeal.    Appeal,  II. 

OCCUFATION. 

I.  Beneficial.    Bate. 

II.  By  owner  of  land  enclosed  adjoin- 
ing highway.  His  liability  to  repair, 
949.    Highway,!!. 

FARISH. 
What  is,  within  the  meaning  of  sects.  IO.9 
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PARSONAGE. 


PLEA. 


32.,  of  Stat.  15  &  16  Vict.  c.  85. 
(Burials  Amendment),  264.  Burial 
Acts. 

PARSONAGE. 

Money  paid  for  rebuilding,  to  governors 
of  Queen  Anne's  Bounty,  by  owner 
of  a  tithe  commutation  rent  charge  : 
not  to  be  deducted,  in  calculating  net 
annual  value,  1.    Rate,  1.  i. 

PASSENGER  ACT,  1855. 

(18  &  19  Vict.  c.  119.). 
Ship,  I. 


PASSENGER  SHIP. 


Skip,  I. 


PATENT. 


Action  for  infringement  of.    Evidence. 

A  patent  was  entitled  "Treating 
chemically  the  collected  contents  of 
sewers  and  drains  in  cities,  towns  and 
villages,  so  that  the  same  may  be  ap- 
pliciu>le  to  agricultural  and  other 
useful  purposes.*'  The  description  of 
the  process  stated  that,  for  the  pur- 
pose of  precipitating  the  matter,  the 
patentee  preferred  to  employ  hydrate 
of  lime ;  and  he  claimed  the  precipita* 
tion  of  animal  and  vegetable  matter 
from  sewage  water  by  the  means 
before  described.  It  stated  that  the 
invention  consisted  in  the  use  and  ap- 
plication  of  a  chemical  agent  for  the 
purpose  of  precipitating  the  solid 
animal  and  vegetable  matter  con* 
tained  in  sewage  water;  and  that 
what  was  claimed  was  the  precipita- 
tion of  animal  and  vegetable  matter 
from  sewage  water  by  means  of  the 
chemical  agent  before  described. 

In  an  action  for  an  infringement  of 
this  patent,  it  appeared  that  aefendant 
had  applied  tne  process  and  the 
hydrate  of  lime  for  the  purpose  of 
deodorizing  sewage  water:  in  the 
course  of  which  some  precipitate  of 
animal  and  vegetable  matter  was  pro- 
duced, which,  however,  defendant  did 
not  use  as  an  article  of  value,  but 


bonft  fide  rejected  as  an  article  acci- 
dentally produced. 

Held,  that  this  was  no  evidence  for 
a  jury  of  the  infringement  of  the 
patent.    Higgt  v.  Goodwin,  529. 


Poor. 


PAUPER. 


PAWNBROKER. 


Injury  to  eoods  pawned  while  on  the 
pawnbroker's  premises:  under  what 
circumstances  he  is  responsible,  under 
Stat  39  &  40  Q.  3.  c.  99.  9.  24. 

Under  Stat.  39  &  40  G^.  3.  c.  99. 
M,  24.  the  injury  done  to  goods  pawned, 
by  an  accidental  fire  on  the  premises 
of  a  pawnbroker,  not  affirmatively 
shewn  to  have  occurred  through  the 
default,  neglect  or  wilful  misbehaviour 
of  the  pawnbroker,  does  not  authorize 
a  justice  to  give  satisfaction  to  the 
pawner;  there  being  no  prim&  facie 
presumption  that  such  fire  is  owing 
to  the  default,  &c.  of  the  owner  of  the 
premises. 

When  a  case  is  stated  under  stat. 
20  &  21  Vict.  c.  43.,  sect.  2  is  satisfied 
if  the  api>ellant,  within  three  days  of 
his  obtaining  the  case  from  the  justice, 
seeks  to  find  the  respondent,  but 
cannot  do  so,  and,  within  such  three 
days,  gives  notice  to  the  attorney  who 
represented  the  respondent  before 
the  magistrate,  and,  ailer  the  expira- 
tion of  the  three  days,  gives  notice  to 
the  respondent,  who  does  not  object. 
Under  such  circumstances,  the  dourt 
will  hear  the  appellant  though  the 
respondent  does  not  appear.  Syred  v. 
Carruthers,  469. 

PENALTIES. 

Information  for,  required  by  statute  to 
be  recovered  within  a  given  time. 
Refusal  of  justices  to  hear:  mandamus. 
Return,  that,  since  the  writ,  they  had 
heard  and  dismissed  as  being  too  late. 
Demurrer,  474.    Mandamui,  TV. 


PLEA. 


Pleading,  III. 


PLEADING. 
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PLEADING. 

I.  Writ  of  summons. 

In  an  action  on  a  judgment,  par- 
ticulars may  be  mdorsed  under 
sect.  25  of  The  Common  Law  Pro- 
cedure Act,  1852,  884.  Common 
Law  Procedure  Acts,  I.  i. 

n.  Declaration. 

(1).  Action,  under  stat.  9  &  10  Vict, 
c.  93.,  by  husband,  as  administrator 
of  wife,  for  negligence  causing  her 
death.  Proper  form  of  declaration, 
168.    Executor,  L 

(2).  Action  for  libel  or  slander.  Form 
of  declaration,  under  The  Common 
Law  Procedure  Act,  1852,  346. 
Eoidence,  II.  ii. 

III.  Plea. 

(1).  Action  hj  payees  of  a  promissory 
note  against  a  joint  and  several 
maker.  Plea,  that  one  of  plaintiffs 
was  one  of  the  joint  makers,  and 
therefore  liable  to  contribution. 
Held  bad,  442.  BiOa  of  Exchange 
and  Protniuory  Notes,  II. 

(2).  Action  for  breach  of  promise  of 
marriage.  Plea,  that,  before  breach, 
defendant  became  afflicted  with  a 
disease,  making  it  dangerous  for 
him  to  marry,  &c.  Held  bad,  747. 
Contract,  VI.  (1). 

(3).  Action  for  breach  of  promise  of 
marriage.  Plea,  that,  before  agree- 
ment, plaintiff  and  a  third  party 
had  agreed  to  marry,  which  agree- 
ment was  still  in  force,  and  had 
been  withheld  from  defendant. 
Held  bad,  no  fraud  being  alleged, 
796.     Contract,  VL  v.  (1). 

(4).  Action  against  a  railway  Com- 
pany. Plea,  that  a  month's  notice 
of  action  had  not  been  given,  as 
prescribed  by  the  special  Act.  Held 
Dad,  for  want  of  an  averment 
shewing  that  the  action  fell  within 
the  class  described  in  the  Act,  837. 
Railways  Clauses  Consolidation  Act, 


IV.  Replication. 

Action  in  the  name  of  a  nominal 
plaintiff.  Pleas  of  payment  to,  and 
discharge  and  release  by,  such 
plaintiff.  Equitable  replication,  461. 
Common  Law  Procedure  Acts,  II.  ii. 

POACHING* 

Information  for,  before  justices,  under 
Stat.  1  &  2  W,  4,  c,  32.  Party 
charged  not  competent  or  compella- 
ble to  give  evidence  against  himself, 
under  Evidence  Amendment  Act,  91. 
Evidence,  1, 

POLICE. 

Non-rateability,  to  poor  rates,  of  build- 
inff  occupied  by  county  police,  for 
police  purposes,  225.    Bate,  I.  (4). 


Insurance, 


POLICY. 


POOR. 


I.  Settlement  of. 

i.  Evidence  of. 

(1).  Of  birth  settlement:  order  of  ad- 
judication and  maintenance :  juris- 
diction of  justices. 

For  the  purpose  of  shewing  a  birth 
settlement  m  C,,  a  witness  was  called 
who  proved  that  she  was  the  sister  of 
the  pauper's  mother,  who  was  the 
witness's  senior  by  ten  years;  that 
the  witness  first  remembered  herself 
and  the  pauper's  mother  living  with 
their  parents  in  C,  It  was  also  proved 
that  the  father  and  mother  of  the 
^  pauper's  mother  were  married  in  C, 
and  that  the  witness  afore  mentioned, 
the  pauper's  mother,  and  another 
sister,  were  baptized  in  C,  Held, 
sufficient  evidence. 

Orders  of  adjudication  and  main- 
tenance, made  by  justices  of  the  city 
and  county  of  £,  in  the  county  of  2>., 
under  stat.  16  &  17  Vict,  c.  97.  *.  97., 
recited  an  order  of  justices  of  E,, 
made  in  pursuance  of  the  statute, 
whereby  F,  (the  person  to  whom  the 
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adjudication  related^,  being  neither  a 
pauper  nor  wandering,  but  a  person 
not  under  proper  care  and  controul, 
and  a  proper  person  to  be  taken 
charge  of  and  detained,  was  **  duly 
sent  from  S,  in  U.  to  the  lunatic 
asylum  in  the  county  of  2). ;  and  re- 
cited further  that  the  said  F.  had 
been  confined  therein  to  the  then 
present  day  ^'  as  such  pauper  lunatic,** 
and  still  remained  there  at  the  charge 
of  S, ;  and  that  complaint  had  been 
made  by  the  parish  officers  of  S,  that 
F.  was  not  legally  settled  in  S.  The 
order  then  adjudicated  that  the  set- 
tlement was  in  C,  and  ordered  C.  to 
pay  maintenance,  &c. 

It  was  objected  that  the  jurisdic- 
tion of  the  justices,  to  make  the  order 
sending  F.  to  the  asylum,  did  not 
appear  in  the  recited  order;  that  it 
was  not  expressly  found  that  F,  was 
a  lunatic,  nor  that  the  asylum  .  to 
which  F.  was  sent  was  that  to  which 
she  ought  to  have  been  sent,  nor  how 
F.  became  chargeable  to  S. 

Held,  that  the  jurisdiction  to  make 
the  order  of  adjudication  and  main- 
tenance sufficiently  appeared,  it  not 
being  shewn  that  the  recited  order 
did  not  contain  all  proper  requisites ; 
and,  semble,  that  the  mere  fact  of  the 
lunatic  being  found  in  the  asylum,  at 
the  charge  of  jS.,  gave  the  justices 
jurisdiction  to  make  the  orders  of  ad* 
judication  and  maintenance. 

C.  was  a  parish  in  an  Union.  The 
order  of  maintenance  was  addressed 
to  the  board  of  Guardians  and  their 
clerk,  and  recited  an  application  by 
the  parish  officers  of  S.  for  an  order 
on  the  clerk  for  payment  of  the  ex- 
penses ;  and  it  then  ordered  the  clerk 
to  pay. 

Held,  that  this  was,  in  substance, 
an  order  on  the  Guardians.  Regina 
y.  InhabUanU  of  Credit&n^  231. 

(2).  Of  settlement  by  apprenticeship, 
under  an  indenture. 

To  prove  a  settlement  by  appren- 
ticeship, evidence  was  given  that  pro- 
per search  had  been  made  for  an  in  • 
denture,  but  in  vain;  and  a  person 
was  called  who  deposed  that,  more 
than  sixty  years  bacx^  he  worked  with 


the  same  master  as  the  pauper,  and 
always  believed  him  to  be  apprenticed 
to  that  master ;  that  the  pauper  was 
instructed  there  by  a  journeyman, 
and  lodged  and  boarded  m  the  house, 
with  two  others  who  were  apprentices. 
Held,  that  this  was  evidence  from 
which  a  settlement  by  i^prenticeship, 
under  an  indenture,  might  be  pre- 
sumed. Regitiar.InhabitanttofFard' 
ingbridge,  678. 

ii.  Order  of  removal. 

(1).  Grounds  of  removal,  sent  to 
parish  officers  by  post :  when  held 
to  be  "  sent,**  253.    Mandamuiy  II. 

(2).  Appeal  against  order  of  removal, 
within  what  time  to  be  made.  Rule 
as  to  notice  of  trial  and  entry  of 
appeal,  713.    Appeal,  II. 

II.  Appointment  and  functions  of  parish 
officers. 

i.  Guardians  and  overseers. 

(1).  "Directors" of  the  poor,  elected 
under  a  local  Act  (59  0. 3.  c.  xxix.), 
held  '*  guardians  or  overseers'  with- 
in Stat.  4  &  5  TT.  4.  c.  76.  m.  46.,  109., 
583.  Meircpolu  Local  Manogemeni 
Act,  lY. 

(2).  Contract  by  Guardians,  not  un- 
der seal.  What  are  incidental  and 
necessary  purposes,  873.     Contract, 

ii.  Poor  law  auditor. 

The  right  to  order  his  appointment 
by  the  overseers  or  guardians  of  a 
parish  is  still  in  the  roor  Law  Com- 
missioners, 583.  MetrapotU  Local 
Management  Act^lV. 

III.  Poors  rate.    Rate. 


POST. 

Transmission  by,  to  parish  officers,  of 
notice  of  chareeability  and  statement 
of  grounds  of  removal,  253.  Man- 
damwt,  IL 
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Insurance. 


PRINCIPAL  AND  AGENT. 


RAILWAYS  CLAUSES,  &c.  1105 


PRINCIPAL  AND  AGENT. 

L  Contract  by  agent,  for  an  unnamed 
principal,  with  a  special  clause  ex- 
empting the  agent  from  liability,  930. 
Ship,  I V . 

II.  Evidence  of  mercxuitile  usage  that, 
in  a  particular  class  of  contracts,  a 
broker  not  disclosing  his  principal 
may  be  treated  as  principaL  1004. 
Cantraety  V.  i.  (2). 

PRINCIPAL  AND  SURETY. 

Bond  bj,  for  the  performance,  by  the 
principal,  of  the  office  of  treasurer, 
under  stat.  4  &  5  TT.  4.  c.  76.  Dura- 
tion  of  surety*s  liability,  660.  Muni- 
cipal CoipanUions  Beform  Act^  II. 


PROBATE. 


JSxeeutor. 


PROMISSORY  NOTE. 
BiBs  of  Exchange. 

PROPERTY  TAX. 

Tenant's.  To  be  deducted  from  gross 
value  of  a  tithe  commutation  rent- 
charge,  in  calculating  the  net  annual 
value,  1.    Rate,  I.  i. 

PROSTITUTES. 
Dieorderly  Home. 

PUBLIC  HEALTH  ACT,  1848. 

(11  &  12  Vict.  c.  63.). 

Sect.  88.  Exemption,  in  certain  cases, 
from  district  .rates.  To  what  class  of 
property  it  applies. 

The  proviso  in  sect.  88  of  The  Pub- 
lic Health  Act  1848  (11  &  12  Vict. 
e.  63.),  which  exempts  from  General 
or  Special  District  Rates  under  the 
Act  anv  kind  of  property  in  the  dis- 
trict which,  before  the  Act,  had  by 
an]r  local  Act  been  exempted  from 
rating  in  respect  of  all  or  any  of  the 

E.  B.  &  E.  4  b 


purposes  for  which  General  or  Special 
District  Rates  may  be  made  under 
The  Public  Health  Act,  1848,  in  re- 
spect of  the  same  purpose  and  to  the 
same  extent,  applies  only  where  the 
exemption  in  the  local  Act  was  in 
respect  of  the  kind  of  property,  and 
not  where  it  was  only  in  respect  of  its 
locality. 

A  local  Act  (5  O.  4.  c.  xxii.)  des- 
cribed the  property  rateable  to  be 
gardens,  tenements  and  hereditaments^ 
adjoining  to  or  upon  streets,  &c.,  built 
or  thereafter  to  be  built,  within  the 
populous  or  town  part  of  the  borough 
of  P.,  or  at  no  more  than  a  certam 
distance  from  streets  &c.  Held  that 
this  was  not  an  exemption  in  respect 
of  kind,  and  that  the  exemptu^  pro- 
viso of  sect.  88  of  The  Public  Health 
Act,  1848,  was  therefore  inapplicable 
to  gardens,  tenements  &c.,  though 
without  the  limit  prescribed  in  the 
local  Act.  Per  Lord  Campbell  C.  J., 
Wightman  and  Crampton  tfs. ;  dissen- 
tiente  JSrle  J.  Plymouth  General 
District  Bate,  691. 

RAILWAY  COMPANY. 
Company. 

RAILWAYS  CLAUSES  CONSOLI- 
DATION  ACT,  1845. 

(8  &  9  Vict.  c.  20.). 

Sect.  138.   «» Principal  office,"  what  is 
Service  of  notice  of  action. 

The  Great  Western  Bailway  Com" 
fany,  by  the  Act  (5  &  6  TT.  4.  c.  cvii.) 
incorporating  them,  were  to  have  two 
termmi,  one  at  Bristol,  the  other  at 
Paddington  in  Middlesex ;  two  general 
half-yearly  meetings  were  to  be  held 
one  at  Bristol^  the  other  at  Padding- 
ton; an  equal  number  of  directors 
was  to  be  chosen  from  the  residents 
near  each  place.  All  the  general 
business  was  transacted  at  Padding- 
Unh  where  the  secretary  resided,  and 
where  orders  were  issued.  Held,  by 
the  Court  of  Q.  B.,  that  Paddington 
was  the  only  "  principal  office"  of  the 
Company  withm  sect.  138  of  The 
Railways  Clauses  Consolidation  Act, 
}S45y  S  8i  9  Viet.  e.  20. 
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B^  the  incorporating  Act  it  was 

Erovided  that  no  action  should  be 
rought  "  against  anj  person  for  any 
thing  done  or  omitted  to  be  done  in 
pursuance  of  this  Act,  or  in  the  exe- 
cution of  the  powers  or  authorities  or 
any  of  the  orders  made,  given,  or  di- 
rected in,  by,  or  under  this  Act," 
without  certain  notice.  To  a  decla- 
ration affainst  the  Company  for  money 
had  and  received,  and  on  accounts 
stated,  the  Company  pleaded  that  the 
action  was  brought  afler  the  passing 
of  the  statute,  and  no  notice  had  been 
given  pursuant  to  the  statute.  Afler 
verdict,  and  judgment  for  defendants, 
Held,  in  the  Exchequer  Chamber, 
that  the  plea  was  bad,  and  judgment 
was  reversed,  for  the  want  of  an  alle- 
gation shewing  that  the  action  fell 
within  the  class  described  in  the  sec* 
tion.  Gorton  v.  Oreat  Western  Rail- 
way Companyy  837. 

RAILWAY     TRAFFIC     AND 
CANAL  ACT. 

(17  &  18  Vict.  c.  31.). 

Carriers, 

RATE. 

Fibst:  Poor  Rate. 

L  Calculation  of  rateable  value. 

(1).  Rateability  of  the  owner  of  a 
tithe  commutation  rent  charge:  net 
annual  value,  how  to  be  calculated: 
what  are  proper  deductions. 

The  owner  of  a  tithe  commutation 
rent  charge,  constituted  under  stat. 
6  &  7  TT.  4.  c.  71.,  IS  rateable  to  the 
poor  in  resj>ect  thereof,  in  analogy 
to  the  principles  established  by  stat. 
6  &  7  IT.  4.  c.  96. 

The  owner  is  entitled  to  deduct  the 
expences  of  collection  (including  law 
ezpences)  and  losses  by  non-payment. 

He  is  also  entitled  to  deduct  the 
poor  rate :  and  it  makes  no  difference, 
as  to  this,  that,  previously  to  the 
making  of  the  commutation,  the  tithes 
had  been  compounded  for  on  the  prin- 
ciple of  the  composition  being  paid 
free  from  rates,  and  that,  in  rooKing 


the  commutation,  allowance  had  been 
made  for  this,  under  stat.  6  &  7  If'.  4. 
c.  71.  «.  37.,  by  increasing  the  com- 
mutation rent  char^  accordingly. 

The  owner  is  liable,  under  stat. 
18  &  19  Vict.  c.  120.  «.  161.,  to  a 
General  Rate,  and  to  a  Lighting  Rate, 
although,  under  a  previous  local  Act, 
the  tidie  owner  was  not  liable  to  a 
lighting  rate,  sect.  165  exempting  only 
land  previously  exempt;  and  ne  is 
entitled,  in  the  assessment  to  the  poor 
rate,  to  a  deduction  in  respect  of  t)oth 
these  rates. 

But  he  is  not  liable  to  a  Sewers* 
Rate,  under  sect.  161,  the  tithes  not 
having  been  previously  rated  to  the 
sewers'  rate,  and  s^t.  164  being  ^ 
plicable  :  and  he  is  therefore  not  en- 
titled, in  an  assessment  to  the  poor 
rate,  to  any  deduction  in  respect  of 
this. 

He  is  not  entitled  to  a  deduction  in 
respect  of  the  Land  tax. 

He  is  entitled  to  a  deduction  in 
respect  of  the  tenant's  Property  tax, 
Tenths,  and  Ecclesiastical  dues. 

If  he  pays  a  curate,  or  a  minister  of 
a  district  chapel,  voluntarily,  he  is  not 
entitled  to  make  any  deduction  in  re- 
spect thereof;  but^  if  such  payment 
be  legally  demandable  from  him  ^as 
where  the  bishop  can  insist  on  Uie 
payment  of  a  curate,  or  in  the  case  of 
a  church  building  Act),  he  is  entitled  to 
deduct  in  respect  thereof.  So  he  is,  if 
a  curate  be  paid  because,  owing  to  the 
magnitude  of  the  cure,  it  is  impossible 
for  the  owner  of  the  rent  charge  to 
discharge  the  ministerial  duties  with- 
out sucn  assistance.  But  the  owner 
is  not  entitled  to  any  deduction  in 
respect  of  his  own  personal  services. 
He  is  not  entitled  to  deduct  sums 
paid  to  the  Governors  of  Queen  Anne^% 
bounty  in  liquidation  of  interest  and 
part  principal  of  money  borrowed  by 
nim,  under  stats.  17  6r.  3.  c.  53.  and 
1  &  2  Vict,  c,  23.,  for  rebuilding  bis 
parsonage  house. 

Per  Lord  Campbell  C.  S,^Erle  and 
Cramptan  Js.,  dissentiente  *Colerii^ 
J.,  an  additional  sum  for  tenants*  pro- 
fits should  be  deducted,  only  if  tnere 
be  any  such  necessary  to  induce  a 
tenant,  after  allowance  for  collection, 
bad  debts  and  law  expences,  to  take  the 
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tent  charge :  and  this  is  a  question  of 
fact  for  the  Sessions. 

The  general  rule  is  that  the  amount 
must  be  ascertained  as  that  at  which  a 
tenant  might  reasonably  be  expected 
to  take  the  rated  property  from  year 
to  year.  Hackney  and  Lamberhurst 
Tithe  Commutatian  Rent  Charge,  1. 

<2).  Poor  rate  to  be  deducted  from 
gross  annual  value  of  a  tithe  com- 
mutation rent  charge,  in  calculat- 
ing net  annual  value,  1.    Suproy  I. 

(3).  Confirmation,  by  Sessions,  of  ap- 
peal against  a  ^r  rate.  Sessions, 
naving  determined  the  anunmt  and 
va/tf«,  not  bound  to  determine  the 

{^articular   portUmy    of  appellant*s 
and  within  the  parish. 

W,  appealed  against  a  poor  rate  by 
which  he  was  rated  in  tue  parish  of 
H,  as  occupier  of  land  to  an  amount 
named  and  of  a  value  named.  The 
Sessions  affirmed  the  rate,  subject  to 
a  case  which  stated  that  W.  did 
occupy  that  quantity  of  land  in  H, ; 
and  that  it  wasof  the  value  stated :  but 
that  he  also  occupied  land  in  the  ad- 
jacent parish  of  C ;  and  that  it  was  not 
Juiown  which  portion  of  the  land  was 
in  H,  and  which  in  C,  though  the 
quantity  occupied  in  each  was  known, 
and  the  value  was  rightly  assessed 
whichever  portion  was  in  H,  Held  that 
the  rate  should  stand,  the  Sessions  not 
being  bound  to  determine  the  parti- 
cular portion  which  was  withm  H, 
Regina  v.  Woods,  481. 

(4).  Buildings  occupied  by  County 
Police,  for    Police   purposes,    not 
rateable. 
» 

Buildings  were  provided  by  justices 
of  a  county,  under  stats.  2  &  3  Vict, 
c.  93.  and  3  &  4  Vict.  c.  88.,  for  a 
police  district  of  a  countj.  The  fur- 
niture belonged  to  the  justices,  who 
paid  ^or  it  out  of  the  police  rate. 
The  buildings  consisted  of  premises 
used  exclusively  for  the  police  offices, 
cells,  and  rooms  for  the  residence  and 
accommodation  of  the  police  seijeant 
and  constables,  who  reside  there  (one 
of  them  with  his'wife),  and  had  a  de- 

4  B  2 


duction  made  ftom  their  wages  in 
respect  of  the  rent :  but  they  enjoyed 
no  accommodation  more  than  was 
necessary  for  their  convenient  occupa- 
tion in  their  official  capacitv,  and  for 
the  purposes  for  which  they  were 
placed  tnere. 

Held,  that  the  buildings  were  occu- 
pied exclusively  for  public  purposes, 
and  the  justices  were  not  rateable  to 
the  poor  in  respect  thereof.  Justices 
of  Lancashire  v.  Overseers  of  Stret^ 
ford,  225, 

n.  Assessment. 

Bate  quashed,  but  levied  and  taken,  un- 
der Stat  41  O.  3.  c.  23.,  as  payment 
on  account  of  the  next  effective  rate. 

A  poor  rate  was  made  in  January, 
quashed  on  appeal,  but  was  levied, 
under  stat.  41  U.  3.  c.  23.,  the  amount 
to  be  taken  as  payment  on  account  of 
the  next  efi*ective  rate  on  the  parish. 
The  next  effective  rate  was  made  in 
Jrme ;  but,  the  parish  bein?  in  want 
of  money,  it  was  arranged  between 
the  rate-payers  generally  and  the 
overseers  that  the  June  rate  should  be 
levied  in  full,  the  payments  of  the 

auashed  rate  beinff  to  be  allowed  in 
le  collection  of  tne  next  rate.  A 
rate  being  subsequently  made  in  Oc- 
ioher,  the  overseers,  being  apprehen- 
sive that  they  might  be  surcharged  if 
they  carried  out  this  arrangement, 
applied  for  a  distress  warrant  to  levy 
the  October  rate  in  full  against  the 
occupant  of  a  house,  whose  predeces- 
sor had  paid  the  quashed  rate.  The 
justices  refused  to  issue  their  warrant. 
On  a  rule  to  order  them  so  to  do : 

Held,  by  the  whole  Court,  that  the 
payment  of  the  quashed  rate  was  to 
be  taken  as  payment  on  account  of 
the  next  effective  rate,  which  in  this 
case  was  that  made  in  Jicne,  and  could 
not  be  taken  as  payment. 

Held  by  Lord  CampbeU  C.  J.  and 
Wightman  J.,  that  the  rule  ought  to 
be  made  absolute. 

But  held  by  Erie  and  Crompton  Js., 
that  to  enforce  the  payment  in  full,  in 
frustration  of  the  arrangement,  would 
be  unjust ;  and  that  this  Court,  in  its 
.  discretion,  ought  not  to  enforce  such 
injustice. 
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The  Court  being  equally  diTided, 
the  rule  dropped.  Regina  v.  JtuHces 
of  Kingston  and  Wedd,  259. 

III.  Enforcement. 

(1).  Order  on  parishes  of  a  Union 
for  payment  of  a  Union  debt  in- 
curred durine  a  previous  jear,  and 
fraudulently  left  unpaid  by  the  then 
collector :  held  bad. 

The  Union  of  Z.,  formed  under 
Stat.  4  &  5  TT.  4.  c.  76.,  consisted  of 
ninety  eight  parishes,  and  had  a  Board 
of  Guardians  annually  elected.  In 
Pebruaryy  1 857,  large  sums  were  owing 
to  tradesmen  for  food  &c.,  supplied  to 
the  poor  of  the  Union,  and  which  had 
been  incurred  principally  in  1856,  and 
partly  in  preceding  years.  The  arrears 
were  owing  to  embezzlements  by  M. 
and  P,  M,  had  been  appointed  by 
the  Guardians  collector  tor  nine  of 
the  parishes ;  which  appointment  had 
been  confirmed  by  the  JPoor  Law  Com- 
missioners. P.  was  assistant  clerk  of 
the  Guardians.  The  Guardians  had 
ordered  M.  to  pay  the  rates  collected 
for  the  nine  parishes  to  the  treasurer 
of  the  Union.  M,  appropriated  the 
greater  part,  and,  in  concert  with  P., 
made  false  entries  in  the  Union  ledger, 
representing  the  sums  as  hayjne  been 
all  paid  to  the  treasurer.  The  ac- 
counts made  out  from  these  entries 
were  produced  to  the  auditor  and 
certified  by  him  as  correct.  P.  had 
appropriated  cheq^ues  drawn  in  favour 
of  tradesmen,  which  were  entered  as 
payments  in  the  accounts  which  were 
audited  and  passed  as  correct.  The 
Guardians  had  also  overdrawn  the 
treasurer's  account  to  a  large  amount 
accruing  during  several  years  before 
Febrvary  1857.  The  embezzlements 
by  M,  and  P.,  and  the  consequent 
arrears  to  the  tradesmen,  were  first 
discovered  in  December  1856.  No 
call  was  afler  that  made  on  the  parishes 
until  February  1857,  when  the  then 
clerk  of  the  Union,  under  article  81 
of  The  Consolidated  Order  made  24th 
July  1 847  by  the  Poor  Law  Commis- 
sioners, ascertained  the  costs  to  each 
parish  for  the  miuntenance  of  the 
poor,  estimating  as  ^'extraordinary 


charges**  for  the  ensuing  half  year  the 
amount  of  the  arrears  to  the  trades- 
men and  the  debt  to  the  treasurer, 
and  divided  the  whole  among  the 
different  parishes :  and  the  Guardians, 
under  article  82,  made  orders,  on  17th 
February  1857,  on  the  overseers  of 
the  several  parishes  for  payment.  A 
parish,  not  oeing  one  of  the  nine  for 
which  M.  collected,  disputed  the  va- 
lidity of  the  order.  All  previous  calls 
had  been  paid. 

Held  (before  stat.  22  &  23  Vid. 
e.  49.)  that  the  order  was  wholly  bad, 
as  being  pwily  in  the  nature  of  a 
retrospective  rate,  though  in  fact  there 
were  items,  besides  those  mentioned, 
free  from  objection. 

The  more  so,  as  it  appeared  that 
there  had  been  great  changes  in  the 
occupation  of  rateable  property  in  the 
parisn. 

By  the  Court  of  Exchequer  Cham- 
ber, reversing  the  judgment  of  the 
Court  of  Queen's  Bench.  Wadding- 
ton  V.  Guardians  of  London  Unian^ 
870. 

(2).  Application  for  distress  warrant 
to  enforce  poor  rate,  unappealed 
against :  justices  cannot  refuse  on 
the  ground  that  the  rate  is  bad. 

A  poor  rate,  good  on  the  fsce  of  it, 
had  not  been  appealed  a^inst.  ^  On 
an  application  before  justices  to  issue 
a  distress  warrant  to  enforce  payment 
of  the  rate,  it  was  made  to  appear 
that  there  were  substantial  grounds 
for  contending  that  the  rate  was  re- 
trospective, and  therefore  bad.  The 
justices  refused  to  issue  their  warrant. 
On  an  application  to  this  Court  for  a 
rule  to  command  them  to  issue  the 
warrant :  ^ 

Held,  that  the  justices  were  not 
justified  in  inquiring  whether  there 
was  a  ground  of  appeal  against  the 
rate,  and  refusing  their  warrant  on 
that  ground.  And  this  Court  made 
the  rule  absolute.  Regina  v.  Justices 
oj  Kingston  and  Philips^  256. 

IV.  Charge  on. 

Charge  on  poor  rates,  to  be  pftid  off  in 
five  years,  for  expences  of  parish 


RATE. 


•SERVANT. 
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minrej :  a  charge  on  the  rates  gener- 
ally. 

A  charge  was  made  on  the  poor 
rates  of  a  parish  for  the  expences  of  a 
sunrej  and  valuation  of  the  parish 
made  under  stat.  6  &  7  TT.  4.  c.  96. 
$.  3.  In  the  bond  creating  the  charge 
were  inserted  provisions  for  paying  off 
not  less  than  one  fiflh  of  the  sum 
charj^ed,  with  interest,  in  each  suc- 
ceeding vear,  till  the  whole  was  re- 
paid. More  than  five  years  having 
elapsed  since  the  making  of  the  bond, 
and  the  whole  sum  not  having  been 
discharged,  the  bondholder  obtained 
a  rule  I^isi  for  a  mandamus  to  the 
officers  of  the  parish  to  pav  the  amount 
remaining  due  upon  the  bond. 

On  the  affidavits  it  appeared  that 
negotiations  between  the  bondholder 
and  the  parish  officers  had  been  pend- 
ing during  the  interval  between  de- 
fault and  the  application  to  this 
CJourt. 

Held,  that  the  charge  under  stat. 
6  &  7  IF.  4.  c.  96.  s.  3.  was  a  charge 
on  the  rates  jrenerally,  and  might  be 
enforced  agamst  the  rates  in  years 
subsequent  to  the  five  years  next  after 
the  makinff  of  the  charge. 

Held,  also,  that  the  applicant  was 
bound  to  come  promptly  to  the  Court, 
or  to  explain  his  delay;  but  (dubi- 
tante  Crompion  J.)  that  in  the  present 
case  the  delay  was  sufficiently  ex- 
plained. Begina  v.  Overseers  of 
Hurttbaume  Tarrant^  246. 

V.  Rights  of  rated  inhabitants. 

Of  the  owner  of  a  tenement  of  not 
more  than  6/.  value,  when  assessed, 
to  vote  at  vestry  meetings,  under 
Stwrgee  Bourne's  Act. 

Where  the  Small  Tenements  Act, 
13  &  14  Vict,  e,  99.,  has  been  adopted 
in  a  parish,  the  owner  of  a  tenement 
of  a  value  not  exceeding  6/.,  who  has 
been  assessed  to  the  poor  rate  instead 
of  the  occupier,  is,  by  virtue  of  Sturges 
Boume*s  Act,  58  O.  3.  c.  69.,  entitled 
to  vote  at  all  vestry  meetings  in  re- 
spect of  such  tenement :  but  the  occu- 
pier has  no  such  vote.  But,  for  what- 
ever number  of  tenements  such  owner 
is  assessed,  he  can,  at  the  ntmost, 


give  no  more  than  six  votes,  the  re- 
striction in  sect.  3  of  stat.  5S  O.  3.  c. 
69.  being  applicable.  Bichardeon  v. 
Okuhoin^  138. 

SxcoKDLT :  Church  Rate. 

YI.  Summons  for  non-payment.  Vali- 
dity of  rate  disputes  under  stat.  53 
O.  3.  c,  137.  s.  7.  Amount  of  juris- 
diction in  justices,  852.  Jtiriediction^ 
IV.  (5). 

Thibdlt  :  Rates  made  under  The 
Public  Health  Act,  1848  (11  &  12 
Vict.  c.  63.).    Public  Health  Act. 

FouRTHLT :  Rates  made  under  The  Me- 
tropolis Local  Management  Act  (18 
&  19  Vict.  c.  120.)  Metropolis  Local 
Management  Act,  HI. 

REGULA  GENERALIS. 
Easter  Term,  1858,  255. 

REMOVAL. 
Of  pauper.    Poor,  L 

RENT  CHARGE. 

Tithe  commutation.  Rateability  of 
owner  to  poor  rate :  net  annual  value, 
how  to  be  calculated :  what  are  proper 
deductions,  1.     Bate,  I.  (1). 

REPAIR. 
Of  highway.    Highway, 

REPLICATION. 
Pleading,  IV. 

RESCINDING. 
Of  contract.     Contract,  VI. 

RESPONDENT. 
Appeal, 

SALE. 

Vendor  and  Vendee, 

SERVANT. 
Master  and  Servant 
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SPECIAL  CASE. 


SESSIONS. 

I.  County  Sessions  for  Middlesex.  Clerk 
of  the  peace  for  Westminster :  his 
present  duties  and  emoluments,  under 
Stat.  7  &  8  Vict  c,  71.,  267.  CUrk  of 
the  Peace. 

II.  Appeal  to.    Appeal. 

SETTLEMENT. 

Of  pauper.    Pqot^  I. 

SEWER. 

t.  What  is,  within  sects.  68,  69,  76,  204 
of  The  Metropolis  Local  Management 
Act  (18  &  19  Vict.  c.  120.),  408. 
Metropolis  Local  Management  Act,  I. 

n.  Reservation  to  landlord  of  the  ex- 
clusive right  to  use  a  sewer.  Action 
by  him  for  interruption  of  the  ease- 
ment, 512.    Landlord  and  Tetianty  I. 

(1). 

SEWERS'  RATE. 
Metropolis  Local  Management  Act,  III. 


Company, 


SHARES, 


SHIP. 


I.  What  is  a  passenger  ship,  within  the 
Passengers  Act,  1855. 

Under  sects.  3  and  71  of  The  Pas- 
sengers Act,  1855  (18  &  19  Via.  c. 
119.),  a  sailing  ship  is  not  a  Passenger 
Ship  because  she  carries  more  than 
thirty  passengers,  or  more  than  one 
statute  adult  passenger  to  everjr  fifty 
tons,  if  that  number  or  pro|)ortlon  is 
not  made  up  without  reckoning  cabin 
passengers;  and,  where  persons  are 
cabin  passengers  in  all  respects  except 
thatof  havine  received  contract  tickets 
in  the  form  in  Schedule  (K.),  which 
in  its  terms  applies  to  Passenger  Ships 
only,  such  persons,  for  the  purpose  of 
estimating  the  number  or  proportion, 
are  to  be  reckoned  as  cabin  passengers ; 
and  unless,  without  including  uiem, 
the  number  or  proportion  is  not  made 
up,  the  ship  is  not  a  Passenger  Ship. 
Sins  y.Pearce,  431. 


II.  Stowage  of  cargo,  under  Customs 
Clauses  Consolidation  Act,  1853,  ss. 
170,  171,  172.  Neglect  of  those  pro- 
visions by  master  does  not  vitiate  an 
insurance  on  the  cargo  bv  an  innocent 
party,  670.    Insurance,  11.  (2). 

III.  Unseaworthiness  through  plaintifis* 
misconduct ;  when  a  defence  to  an  ac- 
tion by  him  on  a  time  policy,  for  a 
total  loss,  1038.    Insurance,  II.  (I).. 

IV.  Construction  of  charter  Dart^. 
Clause  exempting  the  freighters 
agent,  the  maker,  from  liability. 

A  memorandum  for  a  charter  party, 
made  between  plfuntifis,  ship-owners, 
and  defendant,  '*  as  agent  for  the 
freighter,**  (no  principal  &ing  named), 
after  providing  for  '*  demurrage  over 
and  aoove  the  said  lyin^;  days  at  71. 
per  day,**  stated  that  *'it  is  further 
agreed  that,  this  charter  being  con- 
cluded by**  defendant  "for  another 
party,  the  liability  of  the  former  in 
every  respect,  and  as  to  all  matters 
and  things,  as  well  before  as  after  die 
shipping  of  the  said  cargo,  shall  cease 
as  soon  as  they  have  shipped  the 
cargo.*' 

Held,  that  the  defendant  was  not 
liable,  upon  this  memorandum,  for 
demurrage  at  the  port  of  discharge. 
Oglesby  v.  YgUsias,  930. 

V.  Claim  of  lien  on,  by  shipwrights,  for 
costs  of  detention  in  their  dock,  afler 
repairing,  the  repairs  not  havine  been 
paid  for ;  held  bad,  353.    Lien,\ 


SLANDER. 


Libel 


SMALL  TENEMENTS  ACT. 
(13  &  14  Vict.  c.  99.). 
iJflte,  V. 

SPECIAL  CASE, 

Stated  under  stat.  20  &  21  Vid.  c.  43. 
Notice  to  respondent :  proceedings  on 
his  non-appearance,  469«  Pawnbroker. 


First 


STATUTES. 
General  Public. 


STATUTES. 

XrV.  6  &  7  TT.  4.  c.  96. 


I.  1  El.  c.  17.  f.  8.  (Breadth  of  meshes 
of  net  for  fishing),  17 1 .    Fishing. 

II.  21  Ja.  1.  c.  16.  (Limitation  of 
Actions).    Statute  of  Limitations. 

IIL  29  C.  2.  e.  13.  (Statute  of 
Frauds).    Statute  of  Frauds. 

rV.  3  &  4  Annsy  c.  9.  (Promissory 
Notes),  459.  Bills,  of  Exchange  and 
Promissory  Notes,  I.  (2). 

V.  17  G'.  3.  c.  53.  (Borrowing  money 
W  incumbent  to  build  parsonage),  1. 

VI.  39&40a3.  C.99.  (Pawnbrokers). 

Sect.    24.     Penalty    for    injury    to 
goods,  469.    Pawnbroker. 

VII.  41  G.  3.  c.  23.  (Collection  of 
Poor  Rates). 

Sect.  I.  Taking  rate  as  payment  on 
account  for  the  next,  259.    Rate, 

Vni.  58  Gf.3.  c.  99.  (Sturges  Bourne's) 
Act),  138.    Bate,  V. 

IX.  1  &  2  TT.  4.  e.  32.    (Poaching). 

Sect.  23.  Penalty  for  using  engines 
&c.,  to  take  game,  91 .   Evidence,  I. 

X.  4  &  5  W.  4.  c.  76.  (Poor  Laws 
Amendment), 

Sects.  46,  109.  Appointment  of 
auditor,  583.  Metropolis  Local  Ma- 
nagement Act,  IV. 

XI.  5  &  6  W.  4.  c.  50.  (General  High- 
way Act).    Highway  Act. 

XII.  5  &  6  TT.  4.  c.  76.  (Municipal 
Corporations  Reform).  Municipal 
Corporations  Reform  Act. 


1111 
(Parochial 


(1).  Application  of  principle,  in  rating 
a  tithe  commutation  rent  charce. 
1.    Rate,!.  (I). 


(2).  Sect.  3. 
Rate,  IV. 


Survey  of  parish,  246. 


XIII.  6  &  7  TV.  4.  c.  71.    (Tithe  Com- 
mutation). 

Sect.  69.    Rateability  of  rent  charges, 
1.    Rate,  I.  (I). 


XV.  1  &  2  Vict.  c.  23.  (Borrowing 
money  by  incumbent  to  build  par- 
sonage), 1.     Rate,  I.  (1). 

XVL  I  &  2  Twrf.  c.  110.  (Abolishing 
arrest  by  mesne  process,  &c.). 

Sect.  3.    Writ  of  capias,  65.    Arrest, 

XVIL  2  &  3  Vict.  e.  93.  (County 
Police),  225.    Rate,  I.  (4). 

XVni.  3  &  4  Vict.  c.  88.  (County 
Police  Act  Amendment),  225.  Rate^ 
I.  (4). 

XIX.  5  &  6  Vict.  c.  109.  (Parish  Con- 
stables). 

Sects.  2,  3.  Making  out  list  of  per- 
sons competent  to  serve,  519.  cVwi- 
stables. 

XX.  7  &  8  Vict.  c.  71.  {Middlesex 
Sessions).  Duties  and  emoluments 
of  clerk  of  the  peace  for  Westminster. 
267.     Clerk  of  ike  Peace. 

XXL  8  &  9  Vict.  c.  20.  (Railways 
Clauses  Consolidation).  Railways 
Clauses  Consolidation  Act. 

XXIL  9  &  10  Vict.  c.  93.  (Action  by 
representatives  of  persons  killed  by 
accident),  168.    Executor,  I. 

XXIIL  10  &  11  Vict.  c.  17.  Water- 
works Clauses),  176.     Waterworks. 

XXIV.  1 1  &  12  Vict.  c.  31.  (Orders  of 
removal). 

(1).  Sect.  3.  Application  for  deposi- 
tions, 253.    Mandamus,  II. 

Sect.  9.    Appeal,  713.    Appeal, 


%, 


XXV.  11  &  12   Vict,  c.  63.    (Public 
Health).    Public  HeaUh  Act. 
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XXVI.  12  &  13  Viet.  c.  106.  (Bank- 
rupt  Law  Consolidation).  Bankrupt 
Law  ConsoUdaiion  Act, 

XXVII.  13  &  14  Vict,  c,  61.  (County 
Courts  Amendment). 

Sect.  14.  Security  for  costs  of  ap- 
peal, 504.     CosUy  II. 

XXVin.  13  &  14  Vict.  c.  99.  CSmall 
Tenements),  138.    Bate^  V. 

XXIX.  14  &  15  Vict.  c.  99.  (Evidence 
Amendment),  91.    Emdcnce^  I. 

XXX.  15  &  16  Viet.  c.  76.  (Common 
Law  Procedure,  1852).  Common 
Law  Procedure  Acts. 

XXXL  15  &  16  Vict.  c.  85.  (Burials 
Amendment).    Burial  Aete. 

XXXn.  16  &  17  Vict.c.  107.  (Customs 
Clauses  Consolidation).  CSietome 
Ciauees  Coruolidatian  Act. 

XXXIIL  17  &  18  Viet.  e.  31.  (Rwl- 
way  TrafiBc  and  Canal). 

Sect.  7.  Special  contracts :  just  and 
reasonable  conditions,  958.  Car- 
riers. 

XXXIV.  17  &  18  Vict.  c.  125.  (Com- 
mon Law  Procedure,  1854).  Com- 
mon  Law  Procedure  Acts. 

XXXV.  18  &  19  Viet.  c.  108.  (Coal 
Mines  Inspection). 

Sect.  14.  Penalties,  474.  Mandamus, 
IV. 

XXXVL  18  &  19  Ficfc  c.  119.  (Pas- 
sengers Act). 

Sects.  3,  71.  Definition  of  «*  Pas- 
senger Ship  :**  penalties  for  not  de- 
livering contract  tickets,  431. 
Ship,  I. 

XXXVII.  18  &  19  Vict  c.  120.  rMe- 
tropolis  Local  Management).  Metro- 
polis Local  Management  Act. 

XXXVIII.  18  &  19  Vict.  c.  122.  Me- 
tropolitan Building). 

Sects.  3,  51.  Fees  to  district  sur- 
veyor, 126.  Metrcpoiitan  Building 
Act. 


XXXIX.  19  &  20  Vict.  e.  47.  (Joint 
Stock  Companies  Act,  1856). 

Sect.  31 .  Signing  of  a  bill  of  exchange, 
&c.,  by  officer  of  Company,  449. 
BiUs  of  Exchange  and  Promissory 
Notes,  L  (1). 

XL.  19  &  20  Vui.  c.  108.  (County 
Courts  Amendment). 

Sects.  33,  34.  Taxation  of  costs,  737, 
123.     County  Court,  L  (1),  (2). 

XLI.  20  &  21  Vict.  c.  43.  (Summary 
Proceedings  before  Justices). 

Sect.  2.  Statement  of  special  case, 
469.    Paumbroher. 

XLIL  20  &  21  Fie/,  c.  77.  (College  of 
Doctors*  Commons.) 

Sects.  116, 117.  Surrender  of  charter 
and  disposition  of  property,  863. 
Doctors  Commons. 

Secoitdlt  :  Local  and  Personal,  Public 

XLin.  4  Q.  3.  c.  43.  {St.  John, 
Hackney :  Poor,  Lighting  and  Watch, 
ing),  1.    Bate,l.(l). 

XLIV.  45  a  3.  c.  33.  CormarMtfii  Sal- 
mon Fishing),  171.    Fishing. 

XLV.  50  0. 3.  c.  cxc.  {St.John,Hackney : 
Poor:  Amending  Act),  1.  Bate,l.i. 

XL VI.  59  Q.  3.  c.  xxxix.  {St.  Pan^ 
eras  Vestry),  583.  Metropolis  Local 
Management  Act,  IV. 

XLVII.  5    Q.   4.  c.  xxii. 
Paving,  &c.),  691.  Public 

XLVin.5  O.  4.  c.  cxxvi. 

ton  Pavine,  Lighting  and  Watching), 
600.  Hutropoiis  Local  Management 
Act,  m.  (2). 

XLIX.  9  Q.  4.C.  xxvi.  (Stafyhridge 
Lighting  and  Watching),  107.  Con" 
tract,  U. 

L.  5  &  6  IT.  4.  c.  cvii.  (Great  Wes- 
tern Railway). 

Sect.  228.  Notice  of  action,  837- 
Railways  Clauses  Consolidation  Act. 

LI.  5  &  6  Vict.  c.  cvi.  (Liverpool  Im- 
provement and  Police). 


STATOTE  OF  FRAUDS. 


STATUTE  OF  LIMITATIONS.  1113 


Sect.  251.     Disorderly  hoiue,    123. 
Disorderly  House. 

LII.  18  &  19  Vict  c.  cxxix.  Chester- 
field  Waterworks  and  Gas  Companj 
extension),  176.     Waterworks. 

STATUTE  OF  FRAUDS. 
(29  C.  2.  c.  3.). 

I.  Sect.  4.  Sale  of  an  interest  in  lands, 
what  is. 

Bj  agreement,  not  in  writing,  be- 
tween plaintiff  and  defendant,  it 
was  ag^reed  that  plaintiff  should  take 
possession  of  a  brickyard,  which  de- 
fendant was  occupying  as  tenant,  and 
take  the  plant  and  bricks  there  at  a 
valuation  :  and  that  defendant  should 
pay  up  all  rent  then  due,  and  en- 
deavour  to  induce  the  landlord  to 
accept  plaintiff  as  tenant. 

Plain  tiff  took  possession  of  the  brick- 
yard,  and  gave  defendant  a  warrant 
of  attorney  as  security  for  payment 
of  the  sum  at  which  the  bricks  and 
plant  were  valued.  A  distress  was 
afterwards  put  in  upon  the  premises, 
and  the  plant  and  bricks  sold,  for  rent 
due  from  defendant  before  the  agree- 
ment ;  and  plaintiff  was  turned  out  of 
possession  b^  the  landlord.. 

In  an  action  by  plaintiff  against  de- 
fendant, for  the  breach  of  uie  agree- 
ment to  pay  up  the  rent : 

Held,  that  the  contract  and  con- 
sideration were  each  single  and  entire ; 
that  the  contract,  taken  m  its  entirety, 
was  a  contract  for  the  sale  of  an  inte- 
rest in  lands,  and,  not  being  in  writing, 
was  voidable  under  sect.  4  of  the 
Statute  of  Frauds ;  and  that  plaintiff, 
therefore,  could  not  sever  and  sue 
upon  that  part  which  related  to  the 
payment  of  the  rent.  Hodgson  v. 
Johnson^  685. 

II.  Sect.  17. 

(1).    Acceptance    and     receipt    by 

vendee. 

Defendant,  at  Lancaster^  verbally 
ordered  goods  of  the  value  of  more 
than  10/.  to  be  sent  to  him  at  Laii' 
caster  from  London  by  plaintiff;  and 
he  directed  that  the  goods  should  be 
sent  by  sea  from  O.  s  wharf,  which 
was  the  only  wharf  in  London  whence 
goods  were  shipped  for   Lancaster; 

X.  B.  &  s.  4  c 


and  from  which  wharf  goods  had  pre- 
viously been  sent  by  plaintiff  to  de- 
fendant. Plaintiff  sent  the  goods  to 
O.^B  wharf;  whence  the  wharfinger 
sent  them  by  a  ship,  selected  by  him- 
self, for  Liverpool ;  but  the  cargo  was 
lost  by  the  ship  being  wrecked  on 
her  voyage  from  Lomdon  to  Liverpool. 
An  invoice  was  sent,  at  the  time  of 
the  shipment,  by  pUuntiff  to  defend- 
ant ;  which  defendent  never  received. 

Held:  that  the  defendant  did  not 
accept  and  actually  receive  die  goods, 
within  the  meaning  of  sect.  17  of  the 
Statute  of  Frauds  (29  C.  2.  e.  3.). 
Haft  V.  Bush,  494. 

(2).  Memorandum  of  contract,  signed 
by  agent.  Oral  evidence  of  custom, 
to  explain,  1004,  Contract,  V.  i.  (2). 

STATUTE  OF  LIMITATIONS. 

(21  Ja.  1.  c.  16.). 
Sect.  3.  Limitation  of  personal  actions. 

Declaration  alleged  that  plaintiff 
was  owner  of  the  reversion  of  a  mes- 
suage entitled  to  the  support  of  the 
underground  mines  and  earth  of  the 
contiguous  ground,  and  that  defend- 
ant, well  knowing  &c.,  negligently, 
and  without  leaving  proper  support, 
worked  the  mines  under  the  contigu- 
ous land,  and  kept  and  continued  the 
messuage,  and  caused  it  to  remain, 
without  proper  support;  whereby  it 
became  injured.  Plea :  That  the ' 
cause  of  action  did  not  accrue  within 
six  years. 

It  appeared  that  the  messuage  was 
an  ancient  house :  and  that  defendant, 
more  that  six  years  before  action 
brought,  worked  the  mines  at  280 
yards  distance  from  the  house,  in 
such  a  manner  that  the  earth  inter- 
vening between  the  place  of  working 
and  the  foundation  of  the  house  gra- 
dually gave  way,  and  finally,  within 
six  years  of  action  brought,  the  effect 
reached  the  foundation  of  the  house, 
which  was  thereby  injured.  Till 
within  the  six  years,  no  actual  damage 
to  the  house  occurred,  nor  was  the 
act  of  defendant  known  to  plamtiff. 

Held,  by  the  Court  of  Q.  B.  (Lord 
Campbell  C.  J.,  Coleridge  and  Erie 
Js.,  dissentiente  JVightman  J.),  that 
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WRIT  OF  SUMMONS. 


WATERWORKS. 

What  is  water  for  domestic  use,  within 
sect.  35  of  The  Waterworks  Clauses 
Act  (10  All  Fie/,  c.  17.). 

A  local  Act  (IS  &  19  Viet,  c.  xxiz., 
for  Chesterfiela)  required  a  water 
company  to  furnish  to  occupiers  of 
houses,  who  should  ^  demand  a  su{)pl7 
of  water  for  domestic  use,**  a  sufficient 
supply  thereof,  at  rents  fixed  accord- 
ing to  the  assessment  of  the  houses  to 
the  poor  rate.  The  Act  incorporated 
The  Waterworks  Clauses  Act,  1847 
(10  &  11  Vict.  c.  17.).  An  occupier 
was  assessed  upon  his  house  and  pre- 
mises, including  a  coach-house,  stable 
and  yard.  He  kept,  for  private  use, 
a  carriage  in  the  coach-house  and  a 
horse  in  the  stable ;  and,  on  the  pre- 
mbes,  he  applied,  for  the  horse  and 
for  washinff  the  carriage,  water  sup- 
plied by  the  Company  for  domestic 
use. 

Held,  that  he  was  entitled  to  do  so, 
the  water  beinff,  within  the  meaning 
of  the  Act,  applied  to  domestic  use. 
BuabyY,  Chesterfield  Waterworks  Com' 
pany^  176. 

WATERWORKS  CLAUSES  ACT. 

(10  &  11  Vict.  c.  17.). 
Waterworks, 

WATERWORKS  COMPANY. 
Waterworks, 

WESTMINSTER. 

Clerk  of  the  peace  for.  Clerk  of  ike 
Peace, 

WILL. 
Executor, 

WITNESS. 
I.  Verdict  for  defendant.  Recovery 
from  plaintiflT,  bv  witness  attending 
on  plaintiflTs  subpcena,  of  ezpences 
paid  to  him  by  defendant,  but  repaid, 
according  to  agreement,  on  beine  dis- 
allowed on  taxation,  at  plaintin^s  in- 
stance. 

On  an  action  by  B,  against  J?.,  £r., 
an  attorney,  having  been  required  by 


E»  to  attend  as  a  witness  in  London^ 
had  come  from  the  country  to  JUmdon 
for  the  purpose.  E,  told  J7.,  afto  he 
had  been  in  London  one  day,  that  he 
might  return  to  his  residence ;  but, 
before  H,  did  so,  H,  was  subpoenaed 
by  i?.,  and  told  that  he  must  attend 
in  obedience  to  JB.*s  subpoena.  H» 
accordingly  remained  from  home  five 
days  from  the  service  of  the  subixsna, 
then  went  home,  and  afterwards  re- 
turned to  London^  where  he  after* 
wards  remained  for  five  days  up  to 
the  trial.  The  verdict  was  for  E. 
After  the  trial,  E,  paid  H.  his  ex- 
pences,  and  an  idlowance  for  time,  for 
eleven  days,  on  condition  that,  if  any 
part  was  disallowed  on  the  taxation 
between  the  parties,  H,  would  repay 
so  much  to  E*  On  the  taxation  oe- 
tween  B.  and  E,,  E,'s  attorney  de- 
posed, in  his  affidavit  of  increase,  to 
this  payment  to  JET.,  but  did  not  men- 
tion the  condition.  ^.,  at  the  tax- 
ation, objected  to  the  allowance  of 
the  sum  paid  in  respect  of  the  time 
during  which  H.  was  not  detained  at 
the  request  of  E, ;  and  the  Master 
struck  off  so  much  as  related  to  fire 
days;  and  h,  returned  that  sum  to 
E,  Then  H.  sued  B.  for  his  expences 
and  time  in  respect  of  the  five  days. 

Held  that  H.  was  entitled  to  re- 
cover this  from  B,,  the  repayment  by 
JI.  to  E,  having  been  proper,  and  hav- 
ing placed  H.  in  the  same  position  as 
if  ne  had  never  received  from  E.  the 
sum  so  repaid.    Hale  v.  Bates^  575. 

II.  Commission  to  examine.  Commie- 
iion.  ' 

nL  Competency  of.    Evidence^  I. 

WORKS. 

Board  of,  under  The  Metropolis  Local 
Management  Act.  Metropolis  Local 
Management  Act^  I. 

WRIT  OF  ERROR. 
Error. 

WRIT  OP  SUMMONS. 
Common  Law  Procedure  Acts,  I.  i. 
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